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V. INTERIM REVIEW**
A. INTRODUCTION

51 The interim report of the Panel was issued to the parties on 28 February 2000, in application
of Article 15.2 of the DSU. On 6 March 2000, Japan and the United States submitted written requests
to the Pand to review some aspects of the interim report. Neither Japan nor the United States
requested that the Panel hold a further meeting with the parties.

5.2 As a preliminary remark, the Panel notes that the parties did not comment on the factua
assessments made in its interim report, with the exception of the factual error in footnote 552 to
paragraph 6.192, which related to when in the proceedings the United States raised a particular
argument.*?

B. COMMENTSBY JAPAN
5.3 Japan requested that we review paragraphs 6.52, 6.76, 6.103 and 6.170 of the interim report.

54 Regarding paragraph 6.52, Japan is critica of the last sentence of the paragraph. While we
agree with Japan that the starting-point of our analysis was the text of the 1916 Act, we acknowledge
that court interpretations could substantially elaborate on such a concise text as that of the 1916 Act,
as was apparently the case with the Sherman Act, for instance. We therefore used the term "US law”
as meaning US law in generd, not the 1916 Act. We aso used the term "select” in order to confirm
that we would not interpret US law in genera or judgements of US courts in particular. We would
only compare the court decisions with what we perceived to be the current status of US law in that
field. We therefore did not find it appropriate to modify the last sentence of paragraph 6.52.

55 We clarified paragraph 6.76 to address Japan's concern. However, we did not consider it
necessary to modify paragraph 6.103 along the line suggested by Japan, since the issue addressed in
that paragraph was the interpretation of the 1916 Act by courts, currently or in the future.

5.6 Regarding paragraph 6.170, the Panel did not take position on the issue to which Japan refers.
It smply noted that an isolated domestic market has often been considered as one of the reasons why
dumping is possible in the first place. Second, the fact that the issue is very controversa among
WTO Members is not as such areason for removing that statement from a panel report. However, the
Panel considered that the statement at issue was not essentia for its reasoning. It consequently
redrafted the sentence concerned to focus more precisely on its actua purpose.

421 According to Article 15.3 of the Understanding on Rules and Procedures Governing the Settlement
of Disputes (hereinafter "DSU"), "the findings of the final report shall include a discussion of the arguments
made at the interim review stage’. The following section entitled "Interim Review" is therefore part of the
findings of our report.

422 The Panel is of the view that if it had misunderstood or misrepresented some factual aspects of the
case in its findings, the parties would need the opportunity of the interim review stage to make the appropriate
corrections or clarifications because, contrary to errors of law, errors of fact normally cannot be corrected on
appeal. Parties should seize this last opportunity to correct factual assessments by the Panel because, otherwise,
the Panel could needlessly be exposed to the risk of being accused of not having made an objective assessment
of the facts. It could be argued that for a party not to inform the Panel of afactual error in its findings may be
contrary to the obligation laid down in Article 3.10 of the DSU, which providesinter alia that "all Members will
engage in these [DSU] proceduresin good faith in an effort to resolve the dispute”.
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C. COMMENTSBY THE UNITED STATES

5.7 The United States commented on the content of paragraph 6.36, footnote 552 to
paragraph 6.192, and footnote 599 to paragraph 6.292 of the interim report.

5.8 Regarding paragraph 6.39, we do not read the statement at issue ("both Article 3.2 of the DSU
and the practice of the Appellate Body make it clear that we have, whenever appropriate, to develop
our approach on the basis of that of international courts in similar circumstances') in the interim
report as stating that panels have an obligation under the DSU to take other international court's
practice into consideration. First, we note that the verb "have to" is qualified by the terms "whenever
appropriate” and "on the basis of". Second, we recal that the Appellate Body in its report on
European Communities — Regime for the Importation, Sale and Distribution of Bananas considered
whether certain judgements of the International Court of Justice "establish[ed] a genera rule that in
all international litigation, a complaining party must have alega interest in order to bring acase." The
Appellate Body determined that the judgements referred to by the parties did not deny the need to
consider the question of standing under the dispute settlement provisions of any multilatera treaty, by
referring to the terms of that treaty.*”® We assume from that report that if the judgements of the
International Court of Justice had established a general rule on demonstration of legal interest, and the
terms of the WTO Agreement did not prevent its application to dispute settlement, the Appellate Body
would have applied that principle. However, in order to avoid misunderstanding, we clarified the
phrase at issue.

5.9 We also modified the factual error relating to the stage at which the United States raised a
particular argument in these proceedings.

510 Regarding footnote 599 to paragraph 6.292, we agree with the United States that no specific
clam was raised by Japan in relation to the settlements reached between parties in the Wheeling-
Pittsburgh case. The footnote was intended to complement the phrase according to which the
1916 Act "has never led to the imposition of any remedies by courts." The Panel meant to show that it
had considered carefully all the potential aspects of the factual situation, including the situation where
the court concerned would have formally sanctioned the settlements reached by Wheding-Pittsburgh
Stedl Corporation, with the consequence that such settlements might be enforced if necessary by the
US authorities, such as courts or the customs or competition authorities. In this respect, the Panel
recalls that the responsibility of the Members under international law applies irrespective of the
"branch of government” at the origin of the action having international repercussions. Footnote 599
was only intended to clarify that "remedies’ in the form of a settlement sanctioned by a court had not
been the subject of a claim of Japan. We therefore modified footnote 599 in the fina report in order to
make our purpose clearer.

V1. FINDINGS

A. |SSUES TO BE ADDRESSED BY THE PANEL

1. Facts at the origin of the dispute

6.1 The law, the WTO-consistency of which is contested by Japan, is a United States legidative
text enacted under the heading of "Unfair Competition” in Title V111 of the Revenue Act of 1916.** It
has been known since as the "Antidumping Act of 1916."*®> The 1916 Act, which provides for civil

423 A dopted on 25 September 1997, WT/DS27/AB/R, para. 133.

424 Act of 8 September 1916. The Revenue Act can be found at 39 Stat. 756 (1916). Title VIII of the
Revenue Act is codified at 15 U.S.C. 88§ 71-74.

425 A number of official documents of the United States government and a number of US court
decisions refer to Title VIII of the Revenue Act of 1916 as the "Antidumping Act of 1916". Authors have also
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and criminal penalties by US federal courts for a certain form of transnational price discrimination*?

when conducted with specific intent,**’ reads as follows:

"It shall be unlawful for any person importing or assisting in importing any articles
from any foreign country into the United States, commonly and systematically to
import, sell or cause to be imported or sold such articles within the United States at a
price substantially less than the actual market value or wholesae price of such
articles, at the time of exportation to the United States, in the principal markets of the
country of their production, or of other foreign countries to which they are commonly
exported after adding to such market value or wholesale price, freight, duty, and other
charges and expenses necessarily incident to the importation and sale thereof in the
United States: Provided, That such act or acts be done with the intent of destroying or
injuring an industry in the United States, or of preventing the establishment of an
industry in the United States, or of restraining or monopolizing any part of trade and
commerce in such articlesin the United States.

Any person who violates or combines or conspires with any other person to violate
this section is guilty of a misdemeanour, and, on conviction thereof, shall be punished
by a fine not exceeding $5,000, or imprisonment not exceeding one year, or both, in
the discretion of the court.

Any person injured in his business or property by reason of any violation of, or
combination or conspiracy to violate, this section, may sue therefor in the district
court of the United States for the district in which the defendant resides or is found or
has an agent, without respect to the amount in controversy, and shall recover
threefold the damages sustained, and the cost of the suit, including a reasonable
attorney’s fee.

The foregoing provisions shal not be construed to deprive the proper State courts of
jurisdiction in actions for damages thereunder."

called it the"1916 Antidumping Act" or qualified it as an act dealing with certain forms of dumping, irrespective
of whether they considered it to be an "anti-dumping" law or an "anti-trust" law. See, e.g., A. Paul Victor: The
Interface of Trade/Competition Law and Policy: An Overview, 56 Antitrust Law Journal 397, at p. 401; John H.
Jackson, World Trade and the Law of GATT (1968), at p. 403, footnote 4. However, we note that the word
“anti-dumping” does not appear as such in the text of the law. Since the question whether this law is an
anti-dumping law within the meaning of Article VI of GATT 1994 is one of the issues that this Panel has to
address, we find it more appropriate to refer to it in our discussion asthe "1916Act".

426 Even though the word "discrimination” may have specific meanings in certain circumstances, it is
used throughout the findings as meaning a differentiation (see, e.g., The New Shorter Oxford English Dictionary
(1993), p. 689). As aresult, the term "transnational price discrimination” in these findings refers only to the
existence of adifference in price between two markets located in different countries, irrespective of the intent of
the exporter behind that price difference or the effects thereof. See also Jacob Viner's definition of "dumping”
as a"price-discrimination between national markets' (Dumping, A Problem in International Trade (1923), p. 3).

42T The 1916 Act was part of a legislative effort of the United States to address a number of practices
perceived at that time as "unfair competition". A number of mgjor anti-trust and trade laws of the United States
still applicable today were adopted by the Congress of the United States (hereinafter the "US Congress")
between the end of the 19" century and the 1930’s. The Sherman Act (15 U.S.C. 1-7) dates back to 1890 and the
Clayton Act to 1914 (15 U.S.C. 12, 13, 14-19, 20, 21, 22-27; 29 U.S.C. 52, 53). Subsequent to the 1916Act
came the 1921 Anti-Dumping Act, the 1930 Tariff Act (which has become since the basis of the current US
anti-dumping legislation) and the 1936 Robinson-Patman Act, amending Section 2 of the Clayton Act of 1914.
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Two significant features of the 1916 Act are that:

@ it provides for areview of the practices concerned by the judiciary branch of government*?® at
the federd level, not by the executive branch of government; and

(b) it provides for two "tracks' of litigation before US federal courts: (i) civil proceedings
through which a person may seek to recover damages, and (ii) crimina proceedings whereby
the US Department of Justice may seek the imposition of a fine or imprisonment, or both.

2. I ssues to be addressed by the Panel
(@ Summary of issues before the Panel

6.2 The understanding of the Panel as to the clams and defences of the parties is, in a
summarized form, as follows.**

6.3 Japan challenges the 1916 Act as such, not a particular instance of application. It claims that
the 1916 Act violates Article I11:4, Article X1 of the GATT 1994, Article VI:2 of the GATT 1994 and
Article 18.1 of the Agreement on Implementation of Article VI of the General Agreement on Tariffs
and Trade 1994, Article VI of the GATT 1994 and Article 1 of the Anti-Dumping Agreement,
Article VI of the GATT 1994 and Article 3 of the Anti-Dumping Agreement, Article VI of the
GATT 1994 and Articles 4 and 5 of the Anti-Dumping Agreement, Article VI of the GATT 1994 and
Article 9 of the Anti-Dumping Agreement, Article VI of the GATT 1994 and Article 11 of the
Anti-Dumping Agreement, Articles 1 and 18.1 of the Anti-Dumping Agreement by failing to comply
with Article VI of GATT 1994 and Articles 2, 3, 4, 5, 9 and 11 of the Anti-Dumping Agreement,
Article XV1:4 of the Agreement Establishing the World Trade Organization™* and Article 18.4 of the
Anti-Dumping Agreement. Finally, Japan requests that the Panel recommend that the United States
reped the 1916 Act in order to bring its legidation into conformity with US obligations under the
WTO Agreement.

6.4  Japan clamsthat the 1916 Act falls within the scope of Article VI of the GATT 1994 and the
Anti-Dumping Agreement because the 1916 Act targets a form of international price discrimination
defined as "dumping” in that Article. Japan argues that recent US court decisions support the view
that the 1916 Act has been applied as an anti-dumping law. The anti-dumping nature of the 1916 Act
has also been recognised by officials of the US executive branch.

6.5 Japan aso clams that, by providing for treble damages, fines or imprisonment, the 1916 Act
violates Article VI:2 of the GATT 1994 and Article 18.1 of the Anti-Dumping Agreement, which
provide that the imposition of duties is the only remedy alowed to counteract dumping under the
WTO Agreement.

428 The terms "judiciary branch of government", "executive branch of government" and "legislative
branch of government" are, throughout this report, used within the meaning given to them in US constitutional
law.

429 The claims and arguments of the parties are reported in greater detail in sections 11 and 111 of this
Report.

430 Referred to hereafter as the "Anti-Dumping Agreement”.

431 Throughout these findings, the Marrakesh Agreement Establishing the World Trade Organization,
including its annexes, will be referred to asthe "WTO Agreement”. The Marrakesh Agreement Establishing the
World Trade Organization, without its annexes, will be referred to as the Agreement Establishing the WTO. In
that context, Article XVI:4 of the Marrakesh Agreement Establishing the World Trade Organization will be
referred to as "Article XV1:4 of the Agreement Establishing the WTO".  The agreements annexed to the
Agreement Establishing the WTO will bereferred to as the "WTO agreements”.
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6.6 Furthermore, Japan claims that the 1916 Act violates a number of requirements of Article VI
and the Anti-Dumping Agreement, inter alia by not providing for the same elements in terms of
comparison for the purpose of establishing the dumping margin, regarding the determination of
material injury and with respect to procedura requirements regarding the initiation and conduct of the
investigation and the imposition and duration of measures.

6.7 In addition, Japan claims that the 1916 Act violates Article I11:4 of the GATT 1994 to the
extent that it provides less favourable treatment to imported goods than is granted to US goods under
the Robinson-Patman Act™? in terms of the differencein (i) pleading requirements, (i) the use of the
intent requirement in the 1916 Act instead of a requirement of "effect” under the Robinson-Patman
Act, (ii) cost recoupment requirement, (iv) the statutory defences available under the Robinson-
Patman Act and not expressy provided for in the 1916 Act, and (V) the conducts subject to penalties.

6.8 Moreover, Japan claims that the 1916 Act violates Article X1 because it establishes
impermissible import prohibitions or restrictions other than duties, taxes or other charges.

6.9 Japan finally claims that the United States, because it has failed to conform the 1916 Act with
the provisions of the Anti-Dumping Agreement and the provisions of the GATT 1994 referred to
above, dso violates Article 184 of the Anti-Dumping Agreement and Article XVI:4 of the
Agreement Establishing the WTO.

6.10 The United States argues that the Panel has no jurisdiction to address the compatibility of the
1916 Act with the Anti-Dumping Agreement since, pursuant to Article 17.4 of that agreement, and as
confirmed by the Appdllate Body in Guatemala — Anti-Dumping Investigation Regarding Portland
Cement From Mexico,** a panel may consider aviolation of the Anti-Dumping Agreement only when
one of three specific measures have been adopted. The Panel cannot review the compatibility of the
1916 Act as such with the Anti-Dumping Agreement. Moreover, given the relationship between the
Anti-Dumping Agreement and Article VI of the GATT 1994, the Panel cannot make a finding under
Article V| separately from the Anti-Dumping Agreement.***

6.11 The United States also argues that the 1916 Act, to the extent that the US Department of
Justice enjoys discretion to file - or not - a suit with a federd court, is a "non-mandatory” law within
the meaning given to that concept by GATT 1947 panels and by panels and the Appellate Body under
the WTO. The United States further argues that the 1916 Act is susceptible to, and indeed has been
interpreted in, a WTO-compatible manner. In application of past GATT 1947 panel practice, this aso
makes the 1916 Act "non-mandatory” legidation.

6.12  The United States a so argues that the 1916 Act is an anti-trust statute. It is not subject to the
disciplines of Article VI of the GATT 1994 since it does not address injurious dumping within the
meaning of Article VI but a specific form of internationa price discrimination with predatory intent.
The United States considers that Article V1 applies only to laws purporting to impose border measures
in the form of ant-dumping duties against dumping causing injury. Members are free to address
dumping, including injurious dumping, through other WTO-consistent means. The 1916 Act, because
it imposes damages on importers rather than border measures in the form of anti-dumping duties, is an
internal measure subject to Article 111, but not to Article VI. On that basis, the Panel should find that
the 1916 Act does not violate Article VI of the GATT 1994. If the Panel were to follow Japan's
arguments on Article VI and the Anti-Dumping Agreement, all anti-trust laws of Members, including
Japan’s legidation and the EC competition rules (under Article 82 of the Treaty of Amsterdam),

432 see footnote 279 above.

433 Adopted on 25 November 1998, WT/DS60/AB/R, hereinafter " Guatemala — Cement” .

434 The United States refers to the Panel and Appellate Body Reports on Brazil — Measures Affecting
Desiccated Coconut, adopted on 20 March 1997, WT/DS22/R, WT/DS22AB/R, hereinafter " Brazil - Desiccated
Coconut”.
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would be subject to Article VI of the GATT 1994 to the extent that they rely on transnationa price
discrimination.

6.13 The United States also contends that Article VI:2 of the GATT 1994 and the Anti-Dumping
Agreement do not provide that duties are the sole remedy allowed to counteract dumping. A Member
is bound to respect the provisions of the Anti-Dumping Agreement only to the extent it intends to
impose duties.

6.14 Findly, the United States claims that the 1916 Act does not violate Article I11:4 of the
GATT 1994. Compared with the Robinson-Patman Act, the 1916 Act actualy grants more favourable
treatment to imported goods than to US goods. The 1916 Act requires an intent to destroy or injure an
industry in the United States, or to prevent the establishment of an industry in the United States, or to
restrain or monopolize any part of trade and commerce in the articles concerned in the United States.
According to the United States, this requirement that an "intent” be demonstrated by the plaintiff has
been considered to be the main reason for the very rare and generally unsuccessful application of the
1916 Act compared with the Robinson-Patman Act. Apart from this, the procedura requirements
under the two statutes are either similar or more favourable to defendants under the 1916 Act.

6.15 The United States also states that the 1916 Act does not violate Article X1 of the GATT 1994,
since none of the remedies provided in the 1916 Act are of such a nature as to fal within the scope of
Article XI:1.

6.16 The United States further argues that, since the 1916 Act is susceptible to an interpretation
that is fully consistent with al WTO obligations of the United States and, in fact, has been so
interpreted to date, there is no requirement under Article XVI:4 of the Agreement Establishing the
WTO that the United States change that law.

(b) Genera approach of the Panel

6.17  From the above, it appears to the Panel that the two parties address the WTO-compatibility of
the 1916 Act through approaches that are diametrically opposed. Japan, basing its arguments on the
definition of "dumping" found in Article VI:1 of the GATT 1994, seems to be of the view that any
law which targets "dumping” within the meaning of Article VI isa"trade" law and is therefore subject
to the relevant WTO disciplines. The approach of the United States, on the contrary, seems to be that
the disciplines of Article VI of the GATT 1994 apply only to the extent that a law purports to address
"injurious dumping” through the imposition of duties. If what the law targets is not "injurious
dumping” within the meaning of Article VI of the GATT 1994, and if the measures imposed are not
border measures in the form of anti-dumping duties, the WTO disciplines on anti-dumping do not

apply to it.

6.18 On the basis of the arguments developed by the parties, the Panel considers that it needs to
approach the matter before it as follows.**®

6.19 First, since we are caled to determine the compatibility of alaw of the United States with the
WTO obligations of that Member, we must determine how we should consider that law and its
"surrounding’”, i.e. the circumstances of its enactment (including the legislative history)**® and the

43% We note that Japan referred to the negative trade impact of the 1916 Act, in particular the "chilling
effect” it has on exports from Japan. However, Japan did not link its statement to the violation of any particular
provision, nor to anon-violation claim. Wetherefore did not entertain it.

436 Since the term "legislative history” is used throughout this report in relation to the preparation of US
pieces of legislation, it will be given the meaning it has under US practice, i.e. "The background and events,
including committee reports, hearings, and floor debates, leading up to the enactment of a law." Black's Law
Dictionary, 6" Ed. (1990), p. 900.
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subsequent interpretation(s) by the judiciary branch of the US government. This is in our view
important since both parties have substantially discussed the role of the Panel in that respect. How we
consider judicia interpretation, as evidence of the meaning given to the terms of a lega text, may
affect the way we should understand the terms of the 1916 Act.

6.20  Second, we should proceed to address the issue whether we review the 1916 Act under
Articde VI of the GATT 1994 and the Anti-Dumping Agreement or under Article 111:4 of the
GATT 1994 firgt, or if we review it under either provision or agreement at all. The reason for thisis
that, while the 1916 Act addresses transnational price discrimination, it imposes internal measures.
Article VI of the GATT 1994 and the Anti-Dumping Agreement relate to actions by Members
vis-a-vis a particular practice whereas Article 111:4 ensures that foreign products, once imported, are
not subject to less favourable treatment than domestic products. We believe that it fals within our
competence and duty to determine the applicability of Article I11:4 of the GATT 1994 on the one hand
and Article VI and the Anti-Dumping Agreement on the other hand as part of our review of the
compatibility of the 1916 Act under the provision(s) found applicable, without prejudice to judicial
€conomy.

6.21 On the basis of our conclusions, we shal address the compatibility of the 1916 Act under
Article 111:4 and/or Article VI of GATT 1994 and the Anti-Dumping Agreement to the extent
necessary to assist the WTO Dispute Settlement Body*®’ in making its recommendations. We should
do this having first dealt with the "jurisdictiona" argument of the United States according to which
the Panel cannot review the 1916 Act as such under Article VI and the Anti-Dumping Agreement.
We will adso consider the defence of the United States based on the aleged "mandatory/non-
mandatory™ nature of the 1916 Act. If we proceed with the analysis of Article VI of the GATT 194
and the Anti-Dumping Agreement, we shall consider the scope of our jurisdiction under those
provisons. We shdl aso address the relationship between Article VI and the Anti-Dumping
Agreement and how this relationship should affect the findings we shall make.

6.22 Once this is done, we may aso consider the clams of Japan under Article XI of the
GATT 1994, and ArticlesXVI:4 of the Agreement Establishing the WTO and 184 of the
Anti-Dumping Agreement.

6.23  However, before reviewing the substantive issues of the case, we will address the procedural
issues raised by the parties in the course of the proceedings.

(c) Burden of proof

6.24  Werecal the Appellate Body Report on United States — Measure Affecting Imports of Woven
Wool Shirts and Blouses from India,”*® which stated that:

"the burden of proof rests upon the party, whether complaining or defending, who
asserts the affirmative of a particular claim or defence. If that party adduces evidence
sufficient to raise a presumption that what is claimed is true, the burden then shifts to
the other party, who will fail unless it adduces sufficient evidence to rebut the
presumption.”

6.25 Applying this rule to the factual evidence submitted in the present case, Japan, as the
complainant, should adduce sufficient evidence to raise a prima facie case that each of its claims has
merit. If it were to do so, it would then be for the United States to adduce sufficient evidence to rebut
that prima facie case. If the United States were to assert the affirmative of a particular defence, it
would bear the burden of proving it. This rule however is only applicable to determine whether and

437 Hereinafter also referred to asthe "DSB".
438 Adopted on 23 May 1997, WT/DS33/ABI/R, p. 14.
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when a party bears the burden of proof. Once both parties have submitted evidence meeting those
requirements, it is up to the Pand to weigh the evidence as awhole. In cases where the evidence as a
whole regarding a particular claim or defence remains in equipoise, the issue must be decided against
the party bearing the burden of proof on that claim or defence.

6.26  With respect to the interpretation of the covered agreements, the Panel will be aided by the
arguments of the parties but will not be bound by them. Pursuant to Article 3.2 of the DSU, our
decison on such matters must be in accord with the rules of treaty interpretation applicable to the
WTO.

3. Relationship of this case with the EC complaint

6.27 The subject matter of the present case is basicaly the same as that of the case on
United Sates— Anti-Dumping Act of 1916, complaint by the EC (WT/DS136), and some of the issues
that have to be addressed by the Panel are largely similar. However, the claims and arguments made
by Japan and the arguments developed by the United States in reply in the present case are sometimes
quite different from the claims and arguments of the European Communities and the arguments
submitted by the United States in WT/DS136. We aso recdll that, even though this Panel is composed
of the same members as the panel which addressed the EC complaint, the two panels are procedurally
distinct. As a matter of fact, the proceedings initiated by Japan started several months after the
beginning of the case initiated by the EC and none of the parties requested that the panels harmonise
their timetables or hold concurrent deliberations in the two procedures (WT/DS136 and WT/DS162).
The United States objected to concurrent deliberations by the two panels and the European
Communities was not in favour of delaying the proceedings in WT/DS136, which concurrent
deliberations would have resulted in. In such a context, the panel in the EC complaint considered that
it had to conduct its review independently from the present case initiated by Japan, both in terms of
procedure and of analysis of the substantive issues before it.

6.28 The same reasoning should apply to this case. Consequently, each case has to be decided on
the basis of the claims and arguments submitted by the parties in that specific case. This aso implies
that our reasoning on a smilar issue may sometimes be different, depending on the arguments
developed by the parties. We note, inter alia, that since the defence of the United States has, in our
opinion, evolved between the two cases, this Pand had to consider aspects that the pane in
WT/DS136 did not have to consider and it would not be consistent with the obligation of the two
panels to separately conduct their examination of the 1916 Act to review the findings of the panel in
WT/DSL136 on the basis of the arguments raised in this case, and vice-versa. However, whenever the
clams and arguments of the parties raise issues identical to those addressed by the pane in
WT/DS136, we will apply the same reasoning as has been applied by the panel in WT/DS136.

B. PRELIMINARY ISSUES

1. Request for enhanced third party rights by the European Communities

6.29 The European Communities reserved its third party rightsin this case and made both awritten
submission and an oral presentation to this Pand at our first substantive meeting. On 25 August 1999,
the EC also requested enhanced third party rights so as to dlow it to fully participate in the
proceedings, that is to be present throughout both substantive meetings of the Panel and to be able to
make a submission on each occasion. The EC recalled that a similar decision had been taken in the
case on European Communities — Measures Concerning Meat and Meat Products ("Hormones').*** In
that case, the Appellate Body found that "Although Article 12.1 and Appendix 3 of the DSU do not
specificaly require the Panel to grant this opportunity [...] we believe that this discussion falls within

3% Adopted on 13 February 1998, WT/DS26/R (complaint by the United States); WT/DS48/R
(complaint by Canada), hereinafter the "EC —Hormones" case.
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the sound discretion and authority of the Pandl, particularly if the Panel considers it necessary for
ensuring to al parties due process of law."

6.30 Japan informed the Pand that it shared the concern of the European Communities and
accepted its request for enhanced third party rights. In turn, Japan requested access to the documents
exchanged by the parties in WT/DS136 and the right to attend the second substantive meeting of the
panel in that case. The United States strongly objected to the request of the EC. In the opinion of the
United States, enhanced third party rights were not necessary in order to obtain access to the
submissions of the parties. In the EC - Hormones case, the panels had granted enhanced third party
rights essentially because they intended to conduct concurrent deliberations in the case initiated by the
United States and in the case initiated by Canada. The United States mentioned that it would not
support concurrent deliberations in this case and that it could not agree to a request of which the
apparent purpose was to provide the third party with an opportunity to make an additional submission
in relation to its own panel process.

6.31 On 13 September 1999, the Panel, through its Chairman, informed the parties and the
European Communities that it could not accede to the request of the EC. The Pand reserved its right
to reconsider the issue in light of subsequent events and informed the parties and the European
Communities that it would address the matter in detail in its findings.

6.32 The Pand carefully considered the arguments raised by the parties. While the DSU does not
provide for enhanced third party rights, neither Article 10 of the DSU nor any other provision of the
DSU prohibits panels from granting third party rights beyond those expressly mentioned in Article 10.
We adso note that Article 9.3 of the DSU, which dedls with situations where more than one pandl is
established to examine complaints related to the same matter, does not address the question of
enhanced participation of third parties. Finaly, we recal that the Appellate Body in the EC —
Hormones case confirmed that granting enhanced third party rights was part of the discretion of
panels under Article 12.1 of the DSU**

6.33 However, we note that the DSU differentiates in terms of rights between main parties and
third parties and that this principle should be respected in order to keep within the spirit of the DSU in
that respect. Enhanced third party rights have so far been granted for specific reasons only. In the
EC - Hormones case, like in this case and the case initiated by the European Communities
(WT/DS136), the two panels were composed of the same pandists and dedlt with the same matter.
While these elements appeared to play a significant role in the decisions taken by the panels and in
their confirmation by the Appellate Body, we consider that they are not decisive. Otherwise,
enhanced third party rights would have to be granted in almost al cases where the same matter is
subject to two or more complaints with the same panel composition.***  We note that particular
circumstances existed in the EC — Hormones case which certainly contributed to the decisions of the
panels to review the two cases concurrently, such as their highly technicd and factualy intensive
nature, as well as the fact that the panels had decided to hold one single meeting with the parties and
the experts consulted pursuant to Article 11.2 of the Agreement on Sanitary and Phytosanitary
Measures. These decisions were largely based on practica reasons and due process had to be
preserved. We conclude from the reports in the EC — Hormones case that enhanced third party rights
were granted primarily because of the specific circumstances.

6.34  We find that no similar circumstances exist in the present matter, which does not involve the
consideration of complex technical facts or scientific evidence. Moreover, none of the parties
requested that the panels harmonise their timetables or hold concurrent deliberations in the two

440 Op, Cit., para. 154.
441 Our remark is based on our understanding of the current state of the WTO practice. It is without
prejudice to the question whether enhanced third party rights would be advisable or not in general.
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procedures (WT/DS136 and WT/DS162). In fact, the United States objected to concurrent
deliberations.

6.35 We therefore find that there was no reason to grant enhanced third party rights to the
European Communities in these proceedings.

2. Context in which the 1916 Act should be examined by the Panel
@ Issue before the Panel

6.36 We note that Japan contests the compatibility of the 1916 Act as such — not of particular
instances of application — with certain provisons of the WTO Agreement. While it is clear from the
terms of Article 3.2 of the DSU that it falls within the competence of the Panel to "clarify the existing
provisions of [the covered agreements] in accordance with customary rules of interpretation of public
international law", the DSU does not expressly provide how panels should address domestic
legidation. Article 11 of the DSU only specifies that panels "should make [...] an objective
assessment of the facts of the case”. However, both Article 3.2 of the DSU and the practice of the
Appellate Body make it clear that we should, whenever appropriate, take into consideration the
practice of international tribunals in this respect.

6.37  This case has an additional dimension. Although panels often have to address domestic laws,
in the present case we are called upon to review the consistency of alaw which was drafted more than
eighty years ago, and the historical, cultural, legal and economic context of the time undoubtedly
influenced its terms. We a so note that the parties seem to have diverging views regarding the weight
which the Panel should give to the court decisions relating to that law.

6.38  Furthermore, the 1916 Act was seldom applied since its enactment. It is the understanding of
the Panel, based on the information provided by the parties, that no criminal case was ever prosecuted
under the 1916 Act and that, until the early 1970's, there was only one reported court decision based
on the civil procedure provided for in the 1916 Act.*** Since 1975, there has been only a limited
number of judicia interpretations of the provisions of the 1916 Act. All these interpretations come
from US circuit courts of appeals or US district courts.*”®* No claim under the 1916 Act was ever
expressy reviewed by the Supreme Court of the United States.***

6.39 Therefore, we find it appropriate to clarify from the outset how we shal take into
consideration the text of the 1916 Act itself, the historical context of its enactment (including the
legidative history) and its subsequent interpretation as it results from the US case-law and any other
relevant element of information.

(b) How should the Panel consider the text of the 1916 Act, the context of its enactment, the case-
law relating to it and other relevant pieces of information?

0] Arguments of the parties and approach of the Panel

6.40 Japan clams that the text of the 1916 Act is unambiguous. Thus, the Pand’s analysis should
begin and end with the text. The Panel should not defer to the characterisation of the 1916 Act by the

442 1 Wagner and Adler Co. v. Mali, F.2d 666 (2d Cir. 1935).

443 Federal courts (district courts and circuit courts of appeals) are competent to review cases brought
under the 1916 Act, under the supervision of the Supreme Court of the United States (hereinafter also the
"Supreme Court").

444 |n United States v. Cooper Corporation (312 U.S. 600, 1941), hereinafter the " Cooper" case, p. 745,
the Supreme Court made a reference to the 1916 Act as "supplemental” to the Sherman Act. This decision is
discussed further in section VI1.C.2(d)(ii) below.
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United States as an "anti-trust” remedy. The existence and characteristics of the 1916 Act are
questions of fact that are "left to the discretion of apanel asatrier of facts’. The term "examination",
as used by the Appellate Body in its report on India — Patent Protection for Pharmaceutical and
Agricultural Chemical Products'*® encompasses all the aspects of the “objective assessment of the
matter” provided for in Article 11 of the DSU. Thus, the Panel should not accept the US judicia
interpretation of the 1916 Act as binding.

6.41 Japan adso considers that the historical context and the legidative history confirm the textual
interpretation of the 1916 Act.

6.42 Moreover, Japan claims that officia statements by members of the executive branch of the
US government contradict the position taken by the United States in the present case. Japan refers to
letters of US officias to congressmen or statements before the US Congress that the 1916 Act was
"grandfathered” under GATT 1947 as "existing legidation" within the meaning of the Protocol of
Provisional Application. For Japan these statements demonstrate that, for years, the United States has
viewed the 1916 Act as GATT-inconsistent and requiring grandfathering.

6.43  Findly, Japan refers to a 1995 document of the US Department of Justice and the US Federa
Trade Commission, called Antitrust Enforcement Guidelines for International Operations,**® which
states that "the 1916 Act is not an antitrust Statute, it is a trade statute that creates a private clam
againg importers'. This document shows that the two US government agencies that enforce US
anti-trust law agree that the 1916 Act is not an anti-trust law, but an anti-dumping law. Japan also
refers to a compilation prepared for the Committee on Ways and Means of the US House of
Representatives, which includes the 1916 Act as a trade statute.

6.44  The United States argues that it is an accepted principle of international law that municipal
law is afact to be proven before an international tribunal. In India— Patent (US), the Appellate Body
affirmed the panel’s review of India’s domestic law as a question of fact. It was proper for the panel
to conduct an extensive review of the Indian law at issue to determine whether India had met its
obligations under the TRIPS Agreement. The Appellate Body had aso approved the fact that the
panel had not interpreted Indian law as such but, rather, had reviewed that law to determine whether it
was WTO-consistent. This Pand must determine the fact of the 1916 Act under US law, which
includes US judicial decisions interpreting the 1916 Act. If the Panel were to interpret the 1916 Act,
it would run the risk of adopting an interpretation that does not match the true application of the law
in the United States. The Panel should deem the case-law interpreting the 1916 Act as dispositive for
purposes of determining the fact of US law. The role of the Pandl is to assess the facts and then
determine their conformity with the relevant WTO agreements, which generally entails interpreting
the scope and applicability of those agreements to the facts. The proper interpretation of the 1916 Act
is a question of fact to be established, as it is an accepted principle of internationa law that municipal
law is afact to be proven before international tribunals. The Panel must review the current weight of
judicial authority and decide for itself whether the 1916 Act is inconsstent with any WTO
obligations. However, it is not the role of the Panel to agree or disagree with any US judicia decision
relevant to the interpretation of the 1916 Act.

6.45 The United States also considers that statements of officials of the executive branch of
government of the United States cited by Japan deserve no weight in the Panel’ s consideration for two
reasons. First, statements as to the GATT consistency of an amendment to the 1916 Act are not
relevant in this case because the amendments were never enacted. Second, the United States considers
that the notifications to the GATT of its "grandfathered” laws (document L/2375/Add.1), which does
not include the 1916 Act, is evidence that the official view of the United States that the 1916 Act was

445 A dopted on 16 January 1998, WT/DS50/AB/R, hereinafter " India — Patent (US)", paras. 66-67.
448 April 1995, available on http://www.usdoj.gov/atr/public/guidelines/internat.txt.
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not incompatible with Part 1l of the GATT 1947. Thus, the statements referred to by Japan are
mistaken as a matter of fact.

6.46 Findly, the United States mentions that the Antitrust Enforcement Guidelines for
International Operations are not regulations with the force of law, but rather are intended to provide
anti-trust guidance to businesses engaged in international operations on questions that relate
specifically to the relevant agencies international enforcement policy. The United States also points
at its codification system, which classifies the 1916 Act as a text dealing with unfair competition, and
a a compilation prepared for the Committee on the Judiciary, which lists the 1916 Act as one of the
US anti-trust laws.

6.47 ThePand isof the view that the understanding of alaw, the WTO-compatibility of which has
to be assessed, begins with an analysis of the terms of that law. However, we consider that we should
not limit ourselves to an anaysis of the text of the 1916 Act in isolation from its interpretation by
US courts or other US authorities, even if we were to find that text to be clear on its face. If we were
to do so, we might develop an understanding of that law different from the way it is actudly
understood and applied by the US authorities. This would be contrary to our obligation to make an
objective assessment of the facts of the case, pursuant to Article 11 of the DSU. Therefore, we must
look at all the aspects of the domestic law of the United States that are relevant for our understanding
of the 1916 Act. However, looking at al the relevant aspects of the domestic law of a Member may
raise some methodologica difficulties, such as how much deference must be paid to that Member's
characterisation of its legidation. In that context, we will determine first how to deal with that aspect
of the examination of a domestic law and how we should consider the case-law related to it, since
courtsare, inter alia, responsible for interpreting the law. Moreover, in light of the fact that the law at
issue was enacted more than eighty years ago and not regularly invoked, and since the parties have
referred to other elements such as the historical context, the legidative history and subsequent
declarations of US authorities made in relation to the 1916 Act, we shdl aso explain how we will
consider them.

(i) Consideration by panels of domestic law in general

6.48 Wenotethat in India— Patent(US), the Appellate Body addressed in some detail the issue of
how panels should consider municipal law. The Appellate Body stated that:

"In public international law, an international tribunal may treat municipa law in
several ways. Municipal law may serve as evidence of fact and may provide
evidence of State practice."**’

"It is clear that the examination of the relevant aspects of Indian municipal law [...] is

essential to determining whether India has complied with its obligations under

Article 70.8(a) [of the TRIPS Agreement]. [...] To say that the Panel should have

done otherwise would be to say that only India can assess whether Indian law is

gonsistggt with Indias abligations under the WTO Agreement. This, clearly, cannot
e so."

6.49 The extent to which panels may examine the laws of Members was illustrated by the
Appellate Body in the same report. Having to determine whether India provided for legal protection
commensurate with the requirements of Article 70.8 of the TRIPS Agreement, the Appellate Body
asked itself the question of "what constitutes [...] a sound legal basis in Indian law".*** Moreover, it

447 Op. Cit., para. 65. See also M.N. Shaw, International Law (1995), at p. 106, mentioning that
domestic law "can be utilised as evidence of compliance or non-compliance with international obligations".
448 (1
Ibid., para. 66.
449 |bid., para. 59.
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agreed with the conclusion of the pand that "the current administrative practice [of India, based on
so-caled "administrative instructions' from the government] creates a certain degree of legal
insecurity in that it requires Indian officials to ignore certain mandatory provisions of the Patent
Act."*® The Appellate Body also agreed that "it was necessary for the Pandl in this case to seek a
detailed understanding of the operation of the Patent Act as it relates to the ‘administrative
instructions in order to assess whether India had complied with Article 70.8(a) [of the TRIPS
Agreement]."***

6.50 Thus, our understanding of the term "examination” as used by the Appellate Body is that
panels need not accept at face value the characterisation that the respondent attaches to its law. A
panel may anayse the operation of the domestic legidation and determine whether the description of
the functioning of the law, as made by the respondent, is consistent with the legal structure of that
Member. This way, it will be able to determine whether or not the law gg applied is in conformity

with the obligations of the Member concerned under the WTO Agreement.
(i)  Consideration of the case-law relating to the 1916 Act

6.51 In the present case, unlike Indiain the India — Patent (US) case, the United States does not
clam that some administrative interpretation determines the meaning of the 1916 Act. The Situation
is different to the extent that both parties rely, in order to support their claims, on a number of
judgements by US courts which have applied and interpreted the 1916 Act since the 1970's** In
many Members, fina judicia decisions regarding the interpretation of a given law may not be
contested any further, whereas administrative interpretations of alaw may generaly be overruled by a

450 | bid., para. 63, Panel Report, para. 7.35.
451 pid., para. 68 (emphasis added).
2 Thisis evidenced by the examples used by the Appellate Body (Ibid., para. 67):

"Previous GATT/WTO panels also have conducted a detailed examination of the domestic
law of a Member in assessing the conformity of that domestic law with the relevant
GATT/WTO obligations. For example, in United States — Section 337 of the Tariff Act of
1930 [footnote omitted], the panel conducted a detailed examination of the relevant
United States' legislation and practice, including the remedies available under Section 337 as
well as the difference between patent-based Section 337 proceedings and federal district court
proceedings, in order to determine whether Section 337 was inconsistent with Article 111:4 of
the GATT 1947."

453 The following — final or interlocutory - court decisions relate to claims made under the 1916Act:
H. Wagner and Adler Co. v. Mali, Op. Cit.; In re Japanese Electronic Products Antitrust Litigation, 388
F.Supp. 565 (Judicial Panel on Multidistrict Litigation, 1975) (hereinafter "In re Japanese Electronic Products
I"); Zenith Radio Corp. v. Matsushita Electric Industrial Co., Ltd., 402 F.Supp. 244 (E.D. Pa. 1975) (hereinafter
"Zenith 1"); Zenith Radio Corp. v. Matsushita Electric Industrial Co., Ltd., 402 F.Supp. 251 (E.D. Pa. 1975)
(hereinafter "Zenith I11"); Outboard Marine Corp. v. Pezetel, 461 F. Supp. 384 (D. Del. 1978); Schwimmer v.
Sony Corp. of America, 471 F. Supp. 793 (E.D.N.Y. 1979); Schwimmer v. Sony Corp. of America, 637 F.2d 41
(2" Cir. 1980); Jewel Foliage Co. v. Uniflora Overseas Florida, 497 F. Supp. 513 (M.D. Fla 1980); Zenith
Radio Corp. v. Matsushita Electric Industrial Co., Ltd., 494 F.Supp. 1190 (E.D. Pa. 1980) (hereinafter "Zenith
I11"); In re Japanese Electronic Products Antitrust Litigation (Zenith Radio Corp. v. Matsushita Electric
Industrial Co., Ltd.), 723 F.2d 319 (3d Cir. 1983) (hereinafter "In re Japanese Electronic Products I1");
Western Concrete Structures Co. v. Mitsui & Co., 760 F.2d 1013 (9th Cir. 1985); Isra Fruit Ltd. v. Agrexco
Agr. Export Co., 631 F. Supp. 984 (S.D.N.Y. 1986); In re Japanese Electronic Products Antitrust Litigation
(Zenith Radio Corp. v. Matsushita Electric Industrial Co., Ltd.), 807 F.2d 44 (3d Cir. 1986) (hereinafter "In re
Japanese Electronic Products I11") Helmac Products Corp. v. Roth (Plastics) Corp., 814 F. Supp. 560 (E.D.
Mich. 1992) (hereinafter "Helmac I"); Helmac Products Corp. v. Roth (Plastics) Corp., 814 F.Supp. 581 (E.D.
Mich. 1993) (hereinafter "Helmac 11"); Geneva Steel Company v. Ranger Steel Supply Corp., 980 F.Supp. 1209
(D. Utah 1997) (hereinafter 'Geneva Steel"); Wheeling-Pittsburgh Steel Corporation v. Mitsui Co., 35
F.Supp.2d. 597 (S.D. Ohio 1999) (hereinafter " Wheeling-Pittsburgh").
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domestic judge called upon to apply that law. However, an adminigtrative interpretation will normally
provide one single interpretation. In contrast, depending on the judicial structure of a Member,
judicia interpretations may emanate from several courts positioned at different levels in the judicia
order. The diversity of the sources of the case-law may make it more difficult to assess the respective
value of the judgements of which that case-law is composed.

6.52 Werecdl that the International Court of Justice, in the Elettronica Scula Sp.A (ELS) case,
referred to the judgement of the Permanent Court of International Justice™ in the Brazlian Loans

case — to which the United States also refersin its submissions - and noted that:

"Where the determination of a question of municipa law is essential to the Court's
decision in a case, the Court will have to weigh the jurisprudence of the municipa
courts, and 'If this is uncertain or divided, it will rest with the Court to sdect the
interpretation which it considers most in conformity with the law' Brazlian Loans,
PCIJ, Series A, Nos. 20/21, p. 124)." **°

We are fully aware that our role isto clarify the existing provisions of the covered agreements so as to
determine the compatibility of a domestic law with those agreements. We are also aware that, in the
Brazilian Loans case, the PCIJ was asked to apply domestic legidation to a given case. We are
nevertheless of the view that there is nothing in the text of the DSU, nor in the practice of the
Appellate Body, that prevents us from "weigh[ing] the jurisprudence of municipal [US] courts' if it is
"uncertain or divided". This would not require us to develop our own independent interpretation of
US law, but smply to select among the relevant judgements the interpretation most in conformity
with the US law, as necessary in order to resolve the matter before us.**®

6.53 We note that the 1916 Act is applied by US federa courts. Interpretations by the Supreme
Court of the United States prevail over interpretations made by the courts of appeals of the various
circuits. Interpretations by courts of appedls, in turn, prevail over interpretations by district courts, but
only within the same circuit.**’

6.54 We understand from the submissions of the parties that the Supreme Court has yet to address
the interpretation of specific provisions of the 1916 Act. It mentioned the 1916 Act in only one of its
judgements.**® Thus, the case-law submitted by the parties that would alow us to understand the
actual meaning of the 1916 Act today essentially comes from district courts and courts of appedls of
various circuits of the US federd judicia system. We aso note that the parties in their submissions
have relied on different judgments, which they claim support their interpretations of the 1916 Act.

6.55 We will respect the formal hierarchy of court decisionsin the US federal system to the extent
that it is applicable. In that context, we should alow a circuit court of appeals decision to prevail over

5% Hereinafter "PCIJ".

455 Case Concerning Elettronica Sicula Sp.A. (ELS) (United States of America v. Italy), ICJ Reports
1989, p. 15é at p.47, para. 62.

¢ We do not consider that this would be engaging intointerpreting US law, with the risks highlighted
by the United States in its submissions. Our approach is consistent with the reasoning of the PCIJ in the
Brazilian Loanscase, where it stated that:

"It follows that the Court must pay the utmost regard to the decisions of the municipal courts
of a country, for it is with the aid of their jurisprudence that it will be enabled to decide what
are the rules which, in actual fact, are applied in the country the law of which is recognized as
applicablein agiven case." (PClJ, Series A, Nos. 20/21, p. 124)

457 A description of the organization of the US federal judicial system is found in para. 2.14 and
footnote 20 above.
“58 Cooper, Op. Cit.
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adigtrict court decision. However, applying such a forma approach may prove insufficient in some
instances, for example when the decisions to be compared come from different ci rcuits.*®® Therefore,
in dl instances, we shall first ascertain whether the judgements subject to our comparison address
(i) the same issue, and (ii) at the same level of detail. In other words, we should always make sure that
a comparison can reasonably be made, both in terms of fact and in terms of the legal issues addressed,
before giving preference to the interpretation contained in one judgement compared with the
interpretation contained in another judgement of a court belonging to another circuit.

6.56 Moreover, we should normally, with respect to a given issue, allocate more weight to a final
judgement than to an interim or "interlocutory” decision, since the latter does not definitively
determine a cause of action, but only "decides some intervening matter pertaining to the cause."®
However, we should aso determine which argumentation is more convincing. Again, we will not
substitute our judgement for that of US courts. Our analysis should be based not only on the quality
of the reasoning, but also on what we would perceive to be in line with the dominant interpretation,
"paying utmost regard to the decision of the municipa courts'. This is consistent with the US court
practice that if a precedent is not binding, the weight afforded to it will depend on the persuasive
vaue of the reasoning in the decision.

6.57 If, after having applied the above methodology, we could not reach certainty as to the most
appropriate court interpretation, i.e. if the evidence remains in equipoise, we shal follow the
interpretation that favours the party against which the clam has been made, considering that the
claimant did not convincingly support its claim.

6.58 Findly, we also consider that we should not accept at face value the use of certain terms such
as "dumping", "ant-dumping”, "anti-trust”, "protectionism™ or "predatory pricing” in court decisions,
in other administrative documents or in academic works, when those terms are not further
substantiated. We recall that the mere description or categorisation of a measure by a Member, be it
internally or before a panel, should not be considered as a decisive factor for the application of the
WTO Agreement to that measure.*®* In the present case, such descriptions or categorisations may be
valid under US law but not necessarily in the WTO context. Likewise, having regard to the
importance of the legidative history in the interpretation of statutes by the US judiciary branch, terms
used in 1916 will have to be interpreted within the meaning they had at the time, not in light of the

meaning they have today, unless we have evidence that US courts have done so.
(iv) Consideration of the historical context and other evidence of the meaning of the 1916 Act

6.59 Thehistorical context of the 1916 Act encompasses severa elements. The first one, to which
US courts also extensively refer in order to determine "the intent of Congress’, is the legidative
history as it appears, inter alia, from the Congressonal Records. Since we have to examine the
1916 Act and understand its actual scope and operation, we should, as US courts do, pay attention to
the legidative history of that statute, as appropriate. The political and economic context as it emerges

459 From the replies of the United States to our questions, we understand that the stare decisis effect
which can be attached to precedents in common law does not apply between court decisions handed down in
different circuits.

460 See Black's Law Dictionary (1990), p. 815.

461 See, Panel Report on EEC — Regulation on Imports of Parts and Components, adopted on
16 May 1990, BISD 37S5/132 (hereinafter "EC — Parts and Components"), paras. 5.6 and 5.7. In para. 5.7, the
panel stated that:

"if the description or categorization of a charge under the domestic law of a contracting party
were to provide the required "connection with importation”, contracting parties could
determine themselves which of these provisions would apply to their charges.”
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from public declarations of the time or studies of the period may aso be relevant. When considering
this evidence, we should not lose sight of the degree of development of anti-trust and trade law
concepts at the time of the enactment of the 1916 Act.

6.60 Regarding the statements of US officias referred to by Japan,*®* we note that Japan considers
them as showing that for many US executive branch officias, including officials of the current
Adminigtration, the 1916 Act could be maintained under GATT 1947 only because it was
"grandfathered.” We also note that the United States considers that these statements do not represent
the officia position of the United States and are mistaken as a matter of fact. The 1916 Act was not
included in the survey of existing mandatory legidation not in conformity with part 1l of the
GATT 1947°® because the 1916 Act was GATT-legal and therefore did not require "grandfathering”.

6.61 The main question is whether these statements should be treated as admissions of facts or of
the lega nature of the 1916 Act under the WTO. We note that the factual accuracy of the statements
mentioned in this case has been put in doubt by the United States before the Panel. While this is not
sufficient to reject those statements out of hand, we are reluctant to consider them as "admissions' of
the United States without prior verification of the context in which they were made.

6.62 For these reasons, we consider that these statements should be used only to the extent that
they confirm other established evidence.

6.63  Japan and the United States have also referred to compilations prepared for committees of the
US Congress. Japan refers to the Overview and Compilation of US Trade Satutes, prepared for the
House Committee on Ways and Means. The United States considers this document to be an unofficia
compilation which has not been officially approved by that committee and may not reflect the views
of its members. As areault, it should be given less weight than a compilation made for the use of the
Committee on the Judiciary of the US House of Representatives, which is the committee also
responsible for the revision and codification of the statutes of the United States under Rule 10 of the
Rules of the US House of Representatives. This compilation confirms that the 1916 Act is an
anti-trust statute. We consider these documents to be informative regarding the opinions of the
authorities of the United States as to the classification of the 1916 Act as an anti-trust or as an
anti-dumping statute. However, as such, the codification of the 1916 Act or its incluson in a
compilation for a committee of the US Congress cannot, in our view, affect our determination of the
compatibility of the 1916 Act with the WTO provisions.***

6.64  With regard to the 1995 Antitrust Enforcement Guidelinesfor International Operations of the
US Department of Justice and the US Federal Trade Commission referred to by Japan, we note their
role as "antitrust guidance to business engaged in international operations’. We therefore consider
that they are indicative of the position of a particular department of the executive branch of the
US government. Moreover, to the extent that these guidelines do not substantiate the reasons why the
1916 Act should be considered as a trade statute and, in fact, mention that "its subject-matter is
closaly related to the anti-trust rules regarding predation”, we consider that we should refer to them
only as a confirmation of other established evidence, if necessary.

462 The arguments of the parties on thisissue are reported in section I11:D.2.(c) above.

%93 See GATT Doc. L/2375/Add.1 of 19 March 1965.

464 See Panel Report on EC — Parts and Components, Op. Cit., para. 5.7. That panel addressed the
description or categorisation of a charge under domestic law and concluded that if the description or
categorisation of a charge under the domestic law of a contracting party were to provide the required
"connection with importation”, contracting parties could determine themselves which of these provisions would
apply to their charges. With such an interpretation the basic objective underlying Articles 11 and I11 could not be
achieved. We consider that the same reasoning applies with respect to the application of Article VI.
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6.65 Having clarified how we shal consder the materids before us in assessing the
WTO-compatibility of the 1916 Act, we now proceed to discuss the preliminary issue of the
applicability of Articles I11:4 of the GATT 1994, and of Article VI of the GATT 1994 and the
Anti-Dumping Agreement.

3. Relationship between, on the one hand, Article IIl of the GATT 1994 and, on the other
hand, Article VI of the GATT 1994 and the Anti-Dumping Agreement

@ Issue before the Panel

6.66 Japan claims that the 1916 Act violates Article VI of the GATT 1994 and certain provisons
of the Anti-Dumping Agreement. It aso clams that the 1916 Act violates Article I11:4 of the
GATT 1994.°° The United States claims that the 1916 Act is not subject to the disciplines of
Article VI essentidly because it is not aimed at counteracting injurious dumping and because it does
not impose border measures in the form of anti-dumping duties.

6.67 Artide I11:4, first sentence, of the GATT 1994 provides in relevant parts as follows:

"The products of the territory of any contracting party imported into the territory of
another contracting party shall be accorded treatment no less favourable than that
accorded to like products of nationa origin in respect of laws, regulations and
requirements affecting their internal sale, offering for sale, purchase, transportation,
distribution or use."

6.68 Article VI providesin relevant parts as follows:

"1 The contracting parties recognize that dumping, by which products of one
country are introduced into the commerce of another country at less that the normal
value of the product, is to be condemned if it causes or threatens materia injury to an
established industry in the territory of a contracting party or materialy retards the
establishment of a domestic industry. [...]

2. In order to offset or prevent dumping, a contracting party may levy on any
dumped product an anti-dumping duty no greater in amount than the margin of
dumping in respect of such product. [...]"

6.69 The arguments of the parties raise the question whether the 1916 Act could, by its nature, fall

within the scope of Article VI only, of Article I11:4 only, or partly or wholly within the scope of both.

This question is prompted by the positions taken by the parties on this issue. According to Japan, a
measure found inconsistent with Article VI can aso violate Article 111:4 by regulating imported
products under a separate, less favourable regime than applicable to domestic products. For the
United States, a law falls within the scope of Article 111:4 when it can be characterised as an "internal”

law. Since the 1916 Act does not provide for border adjustment measures, such as the imposition of

duties on an imported product, it is an "internal” law subject to Article 111:4 of the GATT 1994.

6.70 It seems to us that Articles Il and VI are based on different premises. Article 11 (entitled
"National Treatment") operates on the basis of a comparison between the treatment granted to
domestic and imported products respectively, once the latter have been cleared through customs.
Thus, Article 111:4 applies to measures imposed by Members internally, irrespective of the objective
of the measures. In contrast, Article VI does not compare the treatment of domestic and mported

4% Japan also claims a violation of Article X1 of the GATT 1994. However, we find it appropriate to
address the relationship of Article X1 with Article VI and Article I11:4 once we have dealt with the relationship
between Article 111:4 and Article V1.
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products, since it applies only to imported goods. The basis for the applicability of Article VI to the
law of a Member does not seem to be the type of measures which is imposed by that Member, since
other reasons than dumping may lead to the imposition of duties, but the type of trade practice at the
origin of the measure.

6.71  ThePand thusis of the opinion that the nature of the 1916 Act might be such as to affect the
relevance of the claims made by Japan under Article I11:4 or Article V1. Irrespective of the question of
judicia economy, the Pandl considers that it has the "competence of its competence’, i.e. that it may
determine whether a given clam can be addressed, irrespective of the positions expressed by the
parties on the issue*® Japan, in its submissions to the Panel, addressed first its claims based on
Article V1. However, the Panel should not be obliged to address those claims if it were to find that
Article VI is not applicable because the qualification juridique made by Japan is not correct.®” On
the other hand, the Panel may not have to address Japan’s claims under Article 111:4 if it were to find
that the 1916 Act falls exclusively within the scope of Article VI.

6.72  Therefore, it would be relevant to consider whether Article 111:4 or Artide VI of GATT 1994
- or both — are applicable to the 1916 Act, irrespective of whether the 1916 Act is compatible with
those provisions or not.

(b) Approach to be followed by the Panel

6.73  Theissue whether the 1916 Act should be addressed under Article 111:4 only, Article VI only,
or both, is not obvious from the outset. In our opinion, reaching conclusions on this matter requires
that we address the substance of the case, since one of the issues before us is whether the 1916 Act
can be subject to the disciplines of Article VI and the Anti-Dumping Agreement. It is therefore
appropriate to address this question as part of the substantive issues of this case, but separately from
the actual WTO-compatibility of the 1916 Act. Based on our findings regarding the applicability of
Articles 111:4 and VI to the 1916 Act, we shall proceed to review the compatibility of that lawv with
either provision or both.

6.74 However, even though we do not reach yet any conclusion on the applicability of either
provison, we need to decide at this stage whether to begin our anaysis with Article VI or
Article I11:4.

6.75 It is a generd principle of international law recaled by the Appellate Body that, when
applying a body of norms to a given factual situation, one should consider that factua situation under
the norm which most specifically addresses it.**® As aresult, one way to reply to the question above is
to determine which article more specifically addresses the 1916 Act. We agree that this will require
us to touch upon the substance of the case, but we recall that this test is used here for purely

%8 This is different from exercising judicial economy, which is based on the necessity to address a
claim in light of findings made on another claim. It is also different from determining whether a claim is
properly before the Panel on the basis of the request for establishment of a panel. It is a question of knowing
whether the Panel can rule on two claims which, on the basis of afirst consideration of the facts and arguments
before it, might be mutually exclusive.

“87 For instance, if acomplainant were to claim aviolation of Article X1 of GATT 1994 in relation to a
small tariff increase, the panel called upon to address the issue may be entitled to reject the claim on the ground
that the measure at issue is not a quantitative restriction within the meaning of Article XI, without addressing
any further the claim and the related arguments.

468 See Appellate Body Report on European Communities — Regime for the Importation, Sale and
Distribution of Bananas adopted on 25 September 1997, WT/DS27/AB/R (hereinafter "European Communities
— Bananas'), para. 204, and PCIJ decision in the Serbian Loans case (1929), where the PCIJ stated that "the
special words, according to elementary principles of interpretation, control the general expression” (PCIJ, Series
A, No. 20/21, at p. 30). See also Gyorgy Haraszti, Some Fundamental Problems of the Law of Treaties (1973),
at p. 191.
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procedural reasons, that is to determine the order of our review. Such a prima facie anayss is, of
course, without prejudice to the final findings on the issue of the applicability of Articles I11:4 and VI,
to be reached after a more detailed review of the scope of each provision, as necessary.

6.76  We note that the parties agree that the 1916 Act deals with transnational price discrimination.
We dso note that dumping is a form of transnational price discrimination. However, the
United States argues that other requirements under the 1916 Act, such as the fact that it does not lead
to the imposition of border measures, make that law fall outside the scope of Article VI and into the
redm of Article 111:4. We recall that Article 111:4 states that imported products:

"shall be accorded treatment no less favourable than that accorded to like products of
national origin in respect of laws, regulations and requirements affecting their interna
sale, offering for sale, purchase, transportation, distribution or use."

Itisnot a priori impossible to determine that damages, fines or imprisonment, which are imposed on
persons, may accord less favourable treatment to imported products with respect to their interna sale,
offering for sale, purchase, transportation, distribution or use. This was done by previous panels.*®’
However, a preliminary examination of the scope of application of Article 111:4 (i.e. internal sale,
offering for sale, purchase, transportation, distribution or use) would tend to show that the terms of
Article 111:4 are less specific than those of Article VI when it comes to the notion of transnational
price discrimination. Indeed, the 1916 Act refers to internal sales, but such sales relate o imported
products and the application of the 1916 Act is based on an internationa price difference, like
Article VI. We adso consider that the main object of the 1916 Act is to counteract a certain form of
price discrimination, and that the sanctions imposed are, in that respect, the instruments of that object,
not the object itsalf.

6.77  In application of the principle recaled by the Appellate Body in European Communities —
Bananas and by the Permanent Court of International Justice in the Serbian Loans case'”® there
seems to be reasons to reach the preliminary conclusion that we should review the applicability of
Article VI to the 1916 Act firgt, as that article apparently applies to the facts at issue more
specificaly. This preliminary conclusion is based on our understanding of the arguments of the parties

and on a preliminary review of the terms of Articles|l1:4 and V1.

6.78  Our preliminary conclusion does not address the question whether the 1916 Act could fall
within the scope of both provisions. Should we determine that the 1916 Act actualy falls within the
scope of Artice VI, we would continue with Japan’s claims of violation of Article VI and the
Anti-Dumping Agreement, as necessary to enable the DSB to make sufficiently precise
recommendations and rulings. Once this part of our terms of reference has been addressed, we shall
also decide whether pursuing our review with an analysis of the applicability of Article I11:4 would be
necessary to enable the DSB to make sufficiently precise recommendations and rulings so as to alow
for prompt compliance "in order to ensure effective resolution of disputes to the benefit of all

489 Seg, e.g., Panel Report on United States — Section 337 of the Tariff Act of 1930, adopted on
7 November 1989, BISD 36/345, para. 5.10. See also Panel Report on Italian Discrimination Against Imported
Agricultural Machinery, adopted on 23 October 1958, BISD 7S/60, which mentioned at para. 12 that:

"The selection of the word "affecting” [in Article I11:4] would imply, in the opinion of the
Panel, that the drafters of the Article intended to cover in paragraph 4 not only the laws and
regulations which directly governed the conditions of sale or purchase but also any laws or
regulations which might adversely modify the conditions of competition between the domestic
and imported products on the internal market."

470 See footnote 464 above.
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Members.""* If we do not find that the 1916 Act fals within the scope of Article VI of the
GATT 1994, we will proceed to consider the applicability of Article 111:4 to the 1916 Act and, if
applicable, the compatibility of the 1916 Act with that provision.

6.79  Consequently, we proceed with a review of the applicability of Article VI to the 1916 Act.
However, before doing that, we need to address the question of the relationship between Article VI
and the Anti-Dumping Agreement. Indeed, Japan makes claims based concurrently on Article VI and
the Anti-Dumping Agreement. The United States argues that the jurisdiction of the Pandl under the
Anti-Dumping Agreement is limited to situations where specific measures have been adopted; the
Panel cannot review the conformity of alaw as such under the Anti-Dumping Agreement. Moreover,
the United States argues that the Panel cannot entertain claims tased on Article VI independently
from the Anti-Dumping Agreement. In other words, the United States argues that the Panel has no
jurisdiction to review Japan's claims under either Article VI of the GATT 1994 or the Anti-Dumping
Agreement.

4, Relationship between Article VI of the GATT 1994 and the Anti-Dumping Agreement
@ I ssues before the Panel
6.80 We note that Japan, in its request for establishment of a panel, states that the 1916 Act

"is neither consistent with nor justified by the following relevant provisions.

[...]

2 Articde VI of GATT 1994 and the Anti-Dumping Agreement, and in
particular:

- Article VI:2 of GATT 1994 and Article 18:1 of the Anti-Dumping
Agreement which permit imposition of ant-dumping duties as the
only possible remedies for dumping;

- Articles 1, 2, 3, 4, 5, 9 and 11 of the Anti-Dumping Agreement
which stipulates necessary requirements for an anti-dumping duty to
be applied only under the circumstances provided for in Article VI of
GATT 1994.""

6.81 In its first submission, Japan has concurrently invoked the violation of Article VI of the
GATT 1994 and of Articles 1, 2, 3,4, 5, 9, 11 and 18.1 of the Anti-Dumping Agreement.

6.82 The United States has argued that, as demonstrated by the Appellate Body in Guatemala —
Cement, the only matter that may be chalenged under the Anti-Dumping Agreement are the three
types of anti-dumping measures set forth in the Anti-Dumping Agreement (i.e. a definitive
anti-dumping duty, acceptance of a price undertaking, or a provisiona measure). Similarly, in light of
the reasoning of the panel in Brazl — Measures Affecting Dessicated Coconut, which was affirmed by
the Appdlate Body, the Pand has no jurisdiction to decide a claim under Article VI because that
article is not independently applicable to a dispute to which the Anti-Dumping Agreement is not
applicable.

471 See Appellate Body Report on Australia — Measures Affecting Importation of Salmon, adopted on
6 November 1998, WT/DS18/AB/R, para. 223.
472 WT/DS162/3.
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6.83 In our opinion, the fact that Japan has clamed a violation of Article VI in relation to a
violation of certain provisions of the Anti-Dumping Agreement would seem to imply that the Panel is
expected to make findings under both Article VI of the GATT 1994 and the Anti-Dumping
Agreement. In that context, the arguments of the parties require the Panel to address the following
issues:

() what is the actual scope of the "jurisdiction” of the Panel under the Anti-Dumping Agreement
and to what extent does that scope influence the Pandl's "jurisdiction” under Article VI? And

(i) what is the relationship between Article VI of the GATT 1994 and the Anti-Dumping
Agreement in terms of the respective application of those provisions and of the findings to be made
(including judicial economy)?

We will address these questions successively.

(b) Juridiction of the Pand under Article VI of the GATT 1994 and the Anti-Dumping
Agreement

6.84 Wefirst consider the provisions of the Anti-Dumping Agreement relating to consultation and
dispute settlement. Paragraphs 1 to 4 of Article 17 provide as follows:

"17.1 Except as otherwise provided herein, the Dispute Settlement Understanding is
gpplicable to consultations and the settlement of disputes under this Agreement.

17.2 Each Member shall afford sympathetic consideration to, and shal afford
adequate opportunity for consultation regarding, representations made by another
Member with respect to any matter affecting the operation of this Agreement.

17.3 If any Member considers that any benefit accruing to it, directly or indirectly,
under this Agreement is being nullified or impaired, or that the achievement of any
objective is being impeded, by another Member or Members, it may, with a view to
reaching a mutualy satisfactory resolution of the matter, request in writing
consultations with the Member or Members in question. Each Member shall afford
sympathetic consideration to any request from another Member for consultation.

174 If the Member that requested consultations considers that the consultations
pursuant to paragraph 3 have failed to achieve a mutualy agreed solution, and if final
action has been taken by the administering authorities of the importing Member to
levy definitive anti-dumping duties or to accept price undertakings, it may refer the
matter to the Dispute Settlement Body ("DSB"). When a provisiona measure has a
significant impact and the Member that requested consultations considers that the
measure was taken contrary to the provisons of paragraph 1 of Article 7, that
Member may also refer such matter to the DSB."

6.85 Wefirg note that Article 17 of the Anti-Dumping Agreement does not replace the DSU as a
coherent system of dispute settlement for that Agreement*”®  In this respect, the Appellate Body in
Guatemala — Cement explained that "the rules and procedures of the DSU [...] apply to disPut&s
brought pursuant to the consultation and dispute settlement provisions contained in Article 17".*"

6.86 We dso note that nothing in the terms of either Article 17.2 or Article 17.3 limits the scope of
possible consultations under the Anti-Dumping Agreement. The Appellate Body in Guatemala —

473 Op. Cit., para. 67.
7% | bid., para. 64.



WT/DS162/R
Page 29

Cement explained that Article 17.3 was not listed in as a specia or additional provision in Appendix 2
of the DSU because "it provides lega basis for consultations to be requested by a complaining
member under the Anti-Dumping Agreement Indeed, it is the equivalent provison in the
Anti-Dumping Agreement to Articles XXII and XXIII of the GATT 1994, which serves as the basis
for consultation and dispute settlement under the GATT 1994 [and] under most of the other
agreements in Annex 1A of the Marrakesh Agreement Establishing the World Trade Organization”.
Thus, nothing in Articles 17.2 and 17.3 of the Anti-Dumping Agreement supports the view that
consultations are limited to circumstances where certain measures have been adopted by the Member
investigating dumping.

6.87 In our opinion, Article 17.4 dedls with a particular situation under the Anti-Dumping
Agreement, hence its status of a specia or additional provison under the DSU. As dtated by the
Appellate Body in Guatemala — Cement:

"We see the speciad or additional rules and procedures of a particular covered
agreement as fitting together with the generally applicable rules and procedures of the
DSU to form a comprehensive, integrated dispute settlement system for the WTO
Agreement. The specia or additional provisions listed in Appendix 2 of the DSU are
designed to dea with the particularities of dispute settlement relating to obligations
arisng under a specific covered agreement, while Article 1 of the DSU seeks to
establish an integrated and comprehensive dispute settlement system for al of the
covered agreements of the WTO Agreement as a whole. It is, therefore, only in the
specific circumstance where a provision of the DSU and a specia or additional
provision of another covered agreement are mutually inconsistent that the special or
additional provision may be read to prevail over the provision of the DSU.""

6.88  This paragraph illustrates the function of Article 17.4. Article 17.4 deals with the particular
question of challenging actions taken by anti-dumping authorities. However, there is nothing in that
provision expresdy limiting the scope of application of the DSU except in relation to the specific
issue of Members anti-dumping actions.

6.89  Our reading of Article 17.4 is not only confirmed by the immediate context of that provision,
i.e. Article 17.1, 17.2 and 17.3, but adso by other provisons of the Anti-Dumping Agreement.
Article 18.4 provides that:

"Each Member shall take al necessary steps, of a genera or particular character, to
ensure, no later than the date of entry into force of the WTO Agreement for it, the
conformity of its laws, regulations and administrative procedures with the provisions
of this Agreement as they may apply for the Member in question.”

We understand the term "to ensure, no later than the date of entry into force of the WTO Agreement"
in Article 184 of the Anti-Dumping Agreement as requiring the conformity of Members
anti-dumping laws as of the date of entry into force of the WTO Agreement for those Members.
Moreover, a Member's anti-dumping legidation must be compatible with the WTO Agreement
continuously, whether that legidation is applied or not. If dispute settlement could be initiated in
relation to some specific anti-dumping action only, i.e. if the conformity of a domestic anti-dumping
law could only be reviewed when that law is applied, the provisions of Article 18.4 would be deprived
of their meaning and useful effect. A Member could maintain a WTO-incompatible law in total
impunity as long as none of the measures referred to in Article 17.4 is adopted. Even if, on the
occasion of areview of a particular action, the law on which the action was based could be found to
be WTO-incompatible, the interpretation advocated by the United States would ill fail to give
meaning and lega effect to the terms of Article 18.4 and would be contrary to the principle of

473 |bid., para. 66.
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effectiveness’’® Moreover, Article 18.4 requires that all necessary steps, of a general or particular

nature, be taken by Members to ensure the conformity of their laws. These terms would be redundant
if the anti-dumping laws of Members only had to be WTO-consistent in specific instances of
application.

6.90 Ascould aready be noticed from the previous paragraphs, the interpretation of Article 17 of
the Anti-Dumping Agreement by the Appellate Body confirms our view. The argument of the
United States is essentially based on an interpretation of paragraph 79 of the Appellate Body Report
in Guatemala — Cement taken out of its context.*’” The facts at issue in the Guatemala — Cement case
were different from those before us. In that case, Mexico contested a specific investigation carried
out by Guatemala against imports of Portland cement from Mexico. If one reads the reasoning of the
Appellate Body in the factual context to which it pertains, it is not possible to draw the extensive
concluson suggested by the United States. The specific scope of the findings in that case is
confirmed by the Appellate Body itsdf in the paragraph following the one quoted by the
United States:

"80.  For al of these reasons, we conclude that the Panel erred in finding that
Mexico did not need to identify "specific measures at issue" in this dispute. We find
that in disputes under the Anti-Dumping Agreement relating to the initiation and
conduct of anti-dumping invedigations, a definitive anti-dumping duty, the
acceptance of a price undertaking or a provisional measure must be identified as part
of the matter referred to the DSB pursuant to the provisions of Article 17.4 of