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The International Council of Chemical Associations (ICCA) is an organization of leading trade associations representing almost 80% of chemical manufacturers worldwide. World chemical industry production exceeds US$1.7 trillion annually, and nearly one-third of this production is traded internationally.  
Introduction 

Obtaining better protection for intellectual property rights was a priority of the chemical industry in the Uruguay Round negotiations. The resulting TRIPs Agreement is therefore of paramount importance, and the progress it has brought with regard particularly to patents is significant and essential to the chemical industry.

ICCA strongly supports the TRIPs Agreement and its implementation by all WTO members.  A full and faithful implementation of the existing TRIPs Agreement is and must remain an overriding priority.

Therefore, in the context of a new comprehensive WTO round, ICCA emphasizes that any discussion of TRIPs must focus solely on strengthening its intellectual property protections.  Furthermore, the re-negotiation of the TRIPs Agreement must not be used as a trade off element.

Recommendations

If a new comprehensive round of multilateral trade negotiations, including TRIPs, is launched, ICCA believes that the following issues should be addressed to strengthen TRIPs and its protections:

· Amendment of TRIPs Article 6 to bring it in line with the underlying spirit of TRIPs patent protection, namely to accept the territorial effects of patents and to prohibit international exhaustion of rights.

· Strengthened enforcement of the TRIPs Agreement provisions, such as time limits regarding procedures.

· Under Article 27.3(b), mandatory, not optional, patentability of plants and animals. Recognition of the 1991 International Convention for the Protection of New Varieties of Plants (UPOV) as the sui generis system for the protection of plant varieties.

· Effective protection for at least 10 years worldwide for data filed in connection with regulatory approvals.

· Extension of patent terms in order to compensate for long procedures to obtain product regulatory approval.

· Establishment of the first-to-file principle as the worldwide standard for granting patents.

· Clarification of experimental use exceptions to infringement so that such commercial uses of patented inventions clearly constitute infringement. 

TRIPs and the Protection of Traditional Knowledge 

There have been some requests to weaken the TRIPs Agreement, alleging that the Convention on Biological Diversity (CBD) supersedes it, particularly with respect to the protection of traditional knowledge as recognized by Article 8j of the CBD.

ICCA believes that there is no disharmony between TRIPs and the CBD and supports the establishment of a system to address and protect traditional knowledge on a global basis.  Such a system must: define traditional knowledge; create inventories of such knowledge; clarify the relationship between the protection of traditional knowledge and current intellectual property right systems; and create a new, specific system for traditional knowledge.

ICCA believes that the World Intellectual Property Organizations (WIPO) should develop the legal instrument creating such a new right and that its principles should then be enshrined in the TRIPs Agreement.  However, TRIPs should not be reopened in advance of a WIPO instrument when uncertainties exist on the scope of protection of a new right for traditional knowledge.  Ultimately, a reopening should not be used to renegotiate TRIPs but merely to complement current TRIPs protections to reflect the new traditional knowledge right that would be created.

Developing Countries
Effective intellectual property protection is imperative for developing countries wishing to attract foreign direct investment, particularly for the transfer of technology, and to develop competitive local industries.   Developing economies need to participate in the development of intellectual property rules that protect investors’ rights as well as national sovereignty.

ICCA believes that increased technical and financial assistance should be provided to developing countries in the implementation of their TRIPs commitments. The question of extension of transitional periods for the TRIPs Agreement should be examined on a case-by-case basis and be subject to the provision of a clear work program with a precise timetable.

See also the ICCA position paper on “TRIPs and the Environment” (June 29, 1999), which addresses in particular the interaction between TRIPs and CBD.
For an electronic version of this and other ICCA positions on trade, please visit the ICCA web site at www.icca-chem.org
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