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Reform of the
Agreement on Implementation of

Article VI of the GATT 1994:
Recommendations from the Korean Businesses Community


Since the establishment of the World Trade Organization (WTO), the use of trade remedy laws to provide domestic protection against foreign imports has been a source of concern to members.  As the WTO approaches the launch of a new round of multilateral trade negotiations, the Korea International Trade Association (KITA), the organization representing the  Korean international trading community, offers its recommendations for improving the international rules on anti-dumping regulations, the most frequently used trade remedy.

In formulating these recommendations, KITA solicited input from its more than 70,000 member companies in order to establish a broad view of how the Agreement on Implementation of Article VI of the GATT 1994 (“Agreement”) could be strengthened.  We transmit below the results of that effort, in the form of twelve recommendations.

BACKGROUND

Although the Uruguay Round considerably improved the General Agreement on Tariffs and Trade (GATT) rules governing anti-dumping, in practice the current rules are still used to protect domestic industries from fair and legitimate competition.

Moreover, the increased use of anti-dumping procedures undermines the credibility of the rules-based world trading system.  Unless WTO members furnish consistent efforts to improve the Agreement, abuse and misuse of anti-dumping measures will continually surface, eroding the credibility and effectiveness of the WTO.

KITA believes that WTO Ministers should treat the revision of the Agreement as an important subject of discussion at the upcoming ministerial meeting, and place it on the agenda for the next multilateral trade negotiations.   WTO members must furnish concerted efforts to amend a number of problematic provisions in the Agreement through negotiation.

RECOMMENDATIONS

1.
Establish an obligation to prevent abuse and/or misuse of the Agreement.  (Article 1)

As a general principle, considering the chilling effect of anti-dumping measures on trade, WTO members should clearly acknowledge their obligation to establish and operate equitable and transparent domestic procedures in order to prevent the abuse and/or misuse of anti-dumping measures.

2. Restrain the use of “exceptional price comparison method.”

(Article 2.4.2)

Under the Agreement, the existence of a dumping margin is established from comparison of a weighted average normal value with a weighted average of prices of all comparable export transactions, or a comparison of normal values and export prices on a transaction-to-transaction basis.  On an exceptional basis, members may employ a comparison of weighted average normal values with prices of individual export transactions.  This “exceptional price comparison method” can be used only when there exists a pattern of export prices which differ significantly among different purchasers, regions, and time periods, and when accompanied by an explanation why such differences cannot be taken into account appropriately otherwise.
KITA believes that the exceptional price comparison method is subject to misuse, and recommends that the criteria for its use be strengthened.  KITA recommends that the Agreement impose stricter requirements on the use of this method, and  that investigative authorities be subjected to a higher standard of accountability and burden of proof when employing the exceptional price comparison method.

3. Strengthen the definition “domestic industry”


(Article 4.1)

The current agreement defines the term domestic industry as “… the domestic producers as a whole of the like products or to those of them whose collective output of the products constitutes a major proportion of the total domestic production of those products.”
Under this definition, a minority of a particular domestic industry could precipitate a disruptive investigation.  To remedy such a situation, KITA recommends that the definition be strengthened by specifying that that the “domestic industry” must encompass at least 50 percent of the total domestic production of like products.  Otherwise a request to initiate a dumping investigation should be inadmissible.

4.
Prohibit “chain complaints” for a certain period of time.

KITA recommends that the WTO institute a measure to prevent so-called “chain complaints,” which subject private firms to successive new complaints as soon as an investigation has cleared the firms of the same or similar charges in prior complaints.

KITA members have experienced such cases.  For example, in the steel stranded wire ropes and cables case, an investigation terminated on August 17, 1999 with no finding that  Korean exporters were dumping.  But Korean producers were again subjected to a complaint on March 23, 2000.  In the polyester staple fibers (PSF) case, an investigation which found no evidence of dumping by Korean exporters was completed on August 4, 1999, but Korean exporters were almost immediately subjected to new complaint on August 23, 1999.

Most chain complaints are lodged simply to damage exporters.  Chain complaints constitute a serious abuse and misuse of the Agreement, undermining the original purpose of the anti-dumping remedies.

In order to eliminate abuse, KITA recommends including a provision which stipulates that no new complaint can be lodged against the same or like products from a country for a certain period (for instance, one year) after an investigation terminates with no finding of dumping.

5. 
Upwardly adjust “de minimis” and “negligible import.”

 (Article 5.8)

Taking into account the potential for error inherent in the calculation of dumping margins, KITA recommends that the de minimis dumping margin be adjusted upward from the current 2 percent  to 5 percent.

Similarly, KITA recommends that the negligible import standard for individual countries and the collective amount be raised from the current 3 percent and 7 percent to 5 percent and 10 percent, respectively.

6. Strengthen the consideration of “public interest.” 
(Article 6.12)

Under the Agreement, industrial users and representative consumer organizations are to be afforded the opportunity to provide information which is relevant to an investigation of dumping, injury and causality.  KITA believes that the ability merely to furnish information to government authorities is insufficient.  KITA recommends that WTO members agree to strengthen consideration of the public interest, including the interests of relevant producers and consumers, before anti-dumping measures are imposed.

7. Make the “lesser duty rule” mandatory. 
(Article 9.1)

The Agreement recommends, but does not require, the imposition of a lower duty rate “… if such lesser duty would be adequate to remove the injury to the domestic industry.”   KITA proposes that this “lesser duty rule” be made mandatory.

8. Shorten the duration of anti-dumping measures. 
(Article 11.3)

KITA recommends that the period of imposition of definitive anti-dumping duties as specified in the referenced article be reduced from the current five years to three years.  In addition, KITA recommends that WTO members establish specific burden of proof standards for sunset reviews to avoid attempts to circumvent the intent of the Agreement’s review provisions.
9. Enhance the transparency of review procedures. 
(Article 11.2 and Article 13)

Since the Agreement establishes no explicit criteria for reviews, investigators have wide discretion.  WTO members have substantial systemic differences in their individual approach to reviews.
KITA recommends that WTO members establish clear investigative procedures and criteria for proof that must be applied in all reviews.  KITA believes that introducing more specific languages relating to the review mechanism into the Agreement will enhance transparency and equity, and broaden member consensus on review procedures.

10. Strengthen the functions of the WTO panel. 
(Article 17.6)

The functions of a WTO dispute panel on anti-dumping issue are confined to assessing the objectivity or appropriateness of fact verification by member investigative authorities.  KITA recommends that WTO members give such panels broader authority.

When a panel determines that anti-dumping measures have been unduly imposed, the Agreement should contain provisions for terminating anti-dumping measures, refunding the collected duties, and providing appropriate compensation within a reasonable period of time.

This would eliminate unfair circumstances which have arisen in the past.  For example, despite a panel ruling in the dynamic random access memory (DRAM) dispute between Korea and the United States, the United States amended only a portion of its anti-dumping law and maintained its anti-dumping measures for some time.  The United States did not withdraw its measures until Korea referred the matter to the original panel for implementation.

11. 
Introduce anti-circumvention regulations.

WTO members did not reach consensus on anti-circumvention regulations during the Uruguay Round negotiations, and deferred further consideration of the issue to the future.  However, the United States and the European Union have unilaterally implemented their own anti-circumvention regulations.  KITA recommends that WTO members establish unified anti-circumvention rules and procedures.

12. 
Anti-dumping and competition policy 
Finally, KITA recommends that current anti-dumping investigation procedures and measures be generally improved in order to reflect the importance of competition policy, and take into account domestic competition and domestic market structure.
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