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1.
The US Trade Representative and the European Commissioner for trade relations have made, on 10 October for the first and on 12 and 28 October for the second, apparently impressive reduction proposals of their domestic trade-distorting agricultural supports in order to unlock the Doha Round negotiations and to prompt developing countries to make parallel offers on the opening of their markets to the EU and US exports of services and non agricultural products. A preceding paper having analysed the European Commission proposals
, we turn here to the US positions.  
2.
Rob Portman has proposed to reduce by 60% the allowed US total AMS ("Aggregate Measurement of Support"), to halve the allowed de minimis and the blue box supports from 5% to 2.5% of the agricultural production value and the allowed total overall domestic trade distorting supports (OTDS) – which, according to paragraph 7 of the Framework Agreement for Establishing Modalities in Agriculture, encompasses the total AMS, the product-specific and non product specific de minimis supports, and the blue box – by 53% from the 1999-2001 base period. He said the US is expecting in return that the EU and Japan would reduce their allowed total AMS by 83% and that the EU would cut its OTDS by 75%. 
3.
In a first part we will show that, contrary to what Rob Portman has stated, his proposals are not "credible" even if they are "real and meaningful" since they are inconsistent with the Agreement on Agriculture (AoA), the Framework Agreement and the Farm Bill, and this even from the point of view of the US alone. The second part will show that their inconsistency with the truth is impressive since the US has cheated massively in its notifications to the WTO and with the compliance of the present Farm Bill with the WTO rules.

Rob Portman's proposals go much beyond the present Farm Bill provisions 

Preliminary definitions of the components of domestic trade distorting supports 

4.
The total AMS corresponds to the domestic trade distorting (or 'coupled', implied to the price or production level of the current year) supports, in other words to the 'amber box'. The total AMS is the sum of all product-specific AMSs and of the non product-specific AMS. Besides we have to distinguish between the allowed or bound total AMS and the applied or notified total AMS: the first has remained fixed at $19.103 billion since 2000 for the US whereas the second has been lowered to $14.413 billion in 2001, the last marketing year for which the US has notified its agricultural domestic supports to the WTO. The Agreement on agriculture (AoA) has obliged developed countries to reduce their allowed total AMS by 20% from 1995 to 2000. As the total AMS of the base period 1986-88 in relation to which the reductions of the bound total AMS was $23.879 billion, this explains that the allowed total AMS has fallen since 2000 at $19.103 billion. 

5.
One first remark on the $4.690 billion gap between the allowed and applied total AMS in 2001. It has actually decreased much relatively to the level observed in 1995 where it was of €17.665 billion since the applied total AMS was only of $6.214 billion against an allowed total AMS of $23.083 billion. What is surprising is that, in this first year of implementation of the AoA, the applied total AMS was already reduced by 74% in relation to the allowed total AMS of the base period because the AoA had foreseen 6 years to reduce the allowed total AMS by 20%!  

6.
This first US' swindle (the EU has done the same, although in a lower proportion) can be explained by the fact that, during the base period 1986-88, farmers' incomes were essentially based on deficiency payments, whereas the 1996 Farm Bill has eliminated target prices, deficiency payments and acreage reduction programs.  To compensate farmers for giving up deficiency payments, Congress created "production flexibility contract payments" (PFC) - also known as Agricultural Market Transition Act (AMTA) payments -, which were to be phased down to zero over the seven year life of the bill. If the deficiency payments were in the total AMS of the base period 1986-88, they have been notified in 1995 in the blue box (for $7 billion) as they had to comply with acreage reduction programs, and the PFC payments which have replaced them were put in the green box since they have been presented as decoupled from production.
The US proposals would imply a large reduction in the applied domestic supports 

7.
Let us review in details the proposals made by Rob Portman the 10 October in Zurich:

 
(1) To reduce the US total AMS by 60%, i.e. from $19.103 to $7.641 billion. He has asked the EU to reduce it by 83% since its allowed total AMS is above $25 billion. 

(2) To reduce by 50% the present caps to de minimis supports, i.e. to cap the product-specific de minimis supports at 2.5% of agricultural production value of the products without an AMS below that level; and the non product-specific de minimis supports at 2.5% of total agricultural production value, i.e. to $4.773 billion ($190.919 billion for the average agricultural production value of 1999-01, 2001 being the last year notified).
(3) To cap the blue box at the same 2.5% level, i.e. at $4.773 billion. 

(4) To reduce the overall trade-distorting supports (OTDS) by 53% for the US (and by 75% for the EU since its overall allowed AMS is above $60 billion).
(5) To cap the product-specific AMSs on their applied 1999-2001 levels.

These proposals need preliminary clarifications, beginning by the last. 

Capping the product-specific AMSs is the same as binding them

8.
Bullet 3 of paragraph 9 of the agricultural annex to the Framework Agreement of the 31 July 2004 states: "To prevent circumvention of the objective of the Agreement through transfers of unchanged domestic support between different support categories, product-specific AMSs will be capped at their respective average levels according to a methodology to be agreed".

9.
For most commentators, capping the product-specific AMSs was required to eliminate the too large flexibility given to developed Members, particularly the US, to increase much some applied product-specific AMSs even if they could reduce their total AMS. Indeed such flexibility has been harmful to other Members, through particularly marketing loans on soybean and cotton. 
10.
However the decision to cap the product-specific AMSs has unexpectedly opened the Pandora's box since this will have the practical effect of reducing the bound (allowed) total AMS at the level of the sum of the capped product-specific AMSs, as we will demonstrate.

a) Since, according to article 6 of the AoA, "The commitments are expressed in terms of Total Aggregate Measurement of Support and "Annual and Final Bound Commitment Levels"", there was no bound cap for each product-specific AMS and the capping of the "average levels" according to article 9 above refers to the applied, i.e. notified, product-specific AMSs. This is attested by a report of the Congressional Research Service: "Reductions do not have to be made equally across commodities or on a commodity by-commodity basis"
.
b) However, let us remind the definition of the AMS and total AMS in Article 1 of the AoA: ""Aggregate Measurement of Support" and "AMS" mean the annual level of support, expressed in monetary terms, provided for an agricultural product in favour of the  producers of the basic agricultural product or non-product-specific support provided in favour of agricultural producers in general, other than support provided under programmes that qualify as exempt from reduction under Annex 2 to this Agreement", and "Total Aggregate Measurement of Support" and "Total AMS" mean the sum of all domestic support provided in favour of agricultural producers, calculated as the sum of all aggregate measurements of support for basic agricultural products, all non-product-specific aggregate measurements of support and all equivalent measurements of support for agricultural products".

c) Therefore it is clear that total AMS means "the sum of all aggregate measurements of support for basic agricultural products" plus "all equivalent measurements of support for agricultural products" plus "all non-product-specific aggregate measurements of support". It is also clear that the product-specific AMSs in a broad sense encompass the "equivalent measurements of support", as stated by Annex IV, paragraphs 1 and 2: "Equivalent measurements of support shall be calculated in respect of all products where market price support as defined in Annex 3 exists but for which calculation of this component of the AMS is not practicable" (paragraph 1" and "The equivalent measurements of support provided for in paragraph 1 shall be calculated on a product-specific basis for all products" (paragraph 2). This is attested by the supporting tables DS:4 and DS:7 of Members' notifications on domestic supports.
d) Consequently, as long as the non-product specific AMS remains within the de minimis exemption level of 5% of the agricultural production value and is not incorporated in the total AMS – which has always been the case in particular for the US and EU –, the applied (or current) total AMS is the same as the sum of the applied product-specific AMSs.

e) Now, capping the product-specific AMSs is the same as binding them for the following reasons: 
(1)  Bullet 3 capping the product-specific AMSs is part of paragraph 9 under the heading "Final Bound Total AMS: A Tiered Formula", and is surrounded by bullets 1 and 4 which are also referring explicitly to the final bound AMS: "Final Bound Total AMS will be reduced substantially, using a tiered approach" (bullet 1) and "Substantial reductions in Final Bound Total AMS will result in reductions of some product-specific support" (bullet 4).
(2) The EU offer on 12 October on capping the product-specific AMSs ("Product-specific AMS caps: the basis for the calculation of the ceilings should be the whole implementation period") was written in a paragraph beginning by "Domestic support… We are prepared to consolidate this reform and bind it fully into these negotiations" – let us stress the redundancy of "consolidate" and "bind" – implies that the EU is clearly offering to bind product-specific AMSs at the level they were in an agreed previous period. 
(3) Since capping the product-specific AMSs at their current level in an agreed base period applies to all of them, then their sum will be capped as well and, "To prevent circumvention of the objective of the Agreement… To achieve reductions with a harmonizing effect" (paragraph 9), this capping of the product-specific AMSs and consequently of their sum will be bound and specified as such in Part IV of each Member's Schedule.  
(4) In other words capping the product-specific AMSs at their applied level of an agreed period will create a new bound "base total AMS" as long as the non-product specific AMS is nil as excluded from the total AMS because of de minimis exemption.
(5) As it is not possible to have two different bound total AMS, it is the new one, created, unexpectedly, by the Framework Agreement which should prevail, at least for its product-specific component (the non-specific component being nil). Or, in other words, the new bound total AMS should be defined as the sum of the capped product-specific AMSs plus the non-product specific AMS when it exists (i.e. when it is higher than the de minimis exemption level which has never occurred up to now). Neither in the base period 1986-88 nor in the implementation period 1995-2000 total AMS has included a non product-specific component.
11.
Let us look now at the fundamental issue of the base period on which the product-specific AMSs would be capped, i.e. bound. 
a) The US proposes to "establish product-specific AMS cap on 1999-2001 base". On the other hand the G-20 and the EU have proposed to cap them on the whole Uruguay Round implementation period (1995-2000). 
b) Of course using the base years 1999-2001 is clearly in the interests of the US, much more than 1995-01, since they correspond to the highest levels of applied product-specific AMSs (table in $ million): 
	1995
	1996
	1997
	1998
	1999
	2000
	2001
	1995/01
	1999/01

	6,213.9
	5,897.7
	6,238.4
	10,391.9
	16,862.3
	16,802.6
	14,413.1
	10,974.3
	16,026.0


Likewise it is in the interest of the EU to use the remotest years possible, and at least the whole implementation period of the Doha Round, since its product-specific AMSs have been decreasing (table in € billion):  

	95/96
	96/97
	97/98
	98/99
	99/00
	00/01
	01/02
	95/96-01/02
	99/00-01/02

	50.026
	51.009
	50.194
	46.683
	47.886
	43.654
	39.281
	46.962
	43.607


In US $, the decrease in EU AMSs has been much larger: from $64.4 billion to $35.2 billion.

c) However all these proposals contradict totally the Framework Agreement (paragraphs 7 to 9) which states that the reduction in the total AMS should start from the final bound total AMS, which was reached only at the end of 2000 in the US case and in June 2001 (end of the marketing year 2000-01) in the EU. It is therefore impossible to use a different base period for capping or binding the applied product-specific AMSs and the base period should begin at the earliest in January 2001 for the US and July 2001 for the EU. And, as the last marketing year notified is precisely 2001 for the US and 2001-02 for the EU, it is from that marketing year that the implementation period for the capping of product-specific AMSs should begin. 

d) Of course the idea of capping the product-specific AMSs came with the intent of using an average of years to levelling out the high variations from one year to the other, largely due to changes in world prices and the production levels. This could still be achieved if the EU and US would comply with the notification requirement, confirmed by the quoted Congressional Research report, that "In general, members with base and annual domestic support commitments should submit notifications on domestic support implementation no later than 120 days following the end of the marketing year".
e) This overdue of more than 3 years in the US and EU notifications to the WTO can only be explained by their interests to use the supports data prior to the last reforms of the CAP and Farm Bill:

(i) Since the US intends to notify its counter-cyclical payments in the new blue box, it avoids the dilemma of notifying them either in the green box – which would be impossible to justify – or in the amber box since it would be much more difficult to transfer them in the blue box afterwards. However there is a political limit to the date of notification, which has already been overstepped, and the US and EU will be obliged to notify their domestic supports for 2002 before the end of the Doha Round! 

(ii) Another reason for the US to delay its notification for 2002 is that the total AMS (i.e. its product-specific AMSs) has plummeted that year given that the rising domestic prices have reduced much the need of marketing loans and emergency payments. Indeed total direct payments have plunged from $20.727 billion in 2001 to $11.236 billion in 2002 with marketing loans falling from $6.172 billion to $1.657 and ad hoc and emergency payments from $8.508 to $1.616 billion.
(iii) The same reason explains why the EU is delaying its notifications for 2002-03 and does not want to include that year in the base period for capping the product-specific AMSs: their level has been reduced by 25% the 1st July 2002 with the elimination of the bovine meat AMS, and this reduction has continued with the CAP reform of June 2003. 

f) Indeed advocating, as the US and EU are doing, that the overdue is an insuperable technical constraint due to the minimum delay to collect all the necessary data is totally contradicted by the prompt transfer of the same data to OECD, few months after the end of the marketing year, so that OECD is able to publish its annual report on "Agricultural policies in OECD countries. Monitoring and evaluation". 

g) The question to know if the caps would be enforced from the start of the new implementation period (presumably 2008) or only at the end (presumably 2013) is also linked to the preceding issue. If the capping should be enforced only in 2013, then the base period to calculate the level of capping could and should be extended through at least the years 2002-2005, taking into account the average overdue of at least 3 years in the notifications.

h) Incidentally let us underline that the two other Southern partners of the EU and US in the G-4 – Brazil and India – are not better pupils since their last notification is for 1998 (notification made in 2000 for Brazil and 2002 for India)! Why then does this G-4 want so much to change the AoA rules if no Member can check their compliance with those rules? 

12.
Let us look now at the constraints of reducing by 53% the overall domestic trade-distorting support (OTDS), which, besides total AMS, includes the de minimis supports, since the US had not any blue box up to now. 

a) Let us repeat that it is not possible to choose a base period overlapping the preceding implementation period 1995-00 to reduce the total AMS since the allowed total AMS did not reach its Final bound level before December 2000. In other words the base period of the Doha Round to calculate the base total AMS can only begin with the marketing year 2001 or 2001-02. 

b) As underlined by Ivan Roberts, the calculus of the allowed de minimis linked to product-specific AMSs must, to avoid double counting, be based not on 5% of the production value of all products, as for the de miminis linked to the NPS AMS, but only on 5% of the gap between that value and the value of the products for which a de minimis exemption has not been and could not be notified since their product-specific AMS was higher than the 5% exemption level
. 
c) The possible reductions in the de minimis supports will also depend on the base period considered, knowing that here too the US is proposing 1999-01, even if, as just said, the Members should choose only a base period beginning at the end of the Uruguay Round implementation period, i.e. from the marketing year 2001 (or 2001-02). 

Possible reductions in US product-specific (PS) and non product-specific de minimis supports

	Agricultural production value ($ billion)
	1999
	2000
	2001
	Average 1999-01

	Production value of all products
	184.735
	189.520
	198.503
	190.919

	Production value of non de minimis products
	74.344
	71.908
	75.756
	70.947

	Production value of de minimis products 
	110.391
	117.612
	122.747
	116.917

	AoA product-specific de minimis (5%)
	3.717
	3.595
	3.789
	3.700

	US offer product-specific de minimis (2.5%) 
	1.859
	1.798
	1.895
	1.850


13.
What would be the constraints on the US proposals to cut by 53% the overall domestic trade-distorting support (OTDS), and its components – total AMS, product-specific (PS) de minimis (dm), non-product-specific (NPS) de minimis and blue box – according to the base period chosen, 1999-01 as proposed by the US or 2001 as required by the WTO rules? 

a) Base period 1999-01

Let us look first at the situation where the applied total AMS has now become the bound, thus allowed, total AMS from which to compute its 60% reduction. 

Constraints on allowed AMS, de minimis supports and OTDS from 1999-2001

	Billion of US$
	Applied in 

1999-01
	Allowed in 
1999-01
	Proposed % cut

in allowed level
	Allowed level:

% of production  
	Allowed

 proposal
	Decrease on
 applied 99/01 

	Total AMS
	15.916
	15.916
	60%
	
	6.366
	9.550

	PS dm
	106
	3700
	50% 
	2.5%
	1.850
	-1.744*

	NPS dm
	7.171
	9.546
	50%
	2.5%
	4.773
	2.398

	Blue box
	0
	No ceiling
	50%
	2.5%
	4.773
	-4.773*

	Total of 4 items
	23.193
	
	
	
	17.762
	5.431

	OTDS
	23.193
	29.162
	53%
	
	13.706
	9.487


* a negative decrease means an increase
As the US did not have a blue box in the base period, its allowed level was nil and consequently its allowed OTDS was limited to $29.162 billion. Cutting this level by 53% brings the allowed OTDS at $13.706 billion at the end of the new implementation period, i.e. at $9.487 billion below its applied level in 1999-2001. This implies an additional reduction of $4.056 billion in relation to the sum of the proposed reductions in the 4 components of the OTDS (line "total of 4 items"). This savage bleeding in agricultural supports would imply actual considerable cuts in real subsidies since the market price supports components of the product-specific AMSs (on dairy, sugar and peanuts) accounted for only $5.862 billion.
Let us see what would happen if there would be no capping, then no bounding, of the product-specific AMSs: 

Constraints on allowed AMS, de minimis supports and OTDS from 1999-01

	Billion of US$
	Applied in 
1999-01
	Allowed in 

1999-01
	Proposed % cut

in allowed level
	Allowed level:

% of production  
	Allowed

 Proposal
	Decrease /applied

	Total AMS
	15.916
	19.368
	60%
	
	7.747
	8.169

	PS dm
	106
	3.700
	50% 
	2.5%
	1.850
	-1.744*

	NPS dm
	7.171
	9.546
	50%
	2.5%
	4.773
	2.398

	Blue box
	0
	No ceiling
	50%
	2.5%
	4.773
	-4.773*

	Total of 4 items
	23.193
	
	
	
	19.143
	4.050

	OTDS
	23.193
	32.614
	53%
	
	15.329
	7.864


* a negative decrease means an increase
Even in that case, the allowed overall trade distorting support would be reduced by $7.864 billion in relation to the applied level in 1999-01 and would imply huge cuts in the agricultural subsidies, since the market price support components accounted for $5.826 billion. The gap between the reductions of the OTDS and of the sum of the 4 components would be about the same as in the preceding case, $3.814 billion. 

b) Base period 2001

Constraints on allowed AMS, de minimis supports and OTDS from 2001

	Billion of US$
	Applied in 
2001
	Allowed in 

2001
	Proposed % cut

in allowed level
	Allowed level:

% of production  
	Allowed

 proposal
	Decrease on
applied 2001 

	Total AMS
	14.413
	14.413
	60%
	
	5.765
	8.648

	PS dm
	226
	3.717
	50% 
	2.5%
	1.859
	-1.633*

	NPS dm
	6.828
	9.925
	50%
	2.5%
	4.963
	1865

	Blue box
	0
	0
	50%
	2.5%
	4.963
	-4.963*

	Total of 4 items
	21.467
	
	
	
	17.550
	3.917

	OTDS
	21.467
	28.055
	53%
	
	13.186
	8.281


* a negative decrease means an increase
With 2001 as the base period, the reduction is almost as drastic: $8.281 billion in the allowed overall domestic trade-distorting support at the end of the implementation period in relation to the applied level in 2001. This implies an additional reduction of $3.917 billion in relation to the sum of the proposed reductions in the 4 components of the OTDS (line "total of 4 items"). This slash in agricultural supports would still imply significant cuts in real subsidies since the market price supports components of the product-specific AMSs (on dairy, sugar and peanuts) accounted for only $5.826 billion.

Constraints on allowed AMS, de minimis supports and OTDS from 2001

	Billion of US$
	Applied in 
2001
	Allowed in 

2001
	Proposed % cut

in allowed level
	Allowed level:

% of production  
	Allowed

 proposal
	Decrease on
applied 2001 

	Total AMS
	14.413
	19.103
	60%
	
	7.641
	6.772

	PS dm
	226
	3.717
	50% 
	2.5%
	1.859
	-1.633

	NPS dm
	6.828
	9.925
	50%
	2.5%
	4.963
	1865

	Blue box
	0
	0
	50%
	2.5%
	4.963
	-4.963

	Total of 4 items
	21.467
	
	
	
	19.426
	2.041

	OTDS
	21.467
	32.745
	53%
	
	15.390
	6.077


If there were no capping, then no bounding, of the product-specific AMSs, the allowed OTDS would still be reduced by $6.077 billion, $4.036 billion more than the reduction in the sum of its 4 components. The cut in actual subsidies could be less affected if priority were given to slashing the market price support AMSs on dairy, sugar and peanuts (market support for peanuts has already been reduced since the 2002 Farm Bill which made them eligible to marketing loans). 
14.  
 These dramatic results confirm the confession of Rob Portman on 12 October 2005: "The Secretary of Agriculture said yesterday that he cannot operate the programs at that amount. Why? Because the marketing loan program which is the great bulk of that as you know, does not fit within the $7.6 billion left over in amber, so it forces us to reform our farm programs". 
They confirm also the anxiety and reluctance of most US farmers to agree with the US proposals, which would require huge cuts in trade-distorting subsidies, particularly in the marketing loans, so that Rob Portman was obliged to add on 4 November: "The U.S. will not be able to agree to a deal that does not 'make sense' for U.S. farmers and ranchers". 
Why then this double language if not to force developing countries to make irreversible reductions in the protection of their services and non agricultural products? 
15.
Already, because of its huge Budget deficit, the US has begun to cut in the agricultural budget and the Senate has approved on 19 October 2005 an "Agricultural Reconciliation Act" which would "reduce payments to agricultural producers by 2.5 percent, impose a 1.2 percent penalty on sugar non recourse loan forfeitures, eliminate the upland cotton Step 2 payments, extend Milk Income Loss Contract payments through 2007, and reduce advance direct payments by 10 percent in 2006 and 21 percent in 2007", for an overall saving of $196 million in fiscal year 2006, $3.014 billion over the 2006-2010 period, and $4.364 billion over the 2006-2015 period.

16.
However making these cheese paring economies are very far from facing the actual mess in which the USTR and USDA have put the Farm Bill and the US farmers already, not to speak of the rest of the world: this mess is much more profound that they think, once taken into account the US massive cheatings in the notifications of its domestic supports to the WTO and the non compliance of the Farm Bill in relation to the WTO rules. 

All the preceding calculations presume that we ignore the US massive cheatings 

17. "I think that if we continue to have these multiple boxes, an amber box, the so-called blue box, which is on the table, a non-commodity-specific amber box, then the production distorting support, like loan rates, can go into the $19.1 billion capped box. And then the crop insurance, or whole farm insurance or whatever, could fall into the non-commodity-specific box for which there is room. There is room there now. The problem with that box right now is that is where all of the counter-cyclical payments go. And the theoretical maximum of counter-cyclical payments is almost $8 billion. And that box is capped at about $10 billion. So if we could do something with counter-cyclical payments and make some room in that box

for crop insurance subsidies, then I think you could accommodate this expanded insurance. You are juggling about eight balls in the air here when you are trying to do deal with domestic support and what you are going to do with the WTO boxes.  I am encouraged that there ought to be something we can do in this area, and I am enthusiastic"
.

Unfortunately Keith Collins' enthusiasm will be put off. 

The counter-cyclical payments cannot be put in the new blue box

18.
Contrary to the US demand to put its counter-cyclical payments (CCP) in the new blue box created by the Framework Agreement, it is legally impossible to place them there for many reasons: 1) the CCP are replacing the market-loss payments (MLPs) notified in the amber box; 2) like the MLPs they are totally linked to the price level; 3) they are paid partially in advance; 4) they contradict the basic requirement of article 1 of Annex 2 of the AoA; 5) US federal institutions consider they should be in the amber box; 6) the WTO has ruled that CCPs are coupled subsidies; 7) capping the product-specific AMSs will reduce the flexibility to grow the same products ('grains') eligible to marketing loans (or loan deficiency payments, LDPs); 8) furthermore the CCPs should be put in the product-specific AMSs, not in the non product-specific AMS; 9) experts' recommendations to rely more on CCPs than on LDPs in the future is another sleight of hands to escape the WTO constraints.

19.
The CCPs have been created to institutionalize and perpetuate the 'market loss payments' (MLPs) granted from 1998 to 2001 and which have always been notified in the non product-specific AMS, for an average amount of $5.190 billion from 1999 to 2001, since they are linked to the reduction in the price level. Therefore this amount is already larger that the blue box cap that the US has proposed. 
Even if the actual CCPs granted have been lower since 2003 than the preceding MLPs – $203 million in 2002 (to which must be added however $2.476 billion in MLP, including for dairy), $2.301 billion in 2003, $1.122 billion in 2004 –, $6 billion are expected for 2005 and the allowed program can reach $7.6 billion, as attested by Rob Portman in a press conference in Geneva the 12 October 2005: "The program that we would consider blue box program, which would be our countercyclical program, can not fit within that number, although current spending is about $5 billion, and the blue box number is about $5 billion, the countercyclical program is authorized at $7.6 billion. And years when prices are low, there is more spent there. And in years when prices are high, there is less spent there, because it is based on prices". The best confession that they are trade-distorting! Inside US trade of 4 November confirms: "The U.S. proposal would force the U.S. to reduce spending on trade-distorting farm payments such as marketing loans and counter-cyclical payments, which would be subject to lower limits under WTO rules than are authorized under the current farm bill". 
20.
Like the MLPs, the CCPs are fully linked to the price level. Even if farmers "are given almost complete flexibility in deciding which crops to plant. Participating producers are permitted to plant all cropland acreage on the farm to any crop, except for some limitations on planting fruits and vegetables"
, and if CCPs are based on base acres and base yields, they remain fully coupled to the price level. Indeed the payment amount is equal to the product of the payment rate (the gap between the target price and the direct payment rate plus the higher of commodity price or loan rate), the payment acres (85 percent of base acres), and the payment yield. 

Furthermore "The Secretary may provide a partial payment up to 40 percent of the projected counter-cyclical payment to producers upon completion of the first 6 months of the marketing year for that crop", even if, at the end of the crop year the producer must repay the amount by which the partial payment exceeds the counter-cyclical payment to be made.
21.  This coupling of CCPs to the price level contradicts the fundamental requirement of the AoA Article 1 of Annex 2, which, incidentally, is not limited to the green box: "Domestic support policies for which exemption from the reduction commitments is claimed… shall not have the effect of providing price support to producers". 

22.
For most US federal institutions themselves, CCPs should be put in the amber box. The simple definition of CCPs has shown clearly that its specific objective is to provide a price support to farmers. And the USDA adds that "CCPs support and stabilize farm income when commodity prices are less than target prices". 
a) The Congressional Budget Office has recently acknowledged that "Although not yet officially classified, countercyclical payments will probably be classified as amber-box support – the category of domestic support that has the most distorting effects on trade and therefore is subject to reduction commitments under the Agreement on Agriculture – because they are not decoupled from current market prices. They replaced market-loss payments, which were classified as amber-box support in 2001"
.

b) The USDA stresses that farmers expectations generated by CCPs show their coupled nature: "The basis for the distribution of CCP benefits may affect producers' expectations of how future benefits will be disbursed. Payments that are linked to past production may lead to expectations that benefits in the future will be linked to then-past, but now-current, production. Such expectations can thereby affect current production decisions. For example, farmers may not fully use planting flexibility to move from historically planted and supported crops if they expect future farm programs to permit an updating of their base acreage, which forms the foundation for payments. Instead, farmers would have incentives to build a planting history for program crops, thereby constraining their response to market prices. Similarly, use of non land inputs that affect current yields may be influenced if farmers expect that future farm legislation will permit an updating of payment yields". 
c) Precisely, farmers have had the choice to "Update base acres to reflect the 4-year average of acres planted, plus those "prevented from planting" due to weather conditions, during the 1998-2001 crop years", but also to update the yields. If a recent study the USDA has shown that "Program signup results indicate that a majority of farmland owners elected not to update program base acres to 1998-2001 plantings", nevertheless "in general, farmland owners replaced low-payment base acres with high payment acres whenever possible. They kept or expanded base acres with high payments, such as rice, cotton, and corn, and reduced bases acres for commodities with relatively low payments, such as wheat, sorghum, and barley. Base acres for oats, the commodity with the lowest per acre payments, were reduced the most"
.


. 

d) The USDA adds that the risk-reducing effect of CCPs shows their coupled nature: "Since CCPs are based on current market prices, producers may view the payments as a risk-reducing income hedge. For either case, updating acreage bases or updating payment yields, economic efficiency in production is reduced because producers would not be fully responding to signals from the marketplace, but instead would be responding to market signals augmented by expected benefits of future programs and future program changes".
e) For Robert L. Thompson, "In the WTO negotiations, the United States also advocated that the prices farmers use in making production decisions should be linked to world market prices so that farmers everywhere adjust their planting decisions with changing world market price signals. The counter-cyclical payments created in the 2002 Farm Bill violate this principle. They reduce American farmers’ responsiveness to declining prices, but not to increasing prices, amplifying their trade distorting impact"
.
23. 
The WTO Appellate Body has ruled on 3 March 2005, in the cotton case, that CCPs are coupled subsidies and that they have depressed the world cotton price.

24.
Since the grains eligible to CCPs are the same as those eligible to other product specific AMSs subsidies (namely LDPs), capping product specific AMSs will reduce the flexibility to grow other products. 
a) For Hart and Babcock , "Marketing loan benefits… are paid on current production, accrue when prices fall below the prescribed loan rates, and are limited only by the size of the crop and the price level. CCPs are paid on a historical base production, accrue when prices are between prescribed target prices and loan rates, and are limited by these government-set prices and the historical base. Thus, the federal government has set up two programs to cover the same problem and has structured the rules for these programs to minimize the likelihood of both programs paying for the same price drop… Both programs are viewed as trade distorting"
.
b) David Blanford adds: "As we have seen with the AMS itself in recent years, fixing maximum values for support can create an entitlement mentality, which pressures policymakers to provide the full amount of their "entitlement" of the specified level of support. This was the experience with the 2002 US Farm Bill in the United States. The use of caps, therefore, may actually impede the process of policy reform. For example, there might be little incentive for US dairy or sugar producers to give up their capped AMS entitlement in the WTO even if less-distorting policies were on offer as part of a new Farm Bill. In fact, it could be argued that since the cap would be linked to actual levels of support, those countries that had refrained from providing support and consequently had a low product-specific AMS would be penalized, while countries with high product-specific AMS would be rewarded. To some extent, AMS caps build in an entitlement on the basis of previous “bad behaviour"
.

25.
Above all, CCPs should be notified in the product specific AMSs, not in the non product specific AMS, like the US did wrongly for MLA payments on the ground they were not tied to the current production of any specific product but granted in the same proportion as PFC payments. In fact and furthermore in law the MLA payments and the CCPs are product specific and should have been notified in the PS AMS, for the other following reasons: 

a) Even though CCPs are not linked to the current production so that farmers can grow which crop they want, they are computed on a product-specific basis. All the parameters to compute them are product-specific: the payment rate (gap between the target price and the direct payment rate plus the higher of commodity price or loan rate), the payment acres (85 percent of base acres), and the payment yield.  

b) According to article 1 of the AoA, "Aggregate Measurement of Support" and "AMS" mean the annual level of support…provided for an agricultural product in favour of the producers of the basic agricultural product or non-product-specific support provided in favour of agricultural producers in general" whereas the French version writes "du soutien autre que par produit accordé en faveur des producteurs agricoles en général". The French definition – which is as legally binding as the English and Spanish versions – is more restrictive because "soutien autre que par produit" means more explicitly that the subsidy is not given to a product or group of products, whatever they are, but "in favour of agricultural producers in general". Indeed the CCPs are granted only to farmers having grown in the base period a limited number of "grains": wheat, corn, grain sorghum, barley, oats, rice, soybean, other oilseeds, upland cotton.

c) The US false interpretation rests on a mix-up between product specificity and decoupling. To put MLPs and CCPs in the non product specific AMS because they are not tied to current production of any specific product is an argument of decoupling. If decoupling is the appropriate concept to classify subsidies in the green box and not in the amber box, it is of no use to tell if they should be placed in the product specific AMSs or non product specific AMS. MLA payments were rightly put in the amber box because they were granted to compensate farmers for the slump in agricultural prices. But decoupling is of no use to know in which part of the AMS MLA payments should have been put. 
d) Like PFC payments, MLA payments and CCPs are specific because they are linked to soils growing a restricted number of grains and which type of grains would be grown each year could change only to a narrow extent, given climatic and rotational constraints. As Daniel de la Torre Ugarte puts it, in the middle West, "if farmers do not grow soybean and corn, they will grow corn and soybean!"
.   
e) MLA payments and CCPs are specific because the increased current production of each specific crop has reduced its specific price, which explains the necessity of these payments.

26. 
The recommendations made by experts that the US should rely more on CCPs than on LDPs is another sleight of hands to escape the WTO constraints. Thus, given that the high cuts proposed by Rob Portman in the overall domestic trade-distorting support (OTDS) would imply a profound adjustment in the Farm Bill, it seems that his proposals have been inspired by the conclusion of Hart and Babcock: "The federal government could maintain an agricultural price support structure through greater reliance on CCPs and less on LDPs at a lower cost than it is currently paying. The reduction in cost often comes in situations in which the current array of price support programs is overcompensating producers for price shortfalls. This shift would also likely find greater acceptance under the WTO agriculture guidelines than does the current structure. For an administration that is looking to rein in deficit spending while at the same time negotiating new WTO guidelines, moving to lower loan rates could be an answer". 

The US cheatings on crop insurance subsidies

27. 
Two types of cheatings have been made on insurance subsidies: on the amount notified and on the section of the AMS to notify them: they should have been notified in the product-specific AMSs and not in the non product-specific AMS.

28.
Crop insurance subsidies have been highly and systematically under-notified, by around half the actual amount. The explanation given of the notified amounts is the following: "The contracted-for insurance premiums are subsidized.  The value of the subsidy is reflected in the net value of the indemnities paid to producers for losses less the amount of the producer-paid premium". In doing so, the USTR has simply notified one of the four components of the public expenses on crop insurance, as explained by many governmental sources themselves:   

a) According to the Congress Research Service, "There are four sources of federal costs for the crop insurance program. USDA absorbs a large percentage of the program losses (the difference between premiums collected and indemnities paid out), subsidizes a portion of the premium paid by participating producers, compensates the reinsured companies for a portion of their operating and administrative expenses, and pays the salaries and expenses of the RMA"
. On these four sources, the USDA notifies only one, "a portion of the premium paid by participating producers"! 

b) For the US Office of the President, "for the crop insurance program, private insurance companies sell and service crop insurance policies, and the Federal Government reimburses the private companies for the administrative expenses and reinsures them for excess insurance losses. Excessive profits of private companies are also possible in this case"
.
c) According to the Risk Management Agency (RMA), "In 1990, the total delivery cost of the program to the government (insurer expense reimbursement, producer premium subsidy, agency operating budget and ARPA product development expense) was $554 million compared to $2,516 million in 2002, which reflects the dramatic growth of the program and to a lesser extent, inflation"
. On the total of $2,516 million, $1,743.7 were in premium subsidy, $655.9 in expenses reimbursement, $74.2 in Agency operating budget and $42.2 in ARPA (Agricultural Risk Protection Act) product development. 
d) For the USDA, "In the 1999 reinsurance year (starting July 1, 1999), for example, the crop insurance system cost taxpayers approximately $2.2 billion, with private insurance companies that deliver policies receiving about one-third of the total. In contrast, much uncertainty surrounds ad hoc emergency disaster assistance"
.

e) According to Ann Veneman, the former US Secretary of Agriculture: "Based on the most recent data, the program provided about $37 billion in protection on about 78 percent of the Nation's insurable acres in 2001. This protection cost taxpayers about $2.8 billion. Producers paid about $1.2 billion in premiums and received about $3.1 billion in indemnity payments"
.

f) For Keith Collins, Chairperson of the Board of Directors of the Federal Crop Insurance Corporation: "You know we were spending a billion dollars a year on crop insurance, $500 million in some years, $1.2, $1.3 billion in other years. I think… we are heading toward crop insurance being $3 billion to $4 billion a year".

g) The following table summarizes the conservative estimates of the under-notifications which, of course, do not take into account the emergency disaster payments which have correctly been put in the green box and are not run, within the USDA, by the Risk Management Agency but by the Farm Service Agency.
Under notifications on US agricultural insurance subsidies

	$ million
	1995
	1996
	1997
	1998
	1999
	2000
	2001

	Budgetary outlays
	1,566.522
	1,492.804
	991.261
	1,675.581
	2,432.192
	2,587.639
	2,958.074

	Associated fees
	653.864 
	856.749
	872.106
	928.615
	918.098
	1,191.869
	1,187.702

	Notified NPS AMS
	912.658
	636.055
	119.155
	746.966
	1,514.094
	1,395.770
	1,770.372

	Total subsidies *
	1,439.518 
	1,621.010
	1,095.931
	1,373.695
	1,977.000
	2,453.000
	3,204.000

	Premium subsidies *
	774.114
	978.499
	945.024
	940.157
	1,213.000
	1,574.000
	2,200.000

	Sub. To ins.companies*
	373.094
	490.385
	450.253
	426.895
	700.000
	802.000
	933.000

	Administrative costs*
	104.591
	64.165
	73.669
	81.682
	64.000
	77.000
	71.000

	Sub notification**
	526.860
	984.955
	976.776
	626.729
	462.906
	1,057.230
	1,433.628 


* For the notifications from 1995 to 1998: CRS brief for Congress, Federal Crop Insurance: Issues in the 106th Congress, August 16, 2000. ** The actual subsidies for 1999 are published in "FY 2001 Budget Summary USDA" (http://www.usda.gov/agency/obpa/Budget-Summary/2001/text.htm#rma), those of 2000 in "FY 2002 Budget Summary USDA" (http://www.usda.gov/agency/obpa/Budget-Summary/2002/2002budsum.htm) and those of 2001 in "FY 2003 Budget Summary USDA" (http://www.usda.gov/agency/obpa/Budget-Summary/2003/2003budsum.htm#fsa) 

29.
The US has tried to convince the cotton panel that its crop insurance policies are not product-specific: "These crop insurance payments are not specific within the meaning of Article 2 of the Subsidies Agreement because they are available with respect to all agricultural products for which policies are offered by private companies"
. To the question "Is a subsidy in respect of upland cotton, but not other products, specific?", the US replied: "The United States assumes that this would require that the subsidy be limited to certain entities or the upland cotton industry and so would be specific. This fact pattern, however, does not apply to the U.S. insurance premium subsidies since the premium subsidy is a single subsidy program available with respect to all products (while policies issued by private parties are in certain instances available in respect of certain identified products)… There is no specific crop insurance program or policies for cotton authorized under the Agricultural Risk Protection Act of 2000. Within this crop insurance program, there are different plans of insurance that offer different types of coverage, such as production plans of insurance or revenue plans of insurance".

30.
However, even if most insurance contracts fit in few basic plans of crop insurance available for a large variety of crops – among which the Actual Production History (APH) yield insurance, the Group Risk Plan (GRP) using county yields as the basis for determining insurance, the Crop Revenue Coverage (CRC) providing protection against gross revenue (i.e. price times yield), the Group Risk Income Protection (GRIP) which is a revenue insurance plan that uses county yields instead of farm yields – the evidence of the specificity of crop insurances is unquestionable:

a) According to the Risk Management Agency: "RMA provides policies for more than 100 crops. (This number would be much higher if every insurance plan available for the crops insured in every county were counted.) RMA is also currently conducting studies to determine the feasibility of insuring many other crops and is conducting pilot programs for some new crop policies in selected states and counties. Federal crop insurance policies typically consist of the Common Crop Insurance Policy, the specific crop provisions, and the policy endorsements and special provisions"
.

b) Although there is a "Common crop insurance policy", this does not mean at all that "There is no specific crop insurance program or policies for cotton" as the US has pretended in the cotton panel. To the contrary the "Common crop insurance policy" defines a crop insurance policy as follows: "The agreement between you and us to insure an agricultural commodity and consisting of the accepted application, these Basic Provisions, the Crop Provisions, the Special Provisions, other applicable endorsements or options, the actuarial documents for the insured agricultural commodity, the Catastrophic Risk Protection Endorsement, if applicable, and the applicable regulations published in 7 CFR chapter IV. Insurance for each agricultural commodity in each county will constitute a separate policy" (underlined by us)
. And it defines the "Special Provisions" as "The part of the policy that contains specific provisions of insurance for each insured crop that may vary by geographic area". 

c) Furthermore the policies of the same farmer for his different crops are independent even if the farmer did not pay the premium of one of them: "if crop A, with a termination date of October 31, 2003, and crop B, with a termination date of March 15, 2004, are insured and you do not pay the premium for crop A by the termination date, you are ineligible for crop insurance as of October 31, 2003, and crop A’s policy is terminated as of that date. Crop B’s policy does not terminate until March 15, 2004, and an indemnity for the 2003 crop year may still be owed". 
d) Therefore, since each insurance policy is crop-specific, area-specific and farmer-specific, the subsidy to that crop insurance is clearly specific itself. 

e) The allegation that crop insurance subsidies are not specific is contradicted by paragraph b of Article 2 of the Subsidies Agreement: "Where the granting authority, or the legislation pursuant to which the granting authority operates, establishes objective criteria or conditions2 governing the eligibility for, and the amount of, a subsidy, specificity shall not exist, provided that the eligibility is automatic and that such criteria and conditions are strictly adhered to. The criteria or conditions must be clearly spelled out in law, regulation, or other official document, so as to be capable of verification". 

f) For Westcott and Young, of USDA: "Crop insurance subsidies are calculated as a percentage of the total premium, and premiums vary across crops and farms to reflect different risks of loss associated with each crop and each insurable acre. As a result, the premium subsidy is higher for coverage of production of riskier crops and for production on riskier land… ERS recently conducted a preliminary assessment of the impact of Federal crop insurance subsidies on crop production. To estimate changes in production attributable

to crop insurance subsidies, regional, crop-specific, premium subsidies were added to expected net returns and incorporated into a regional supply response model"
.

g) Another reason of the specificity of crop insurance subsidies is that they interfere with other specific subsidies going to the same specific products (loan deficiency payments) or based on the same products (when they are decoupled from current production such as the fixed direct payments and counter-cyclical payments). 

h) A last reason is that farmers choose their specific crop insurance policies by trading-off costs and benefits of different policies, which interferes also with the choice of their crop-mix: "The most obvious way that crop insurance can affect net expected returns of a crop is through premium subsidies… Because subsidies are calculated as a percentage of the premium, crops with higher premiums receive a higher subsidy, calculated on a dollar-per-acre basis… Crop insurance also has a risk reduction effect in addition to any subsidy effect… Cross-commodity price effects appear important too, as the net benefits of crop insurance appear to be much higher for some crops than others, causing an acreage shift from one crop to another… Competing crops also receive crop insurance subsidies, with accompanying acreage response and price effects. Wheat traditionally competes with grain sorghum and cotton in the Southern Plains, and with barley in the Northern Plains. In recent years corn and soybean production have expanded into traditional wheat producing areas… to the extent that insurance premiums reflect the relative risk of producing alternative crops in different regions, the premium subsidies partially capture incentives to switch to riskier enterprises due to the availability of subsidized insurance"
.

The US cheatings on subsidies to farm loans

31.
The $48.806 million in farm credit subsidies notified for 2000 and 2001 have been justified as follows: "Various credit-related programs for agriculture are funded by State governments to: supplement Federal programs, promote the "family farm," assist during economic downturns, and promote new enterprises and technological innovations.  The data come from results of a mail survey by the U.S. Department of Agriculture, Economic Research Service, reported by G. B. Wallace and others in "State Credit Subsidy Programs for Agriculture," Agricultural Income and Finance Situation and Outlook Report, pp. 10‑14 (December 1990). Amount for fiscal years 1995-2000 are the latest available estimates, based on a survey for fiscal year 1994".

32.
The actual amount of farm credit subsidies is 11 to 12.5 times higher, since the notification has completely ignored the federal programs.

a) The simplest data to identify are given by the annex for the US to the annual OECD report on "Agricultural Policies in OECD: Monitoring and Evaluation". However the renewal of the same figure from 1997 to 2001 lets one sceptical about the rigour with which they have been computed: the subsidy has stabilized at $610 million from 1997 to 2001, after decreasing from $719 million in 1995 to 713 million in 1996. At least this figure confirms the huge under-notification to the WTO and the US (and EU) lies that their large overdue notifications are due to insuperable technical constraints (see paragraph 11.f above).

b) A second way to check the truth is to make an in-depth investigation at various levels of the US Budget Administration.

Actual subsidies on agricultural loans controlled by the USDA Federal Services Agency

	In million $
	Analytical perspectives
	USDA Budget

	
	2000
	2001
	2000
	2001

	Direct loans of the ACIF*
	45
	142
	48
	80

	          "         on Farm storage 
	2
	2
	-
	-

	Guaranteed loans of ACIF
	90
	102
	90
	56

	Subsidies without write-offs
	137
	246
	138
	136

	Direct loan write-offs
	249
	178
	
	86

	Guaranteed loans defaults
	124
	116
	
	

	Total defaults
	373
	294
	373
	294

	Total subsidies
	510
	540
	511
	430


ACIF: Agricultural Credit Insurance Fund   * Emergency disaster loans have been excluded from the figures.

Sources: Office of Management and Budget of the Presidency, Analytical Perspectives for Fiscal Year 2002 and  Fiscal Year 2003, tables 8-4, 8-5 and 8-7 for FY 2002 and tables 9-4, 9-5 and 9-7 for FY 2003.  

USDA, Fiscal Year 2002 Budget Summary and Fiscal Year 2003 Budget Summary.

33.
As explained by the Analytical perspectives for Fiscal Year 2003, "Farm Service Agency (FSA) assists low-income family farmers in starting and maintaining viable farming operations. Emphasis is placed upon aiding beginning and socially disadvantaged farmers. FSA offers operating loans and ownership loans, both of which may be either direct or guaranteed loans. Operating loans provide credit to farmers and ranchers for annual production expenses and purchases of livestock, machinery, and equipment. Farm ownership loans assist producers in acquiring their farming or ranching operations. As a condition of eligibility for direct loans, borrowers must have been denied private credit at reasonable rates and terms, or they must be beginning or socially disadvantaged farmers. Loans are provided at Treasury rates or 5 percent. As FSA is the ‘‘lender of last resort,’’ high defaults and delinquencies are inherent in the direct loan program; over $15 billion in direct farm loans have been written off since 1990. FSA guaranteed farm loans are made to more creditworthy borrowers who have access to private credit markets. Because the private loan originators must retain 10 percent of the risk, they exercise care in examining borrower repayment ability. As a result, guaranteed farm loans have not experienced losses as high as those on direct loans"
.

34.
There is a clear unwillingness to notify correctly these subsidies since the Analytical Perspectives and their annexes give all the details of the subsidy component of the loans. For example the $164 million subsidies on direct loans in 2001 through the Agricultural Credit Insurance Fund are derived from a subsidy rate of 15.36% applied to a loan level of $1.068 billion. And the $102 million subsidies on guaranteed loans were paid with a subsidy rate of 4.41% applied to $2.314 billion. 
A second source – the USDA Budget on actual expenses – specifies the different loans and allows to remove the emergency disaster loans which can be put in the green box, for $23 million in 2000 and $22 million in 2003. However the main differences between the two sources is that the USDA does not take into account the loan defaults on the reimbursement of former loans, which are the main component of the subsidies for the Analytical Perspectives. This could be explained by the fact that these defaults may not be imputed to the USDA Budget but to the general Budget. However they cannot be omitted altogether since, although the amounts seem high compared to the subsidies on annual loans, the rates of default net of recoveries represent small percentages of the outstanding loans: 5.17% for the farm ownership direct loans, 9.08% for the farm operating direct loans, 1.45% for the farm ownership guaranteed loans and 2.08-2.22% for the farm operating guaranteed loans. 

35.
Another objection which could be made to take these subsidies into account in the amber box is that, as quoted, "emphasis is placed upon aiding beginning and socially disadvantaged farmers". This claim is difficult to admit since, according to the Analytical Perspectives, "In 2001, Farm Service Agency provided loans and loan guarantees to over 29,000 family farmers totalling $3.2 billion", implying an average loan of $110,345. 
36.
But the main legal reason is that, pursuant to AoA Article 6.2, input subsidies are non exempt subsidies for developed countries: "investment subsidies which are generally available to agriculture in developing country Members and agricultural input subsidies generally available to low-income or resource poor producers in developing country Members shall be exempt from domestic support reduction commitments that would otherwise be applicable to such measures". Clearly even if a significant part of subsidies on US farm loans goes to US "low-income or resource poor producers", the U.S. is not a developing country!
The US cheatings on irrigation subsidies

37.
The paragraph 2, point (vii), of AoA Annex 2 identifies among the general services subsidies of the green box exempted from reduction: "water supply facilities, dams and drainage schemes… In all cases the expenditure shall be directed to the provision or construction of capital works only, and shall exclude the subsidized provision of on-farm facilities other than for the reticulation of generally-available public utilities. It shall not include subsidies to inputs or operating costs, or preferential user charges".

38.
The US has notified to the WTO €315.7 million in irrigation subsidies for 1999 and 2000 and $300 million for 2001 "calculated by the Bureau of Reclamation (BOR) based on a “debt financing method.” A long-term interest rate is applied to the outstanding unpaid balance of capital investment by the Government in irrigation facilities to obtain the subsidy. Irrigators repay the principal but not the interest on the project debt. Estimates do not exist for each year, so the 1997 estimate was also assumed for 1998, and the 1999 estimate was assumed for 2000". 

39.
Actually the notified figures of $315.7 and $300 million are ridiculously low in relation to the actual amount of subsidies. Indeed water subsidies have been a permanent nightmare of the US authorities and the US General Accounting Office has devoted about ten reports on the issue. 

40.
Irrigation subsidies can be evaluated according to five ways: 1) the gap between the cost to the government and the price charged to irrigating farmers; 2) the gap between the water rates charged to irrigators and to other customers for the same untreated water; 3) the price at which irrigators can resell their water to other customers; 4) the "debt financing method" advocated in the US notification to the WTO; 5) besides the under priced water, irrigators are receiving other subsidies, particularly on irrigating equipments, not to speak of tax rebates on agricultural fuel, quite significant for pumping water.


41.
The first way to compute irrigation subsidies is by evaluating the gap between the cost of irrigated water to the government and the price charged to irrigating farmers. 

a) US irrigators have only to repay a small part of the principal after at least 50 years and have been exempted of paying interests on the principal. According to a US General Accounting Office (GAO) report of 1996 on the Bureau of Reclamation policy, "The federal government has spent $21.8 billion to construct 133 water projects in the western United States that provide water for various purposes, including irrigation… As of September 30, 1994, irrigators had been allocated $7.1 billion of the $16.9 billion federal investment in water projects considered reimbursable. However, as a result of adjustments made after analyzing the irrigators’ ability to pay and relief granted through specific legislation, that amount was reduced to $3.4 billion – or 47 percent of the irrigators’ allocated share of the construction costs… In addition, irrigators generally have 40 years or more to repay their share of these costs, often after a period of up to 10 years in which the irrigators receive water to develop their land but are not required to begin payments… For example…the irrigation component of the Tualatin project [Oregon] represented $31.5 million… However, because of interest-free financing and a 64-year repayment period, which began in 1976, the federal subsidy provided to the irrigators amounted to $30.6 million, or 97 percent of the construction costs allocated to irrigators"
. 

b) A previous GAO report of 1983 explained that "The Water Supply Act of 1958… precludes Federal water agencies from fully recovering the Treasury's borrowing costs to finance water projects because it (1) establishes interest rates that are lower than the Treasury's actual borrowing rates and (2) requires the agencies to use the interest rate in effect when construction starts for computing interest costs during the 50 or 60 year repayment period, rather than the actual rates in effect when the money is spent. Also, although not required by the act, the agencies use simple interest based on existing agency policy to compute interest during construction rather than more appropriate compound interest"
. Indeed, in November 1980 the Commissioner of Reclamation required the Bureau to compute interest during construction for all future projects, for repayment and accounting purposes, on a compound basis.
 

c) The GAO explains the right way to compute the irrigation subsidy: "To compute the interest subsidies, we determined the difference between the actual payments required by the water user repayment contracts and the payments necessary to fully amortize the construction costs with interest. The difference represents the subsidy, or the interest amounts not reimbursed to the U.S. Treasury. Since the interest foregone today is worth more than interest foregone 50 or 60 years from now, we discounted all future dollars to their present worth… To calculate the subsidy, we first computed the interest foregone during construction on a compound basis, using the Treasury's borrowing rates in effect during each year of construction… To compute the interest foregone during the repayment period, we combined the interest costs accrued during construction with the construction costs. We multiplied this figure by the proportion of project costs allocated to irrigation. We then compared the actual payments as required by the repayment contract with the payments that would be required to fully amortize the estimated construction costs with interest. The difference between each non interest payment and payment with interest is the actual interest subsidy for each payment"
.
d) On the $7.102 billion in principal repayment owed by all 133 projects to the Bureau of Reclamation, as of 30 September 1994 only $945 million had been paid, knowing that the largest irrigation works were built in the 50s and 60s. Let us assume that the principal to reimburse in 50 years was a conservative $6 billion and let us use a conservative 4.5% interest rate
. The irrigators should have paid an annuity of $303.61 million during 50 years to reimburse the principal and interest, which means they would have paid a total of $15 billion, of which $9 billion in interests. However, since they did not pay the annuities, the unpaid interests have been added to the principal and, on a compound basis, they would have to pay the last year $54.20 billion, of which $48.20 billion in interests! And, since most irrigation contracts are already 50 years old, it is this amount of subsidies which is already due.  

e) The Central Valley Project (CVP) is the largest US water project covering 3/4 of the irrigated land in California and 1/6 of US irrigated land. On $1,124 million in construction costs allocated to irrigators, as of 30 September 1998, they had only repaid $63 million (5.6%) since the beginning of the construction in 1939 and total repayment, after the renewing of water contracts in 2005 is due for… 2030! In 1985 already "Irrigation water users pay an average of $6.15 per acre foot; the cost to the Federal Government is $72.99, resulting in a 91 percent subsidy"
. That means that the water rates do not even cover the operation and maintenance costs of water facilities since "the rates were established under the assumption that operation and maintenance costs would remain stable over time". 

The highly skewed distribution of water prevents any fundamental change in irrigators' "ability to pay": in 2002, 10% of farmers got 67% of the water, for an average subsidy of $349,000 at market rates for replacement water, 27 farms received subsidies of $1 million or more compared to a median subsidy of $7,076 and one farm got more water than 70 water user districts, for a subsidy of $4.2 million at market rates
. The Reclamation Reform Act of 1982 increased the acreage limit from 160 owned acres to 960 acres of owned or leased land that a farmer could irrigate with subsidized water. In fact this limit has been circumvented through artificial distribution of the land property or leasing among relatives. 
f) Another GAO's report of 1994 underlined that "Charging farmers the costs to fully repay all capital costs with interest would decrease profits by a total of 34 and 6.9 percent for the San Joaquin and Sacramento farms, respectively.  Both farms would remain profitable under all simulated rate increases… Economic studies GAO reviewed indicate that reduced profits will be expressed in decreased land values and therefore decreased land rental costs.  Decreased rental costs will partially offset increased water costs… If irrigators paid full-cost rates for water, which include both the capital costs owed and the interest on them, the present value of the amount repaid would be $800 million more than would have been repaid between now and 2030 without interest under the existing rate schedule"
.

The report shows also that "Our farm budgets revealed that the cost of CVP water is a small portion of total production costs. On the basis of the cost-of-service rate, the cost of CVP water would range from 1 to 6.6 percent of the total production costs for the five selected commodities (cotton, rice, wheat, garlic, tomatoes). The majority of farm production costs are for all other production factors, including land rent, and preharvest and harvest costs such as fertilizer, electricity, labor, and machinery… Profits for farmers growing crops such as wheat, rice, or cotton, which have a relatively low value per acre, will be influenced more by increases in water costs because water represents a larger portion of the crop's value".

g) The Bureau of Reclamation is only the main federal body having financed irrigation: many other entities – US Corps of engineers, USDA (EQIP, Rural Utilities Service), States (e.g. California, which has financed most of the State Water Project) and local governments – are also involved. A report of the Congressional Budget Office of 1983 listed already "about 25 federal agencies are associated with as many types of water projects, each conducting business under different conventions for sharing project costs with the states and localities"
.
h) The California State Water Project (SWP)’s, the largest State water project in the US with a capital cost of $5.3 billion through 2002, began to deliver water in 1962 and delivers water in 2002 to 23 million residents and irrigates 755,000 acres of farmland. SWP applies the same preferential treatment for irrigators as the CVP. Whereas the average cost of untreated water is $147 per acre-foot of water for municipal and industrial users, the Kern water agency receives 42% of the water at an average rate of $45. And the two water districts controlled by the nation’s largest agribusinesses, Tulare Lake Basin and Dudley Ridge, pay a little under $30 an acre-foot
. The water contracts were signed from 1963 to 1967 with a duration of 75 years (through 2035).
42. 
A second way of approaching water subsidies is to compare the water rate paid by farmers to the rate paid by other customers for the same untreated water. 

a) Canadian lawyers, acting on behalf of the Dairy Farmers of Canada, have come in 2003 to this staggering conclusion: "Although the value of the subsidy provided to agricultural producers in the form of water sold at below market rates has not been notified to the WTO by the USA, this Report reviews water rates charged by irrigation districts in California. Based on the value of the below-market water provided to agricultural producers relative to the costs charged to non-agricultural users, the value of the irrigation subsidy provided to U.S. producers through the 130 projects is well in excess of USD $10 billion per year and may well be in the range of USD $25 to $30 billion per year"
. However their argumentation could have been more argumented.

b) More precise is the 16-month investigation of the Environmental Working Group (EWG)'s, endorsed by a group of experts: "At a time when California water is scarce and expensive, taxpayers guarantee Central Valley farms an abundant and cheap supply through a subsidy worth up to $416 million a year"
. It shows that the 6800 irrigated farms of the Central Valley Project (CVP) paid on average in 2002 $17.14 per acre-foot of water, ten times less than the replacement cost of the same untreated water ($170.42) and "less than 2 percent what Los Angeles residents pay for drinking water". 

Water subsidies for the entire Central Valley Project in California in 2002
	Amount of CVP water purchased in 2002 (acre-feet)
	2,722,574

	Amount paid to the Bureau of Reclamation
	$47,700,570

	Subsidy calculated at Federal "full cost" rate
	$59,682,672

	Subsidy calculated at State Environmental Water Account rate
	$304,818,312

	Subsidy calculated at Replacement Water Rate
	$416,280,491


EWG calculated that, depending on how the market value of the water is defined, CVP farmers are receiving between $60 million and $416 million in water subsidies each year. The first figure represents the subsidy if the water is priced at the Bureau of Reclamation's so-called "full cost rate," which is much below the actual full cost of delivering water to farmers. The higher figure comes from comparing the average price for CVP water to the cost of replacement water supplies from proposed dams and reservoirs on the San Joaquin River estimated by the Bureau of Reclamation, the real cost being twice as much. The intermediate figure of $305 million reflects the gap between the average CVP rate and the price paid for CVP water by the Environmental Water Account to restore fish and wildlife habitat in the Bay-Delta area.

c) These gaps between farmers' and replacement' rates are close to those between the farmers' rates and the rate charged to municipal and industrial customers for the same untreated ground or stored water in some other water districts of California outside the CVP: respectively $20 and $200 in the Santa Clara Valley Water District for Fiscal Year 2004-2005 and $47.6 and $189 in the Antelope Valley East Kern Water Agency.

However the disparity in the rates is very large: some irrigation districts in California and Nevada sell water above $150 per acre-foot. On the other hand the Central Utah Project delivers water to Utah farmers at $8 per acre-foot. Its farmers in turn produce crops that yield $30 per acre-foot, yet the water costs taxpayers about $300 per acre-foot.
d) However, if CVP consumes 28% of the total acre-feet of irrigated water in California,  CVP rates are among the lowest in California. Nevertheless the Farm and Ranch Irrigation Survey (FRIS) for 2003
 shows that the average cost per acre-foot of off-farm water supply ($29.56) was 61.6% higher in California than the national level ($18.29), so that the cost of off-farm irrigated water in California ($360 million) represented 62.3% of the national total ($579 million) since the volume of irrigated water from off-farm sources used in California (12,189,829 acre-feet) represented 38.5% of the national total (31,638,466 acre-feet). However the FRIS shows also that the average rate per acre-foot of water for CVP farmers in 2002 ($17.14) was very close to the US average rate of water from off-farm sources ($18.29). 

e) Applying the same subsidy rate of $170 per acre-foot to the 31,638,466 acre-feet irrigated in the US from off-farm sources would give an annual subsidy of $5.379 billion. And applying the same subsidy rate to all 86.894 million acre-feet of irrigated water in the US, including from on-farm sources, would get to total subsidies of $14.772 billion! Even if we halve the subsidy per acre-foot, to $85, to take into account the likely higher irrigation subsidy per acre-foot in California than at the average national level and the lower cost of on-farm irrigated water, we still would have $7.360 billion. We are very far indeed from the $300 million notified to the WTO. On the other hand, this amount would already represent 77.1% of the US non-product specific AMS for 2001.

43. 
A third way, close to the former, to compute the subsidy would be to use the water rights market in which irrigating farmers are selling part of their rights at a much higher price that they are paying to their water districts. This way has been promoted by public authorities and researchers as an efficient means to reduce the irrigated water to face the increasing municipal, industrial and environmental needs and to induce farmers to adopt more environmental friendly agricultural practices.  
For Erin Schiller, "In San Diego an acre-foot costs the average household 100 times that of the average San Diego farmer. Artificially low prices for water provide farmers with little incentive to conserve… Agricultural water rights rely on a "use-it-or-lose-it" basis, meaning that if a farmer does not use all the water he is allocated, he will lose his right to that water… Responding to drought in the late 1980s, the state offered farmers $125 per acre-foot for water, which it in turn sold to municipalities. Not surprisingly, farmers eagerly sold more than 500,000 acre-feet once selling water had become profitable. Even during a drought, abundant water could be found once the right incentives were in place…Shifting just 10 percent of the water currently used for agriculture to municipal use would more than meet California’s urban water needs for the next twenty years"
.
44.
The fourth way to compute the irrigation subsidies is the one that the US pretends to have used for its notification to the WTO: "the debt financing method" (paragraph 38). With the difference that its figures are far below the truth.

a) From 1962 to 2001, the debt service in bonds sold by the California State Water Project – of which irrigation facilities are only a small part however – have reached $11.468 billion, of which $4.815 billion in principal and $6.652 billion in interests at an average (not weighted) annual rate of 4.61%
. The bonds issued have largely serve to reimburse previous bonds since the bonds maturity does not exceed at most 30 years whereas the water contracts last 75 years. On the total expenses of $14.247 billion registered from 1952 to 2002, $6.337 billion were for project operations maintenance and power costs and $6.823 billion for debt service ($1.653 billion of principal and $5.171 billion of interests). For 2003 alone payments on bonds were of $95.9 million for the principal and $154.7 million for the interests. 
b) Apart from its Federal budget appropriations and the collection of water rates, the Bureau of Reclamation and the large projects like the CVP and individual water districts have also been and are still issuing a large array of bonds to finance their water operations. Unfortunately we have not been able to find rapidly the details of this debt management.

By the way, if it might be justified to finance through public debt heavy irrigation infrastructures generating profitable private investments, they should reimburse the initial public involvement in the long run, at least in developed countries, since public funds have a large opportunity cost, given other social needs, particularly in the US. This permanent public "debt financing method" of the irrigation costs is in line with the headlong flight of the US economy in an unsustainable growing indebtedness vis-à-vis the rest of the world, which brings in an increasing share of the world savings much more needed by the poorest countries.  

45.
Irrigation subsidies are finally also available on irrigation equipment, mainly through the Environmental Quality Incentives Program (EQIP), supposedly promoting environment friendly practices, at a subsidy rate of 36% from 1997 to 2001, within an envelope of $66 million per year and with an average subsidy of $14.12 per acre on 4.5 million acres which can go up to 90% of the cost. This envelope has been multiplied by 5 from 2002 to 2007. 

46.
Other subsidies highly significant in irrigation projects are the tax rebates on agricultural fuel used in pumps, tractors and other automotive equipments (see also paragraph 52). 

47.
Finally all the irrigation subsidies can be imputed to the various irrigated crops, so that they should be notified in the product-specific AMSs, from which we can also derive their export subsidy component when exported. The five main grains – corn, wheat, soybean, rice and cotton – represented 48.2% of irrigated land (25,440,295 acres) in 2003. Let us focus on cotton and rice, more important for developing countries.

48.
Cotton: 4,080,054 acres of US irrigated cotton were harvested in 2003 with an average yield of 996 lb of lint per acre or 1116 kg per hectare (against an average 711 lb per acre, or 797 kg per hectare, for the whole cotton, most of which not irrigated, in 1997). 
In California 757,008 acres were harvested in 2003 with an average yield of 1,332 lb of lint per acre (1493 kg per hectare). Cotton production in California requires at least 2.5 acre-feet of irrigation water per acre. Taking a conservative minimal subsidy of €85 per acre-foot (paragraph 42.e), the subsidy per acre was $212.50 ($525.09 per hectare) and the subsidy per lb was 15.95 cents ($35.17 per ton). For 417,375 tons of cotton exported by California in 2003 for $676.436 million (i.e. at $1621.7 per ton), the total export irrigation subsidy amounts to $14.68 million, i.e. 2.2% of the export value. 
For the whole country, allowing for a conservative irrigation subsidy per ton 50% lower than in California – i.e. a quarter of the estimate of the Environmental Working Group for the Central Valley Project –, the export subsidy related to irrigation (i.e. not taking into account the major part of cotton which is not irrigated) on the 2.688 million tons of exported cotton in 2003 has reached $47.3 million. This represents 43.8% of the export value of cotton by Burkina Faso the same year. 
Irrigation subsidies have not yet been considered in the various reports made on the impact of US subsidies on cotton, particularly in the simulation made by Daniel Sumner who has concentrated on the "six subsidy programs… (1) the marketing loan, (2) the production flexibility contract payments and direct payments; (3) the market loss assistance payments and the counter-cyclical payments; (4) the crop insurance subsidies; (5) the Step-2 payments to buyers of U.S. cotton; and (6) the export credit guarantee subsidies"
.

49.
Rice: 2,994,757 acres were irrigated in the US in 2003, with an average yield of 69 cwt per acre. 
An acre of rice requires at least 7 acre-feet of water in California, where 595,932 acres were harvested in 2003 with an average yield of 78 cwt per acre, i.e. a production of 2.361 million tons. California has exported 18,395,000 cwt of rice in 2003, i.e. 934,466 tons (for $217.144 million, at $232.4 per ton), i.e. 24.7% of the US 3.785 million tons of rice exports (for $1031.1 million, at $272.45 per ton). If we took the same irrigation subsidy of €85 per acre-foot of irrigated water in California, 4,171,524 acre-feet were required for the whole production, i.e. €354.580 million in irrigation subsidies and $140.340 million for the exported Californian rice, i.e. an incredible $150.18 per ton, 64.62% of the export price! 

However an important caveat to this analysis is that many farmers growing rice in California are located in the Sacramento Valley where they have been enjoying free water rights from the Sacramento River for a long time, before the CVP was built and now they receive this water through CVP facilities, but the water is not considered CVP water and not charged. For example, the Glenn-Colusa water district receives about 720,000 acre-feet of river-rights water and 105,000 acre-feet of CVP water. Any changes in the Bureau of Reclamation rates would not affect the cost of owned river-rights water. However this fact questions the legitimacy of perpetuating such private rights conducive to high external costs not only in the rest of the world but already in California where there is, and will be even more in the future, an increasing scarcity of water for other needs than irrigation. 
Let us add that California's exports of rice have been 5% higher than Senegal imports in 2003 (890,044 tons) and that the corresponding export subsidy has represented 64.6% of the import value of rice in Senegal. 
On the other hand 51% of California rice (476,778 tons) was exported to Japan, which is forced by WTO to import about 700,000 tons as a tariff-rate quota, before re-exporting it as food aid, mostly to Sub-Saharan Africa! When it is not directly the US which sends it as food aid through US NGOs, in both cases disrupting totally the profitability of growing rice in Africa
.   

50.
The same type of evaluation of irrigation subsidies could be extended to exported wheat, corn and soybeans, and to the exported animal products derived from them. 

51.
Finally we should underline that the US is not the only developed country to grant large irrigation subsidies. The EU is doing the same, particularly in Spain, Italy and France, and  the EU does not notify any of them, not even in its green box.
 

The US cheating on agricultural fuel subsidies

52.
The US has communicated to OECD the same figure of $2.385 billion in agricultural fuel subsidies from 1995 to 2004, which again allows some doubt about the seriousness with which USDA is preparing its data. But no notification at all was made to WTO, not even in the green box. The upsurge in oil prices since 2002 has naturally increased also the subsidies on agricultural fuel.
Preliminary conclusions on the impact of these under notified subsidies 

53.
Adding the irrigation subsidies ($7,360 million), the agricultural credit subsidies ($610 million) and the agricultural fuel subsidies ($2,385 million) brings already the non product-specific AMS at $10.355 billion, $809 million beyond the de minimis level of $9.546 billion. 
Furthermore, if there could be some disagreement about the level of irrigation subsidies, the necessary inclusion of most collective green box subsidies into the non product-specific AMS would in all cases blow up the de minimis exemption
. But, before, we will see that individual so-called green box subsidies should themselves be put in the product-specific AMSs.

The PFC payments and direct payments cannot be put in the green box

54.
The US has notified in the green box the preceding "production flexibility contract" (PFC) payments (or AMTA) and the fixed "direct payments" that have replaced them from the 2002 Farm Bill:

Production flexibility contracts (PFCs) and direct payments from 1996 to 2004

	$ million
	1996
	1997
	1998
	1999
	2000
	2001
	2002
	2003
	2004

	PFC payments
	5,973
	6,120
	6,001
	5,046
	5,049
	4,040
	3,500
	-281
	4

	Direct payments
	-
	-
	-
	-
	-
	-
	367
	6,704
	5,242

	Total
	5,973
	6,120
	6,001
	5,046
	5,048
	4,040
	3,867
	6,984
	5,246


55.
However these payments are not complying with the conditions for the decoupled income support of the AoA.
a) Paragraph 6 of the AoA Annex 2 lays down the conditions for putting the decoupled income support in the green box:

"(i) Eligibility for such payments shall be determined by clearly-defined criteria such as income, status as a producer or landowner, factor use or production level in a defined and      fixed base period.

(ii) The amount of such payments in any given year shall not be related to, or based on, the type or volume of production (including livestock units) undertaken by the producer in any year after the base period.

(iii) The amount of such payments in any given year shall not be related to, or based on, the prices, domestic or international, applying to any production undertaken in any year after the base period.

(iv) The amount of such payments in any given year shall not be related to, or based on, the factors of production employed in any year after the base period.

(v) No production shall be required in order to receive such payments".

b) PFC payments and direct payments do not comply with two of these criteria: 

1- They do not comply with condition ii): the WTO Appellate Body has ruled the 3 March 2005, in the cotton case, that the only fact to have forbidden the production of fruits and vegetable, melons, walnuts and wild rice has coupled PFCs and direct payments: 
"341…For all these reasons, we  uphold  the Panel's finding… that conditioning production flexibility contract payments and direct payments on a producer's compliance with planting flexibility limitations regarding certain products, coupled with the flexibility to produce certain other products, means that the amount of payments under those measures is related to the type of production undertaken by a producer after the base period, within the meaning of paragraph 6(b) of Annex 2 of the  Agreement on Agriculture. 
342. Accordingly, we also uphold the Panel's finding, in paragraphs 7.413 and 7.414 of the Panel Report, that production flexibility contract payments and direct payments are not "decoupled income support" within the meaning of paragraph 6, are not green box measures exempt from the reduction commitments by virtue of Annex 2 of the Agreement on Agriculture, and are not, therefore, sheltered from challenge by virtue of paragraph (a) of Article 13 of the Agreement on Agriculture.  Rather, these measures are support covered by the chapeau to paragraph (b) of Article 13, and are to be taken into account in the analysis of that provision".
On the other hand, if the payment rate of PFCs was not fixed, this objection does not apply to direct payments for which the payment rate remains unchanged. 

2 - They do not comply with condition iv), which is violated twice: 

i) On one hand the payment is fixed since based on individual historical data (acreages of 1996 and yields of 1985) for the base crops concerned: wheat, corn, barley, grain sorghum, oats, cotton and rice. Indeed the payment is worth the product of the payment rate by the payment yield and by 85% of the base acre of each farm for the specific crop. 

ii) But, on the other hand, the 2002 Farm Bill has permitted to update base acres to reflect the 4-year average of acres planted, plus those "prevented from planting" due to weather conditions, during the 1998-2001 crop years. Furthermore direct payments were extended to crops which did not get PFC payments: oilseeds (particularly soybean) and peanuts.

In other words, the simple fact to change the name – from "production flexibility contracts payments" to "direct payments" – has allowed to increase them largely without respecting the condition iv). As it was not possible to change the base period acres of PFC so that direct payments would supposedly remain in the green box, the only fact of renaming the PFC has permitted to increase the base acres. We find again here the astuteness having consisted to add "unchanging" in the criteria of the old blue box redefined in paragraph 13 of the Framework Agreement of 31 July 2004.

56.
PFCs and direct payments do not comply either with the two basic requirements stated in Annex 2 Article 1 for any decoupled support: 
"Domestic support policies for which exemption from the reduction commitments is claimed shall meet the fundamental requirement that they have no, or at most minimal, trade distortion effects or effects on production. Accordingly, all policies for which exemption is claimed shall conform to the following basic criteria:

(i) the support in question shall be provided through a publicly-funded government programme (including government revenue foregone) not involving transfers from consumers; and,

(ii) the support in question shall not have the effect of providing price support to producers".
a) PFCs and direct payments imply transfers from consumers: from a domestic macro-economic point of view the distinction between market price support and subsidy is not convincing since most taxes end up being paid by consumers. Even if this is more indirect in the US than in the EU given the weight of the VAT (value added tax) there.

b) PFCs and direct payments give a clear price support to producers. Indeed, all depends on the manner how we interpret "price support" and "producers": the drop in agricultural prices permitted by PFCs and direct payments give a large price support to farmers producing animal products – poultry, eggs, hogs, cattle and milk – since the price of feedstuffs is greatly reduced, and also to agri-food industries since the price of all their agricultural raw materials drops, increasing their competitiveness on domestic and foreign markets, and reducing as well their need of a high import protection. 

PFCs and direct payments are coupled for several other reasons

55.

All exported agri-food products may be condemned at the WTO on dumping grounds: since the supposedly decoupled nature of PFCs and direct payments does not permit to ascribe them to a specific product, they can be ascribed to all products of which they contribute to reduce the production cost, then the price below the full production cost without subsidy. Therefore all US agri-food exports can be sued at the WTO for dumping, even those which did not received any export subsidy.

56.
   The fact that income subsidies are fixed does not exclude their actual indirect coupling. 
a) The fixed character of these income subsidies, decoupled from the current price level, creates windfall benefits by increasing significantly farmers' income when the agricultural prices are already high, which induce them to buy additional production factors and to improve their productivity, which in turn impacts on the production and price levels. Conversely, when the fixed payments are not enough to compensate a large slump in prices, farmers tend to decapitalize, which has also an impact on production and prices.

b) This has been acknowledged by the European Commission's XE "Commission européenne"  Delegation  XE "Commission européenne" in Washington: "if there is any decoupling XE "aide découplée" , they are land prices which have been decoupled from market developments in US  XE "aide découplée" agriculture. But these high payments will also generate higher production levels than those induced by market prices, thus leading to future pressures to reduce prices"
. 

c) And by the Chairman of the US National Farmers Union: XE "National Farmers Union"  "The change towards decoupled direct payments… has created inequalities among producers XE "aides directes" 

 XE "aide découplée" , productions and regions. This has generated distortions XE "distorsion"  in the signals made to  XE "signaux du marché" production and marketing… We think that decoupled income payments are not XE "aide découplée"  necessarily… the instruments creating the least trade distortions XE "distorsion"  whatever the economic conditions… Decoupled payments lead often to increases in land prices and to rents in cash, without any relation to the value of the crops grown, and allows crossed subsidies of other products, affecting the fundamentals of supply and demand in an unpredictable manner"
.
d) Daryll Ray agrees with that view: "While payments are decoupled from how much acreage is planted, they are not decoupled from a) who farms the land, b) what the value of the land is and c) how much cash rent is charged. The payments do allow farmland to retain or even increase its value. Payments, whether coupled or decoupled, also allow more individual farmers to remain on the land. Without payments, as farmers went belly up, their neighbors would purchase the assets, possibly at a lower value, and keep the essential asset, land, in production… The 2002 Farm bill… provided for a partial recoupling of the fixed-decoupled payments to production. This recoupling is an unintended consequence of the decision to allow producers to update the acreage and yields upon which payments are based. Now as farmers make their planting decisions they have an additional criteria in the back of their mind -- future acreage and yield updates"
.

e) The statement of Larry Combest, President of the House of Representatives' Commission XE "Commission européenne"  on Agriculture, that in 1999 for the PFCs "payments were made after the agricultural year and could not impact on producers' planting decisions" was clearly irrelevant since PFCs and direct payments have been paid partially in advance. For the fixed direct payments, the 2002 Farm Bill states that, "For the 2003 through 2007 crop years, producers can elect to receive advance payments beginning December 1 of the calendar year before the crop is harvested. Advance payments cannot exceed fifty percent of the direct payment amount owed to the producer"
. It is clear that paying farmers in advance has the effect of reassuring them that they will receive a minimal income whatever the average market price level will be, thus inducing them to produce.  
f) The quadrupling of individual agricultural subsidies from 1996 to 2000 can be explained by the necessity to compensate the sharp slump in agricultural prices and, as clearly shown by D. Ray and D. de la Torre Ugarte, this large rise in agricultural subsidies has been a consequence and not the cause of the prices slump
. At that macro-economic level, all subsidies are clearly coupled to prices.
57.
    The USDA acknowledges that PFCs are not decoupled since they diminish farmers' aversion to risk, thus inducing them to increase their production:
i) For C. E. Young and P. C. Westcott, writing about the PFCs decoupled payments, "There are many avenues through which decoupled payments may influence agricultural production and markets. Four mechanisms are discussed in…this paper, including effects through producers’ wealth and investment, effects through sector consolidation, effects through program eligibility and payment basis considerations, and effects through ad hoc programs and changes in producer expectations over time"
. 
ii) For M. E. Burfisher and J. Hopkins "Because payments increase farm operators' income, and the expectation of fixed, future payments increases their wealth. Increased income and wealth from PFCs, as from any other source of income, have lasting effects on households' decisions about how much to spend, save, and work. These household decisions can in turn change the supply of capital and labor in agriculture, and lead to changes in aggregate agricultural production… PFC payments may indeed lead to additional onfarm investment if they give some farmers the necessary liquidity or collateral to make investments that they could not make without the program. Farmers who cannot purchase inputs (a liquidity constraint), who cannot borrow money at a competitive rate (a credit constraint), or who do not have enough land or equipment (a capital constraint) are likely to increase their farm investments if their incomes and land values are increased through PFC payments. For households operating under such constraints, increasing their incomes and land asset values is likely to increase their farm investment… A simulation analysis of the PFC program, which can isolate the role of decoupled payments, showed that the decoupled payments by themselves account for an 8-percent increase in aggregate land asset values"
. 

58.
    Direct payments are linked to contra-cyclical payments which are themselves coupled. If direct payments are not directly linked to current prices, they are linked to them indirectly since they are taken into account to work out contra-cyclical payments which are themselves linked to the average price of the crop year or to the loan rate as we have seen. The G-20 has underlined it: "Coupled support programmes implemented in combination with Green box direct payments on the same product… interact in a manner that acts as an incentive for production"
.   

The tremendous amount of feed subsidies to animal products 
59.
Although PFCs and direct payments are supposed to be decoupled, as long as US farmers will go on producing cereals, oilseeds and pulses used as feedstuffs in the US, PFCs and direct payments should be put in the product-specific AMSs of animal products (poultry, eggs, hogs and milk). 

a) Indeed the AoA states clearly (article 6.2) that "agricultural input subsidies generally available to low-income or resource poor producers in developing country Members shall be exempt from domestic support reduction commitments that would otherwise be applicable to such measures", which implies that farmers of developed countries are not exempted. And OECD considers rightly feed as an input for livestock production
.
b) Given that the Fair Act of 1996 had established the amount of PFCs per year from 1995-96 to 2001-02 and the percentage going to each program crop, and that the Feed Situation and Outlook Yearbook for each year gives the amount of production of each crop used as feed in the US, the corresponding percentage is then applied to the PFCs to get the PFCs going to each feed crop per year. Which gives the following table:   

Production Flexibility Contracts payments going to feedstuffs from 1995/96 to 2001/02
	Million $ 
	95/96
	96/97
	97/98
	98/99
	99/00
	00/01
	01/02

	PFCs for feed corn 
	1632.46
	1423.00
	1596.12
	1560.04
	1428.34
	1124.72
	1143.18

	PFCs for feed sorghum
	182.91
	178.61
	170.63
	144.27
	125.57
	99.46
	91.65

	PFCs for feed barley
	59.99
	64.39
	50.11
	57.41
	57.03
	38.16
	36.31

	PFCs for feed oats
	10.13
	9.08
	9.64
	9.87
	8.58
	7.99
	7.54

	PFCs for the 4 feed grains
	1885.49
	1675.08
	1826.50
	1771.59
	1619.52
	1270.33 
	1278.68


Source: from 1998/99 to 2003/04: http://usda.mannlib.cornell.edu/reports/erssor/field/fds-bby/fds2005.pdf

c) We have not yet had the time to distribute in the same way the fixed direct payments granted since 2002 to replace the PFCs and extended to soybeans and other oilseeds, and to apply the corresponding total feed subsidies to the feed consumed by the various animals. But we know that feed costs account for around 62% of poultry costs, 47% of hog production costs, and 17% of beef cattle costs, and that corn and soybeans account for 83-91% of the ingredients in most feed grains
. The corresponding proportion of PFCs and direct payments based on the specific feed grains should consequently be put in their product-specific AMSs. Of course these feed subsidies are also export subsidies for the feed consumed by the exported animal products. But we will come back further on, incorporating all subsidies to crops fed to US animal products.

60.

If the coupled subsidies of the marketing loan family (loan deficiency payments, marketing loan gains, net value certificates) are already included in the notified product-specific AMSs of the benefiting grains, the notification should have distinguished two categories of product-specific AMSs:

(i) The AMSs specific to grains not used as feed in the US, i.e. the grains used for other domestic needs or exported as grains or transformed products including soybean meal or corn gluten feed, should have been notified in the specific AMSs of the grains.

(ii) The AMSs specific to grains used as feed in the US, which should have been notified as specific to the meats, eggs and dairy products having used the subsidized feed grains. 

(iii) Each part should also have been notified as export subsidies of the grains or of the animal products. 

61.

To calculate the subsidies going to feed, and using USDA data and the Environment Working Group's Farm subsidies database by product, we can allocate the subsidies according to the percentage of each crop used as feed inside the US. These subsidies are comprehensive, including exempted subsidies as subsidies part of the product-specific AMSs. Of course they include only actual subsidies, not the market price support components of the AMSs. 
 

Crop subsidies going to feed  crops used to feed US animals

	Subsidies in million $ 
	1995
	1996
	1997
	1998
	1999
	2000
	2001
	2002
	2003

	Feed corn: M bu
	4,693
	5,277
	5,482
	5,468
	5,665
	5,842
	5,864
	5,563
	5,798

	% of feed corn
	63.41
	57.16
	59.54
	56.03
	60.24
	58.92
	61.71
	62.04
	57.47

	All corn subsidies
	2,724
	1,861
	2,695
	4,826
	7,238
	7,733
	5,488
	1,981
	2,812

	Feed corn subsidies
	1,727
	1,064
	1,605
	2,704
	4,360
	4,568
	3,387
	1,229
	1,616

	Feed sorghum: M bu
	295
	516
	365
	262
	285
	222
	230
	170
	180

	% of feed sorghum
	64.27
	64.91
	57.57
	50.39
	47.90
	47.13
	44.75
	47.09
	43.80

	All sorghum subsidies
	238
	241
	276
	490
	674
	636
	451
	189
	213

	Feed sorghum subsidies
	153
	156
	159
	247
	323
	300
	202
	89
	93

	Feed barley: M bu
	179
	217
	144
	167
	140
	136
	104
	84
	84

	% of feed barley
	49.86
	55.36
	40.00
	47.44
	51.47
	42.77
	41.94
	37.00
	30.22

	All barley subsidies
	78
	119
	114
	264
	262
	290
	203
	83
	70

	Feed barley subsidies
	39
	105
	46
	125
	135
	124
	85
	31
	21

	Feed wheat: M bu
	154
	308
	251
	391
	283
	304
	191
	126
	225

	% of feed wheat
	7.05
	13.53
	10.12
	15.35
	12.31
	13.62
	9.76
	7.78
	9.63

	Wheat subsidies
	587
	1,672
	1,411
	2,764
	3,696
	3,656
	2,485
	975
	1,373

	Feed wheat subsidies
	41
	226
	143
	424
	455
	498
	243
	76
	132

	Feed oats subsidies**
	7
	8
	29
	46
	59
	20
	6
	4
	6

	All soybean subsidies
	-
	-
	-
	480
	2.491
	3.010
	4.310
	670
	1.141

	% of US meal value*
	-
	-
	-
	283
	1.470
	1.776
	2.543
	395
	673

	Total feed subsidies
	1.967
	1.559
	1.982
	3.829
	6.802
	7.286
	6.496
	2.099
	2.541


Source: http://usda.mannlib.cornell.edu/reports/erssor/field/fds-bby/fds2005.pdf;

http://www.usda.gov/nass/pubs/agr04/04_ch1.pdf; http://www.ewg.org/farm/region.php?fips=00000#topprogs

We see how large these subsidies are, particularly from 1998 to 2001, which should be allocated to the various animal products according to their consumption of each feed grain. Furthermore the figures are underestimated since some feed are not included: corn gluten feed, cotton meal, wheat residues and other oilseeds meals. 

62.
Taking into account these hidden huge subsidies going to animal products will give product-specific AMSs to the production of animal products which up to now did not have one: beef (production value of $29.293 billion in 2001), pork ($11.430 billion), poultry and eggs ($24.0 billion), sheep and lamb ($298 million). Only dairy had already a product-specific AMS given its market price support. This will add $65.021 billion to the production value of products with an AMS in 2001, so that the production value of products without an AMS will shrink to $10.735 billion since it was of $75.756 billion in 2001. Which means that the allowed de minimis specific support will slump to $537 million, and reducing it at 2.5% of the agricultural production value would reduce it to $268 million!  

However the transfer to animal products of the part of coupled subsidies attributed entirely to grains should not change the total amount of product-specific AMSs.
The dramatic deficit between the allowed and applied overall trade distorting support already in 2001 excludes any possibility of reduction 
63. 
The reallocation of subsidies wrongly notified in the green box has increased considerably the applied product-specific AMSs and non product-specific AMS.

Under-notifications of subsidies in the product-specific AMSs and the non product-specific AMS

	$ million
	1995
	1996
	1997
	1998
	1999
	2000
	2001

	Additional subsidies in the product-specific AMSs

	PFC payments
	-
	5,973
	6,120
	6,001
	5,046
	5,049
	4,040

	Insurance subsidies
	527
	985
	977
	627
	463
	1,057
	1,434

	Sub-total 
	527
	6,958
	7,097
	6,628
	5,509
	6,106
	5,474

	Additional subsidies in the non product-specific AMS

	Farm loan subsidies
	670
	664
	561
	561
	561
	561
	561

	Irrigation subsidies*
	7,360
	7,360
	7,360
	7,360
	7,360
	7,360
	7,360

	Agri. fuel subsidies
	2,385
	2,385
	2,385
	2,385
	2,385
	2,385
	2,385

	Sub-total
	10,421
	10,415
	10,409
	10,306
	10,306
	10,306
	10,306

	Notified subsidies 
	1,386
	1,115
	567
	4,584
	7,406
	7,278
	6,828

	Applied NPS AMS
	11,807
	11,530
	10,976
	14,890
	17,712
	17,584
	17,134

	Allowed de minimis
	9,505
	10,285
	10,194
	9,544
	9,237
	9,476
	9,925

	Additional subsidies in the applied total AMS

	Total
	10,948
	17,373
	17,506
	16,934
	15,815
	16,412
	15,780


* For lack of time, the figure of irrigation subsidies estimated for 2004 has been extended all over the period. 
The most interesting in this table is that it shows that, even if one could challenge the accuracy of irrigation subsidies – since it is the only figure that does not rest on actual official accounts but from external analyses, including however from public institutions guidelines –, their total elimination would not prevent the de minimis non product specific ceiling to have been exceeded from 1999 to 2001 so that the corresponding AMSs should have been added to the total applied AMS.   

64.
  We can now revise the projections made for 2001, putting the figures right to reflect the reality. We will do this in 3 steps, each time with or without capping the product-specific AMSs: 1) taking only into account the reduction in product-specific de minimis; 2) adding the under notified AMS; 3) eliminating the under notification in irrigation subsidies. 
a) Taking only into account the lower product-specific de minimis:

Constraints on allowed AMS, de minimis supports and OTDS from 2001

	Billion of US$
	Applied in 
2001
	Allowed in 

2001
	Proposed % cut

in allowed level
	Allowed level:

% of production  
	Allowed

 proposal
	Decrease on

applied 2001 

	Total AMS
	14.413
	14.413
	60%
	
	5.765
	8.648

	PS dm
	226
	537
	50% 
	2.5%
	268
	-42*

	NPS dm
	6.828
	9.925
	50%
	2.5%
	4.963
	1865

	Blue box
	0
	0
	50%
	2.5%
	4.963
	-4.963*

	Total of 4 items
	21.467
	
	
	
	15.959
	5.508

	OTDS
	21.467
	24.875
	53%
	
	11.691
	9.776


* a negative decrease means an increase
With 2001 as base period, the applied reduction is formidable: $9776 billion in the allowed overall domestic trade-distorting support at the end of the implementation period in relation to the applied level in 2001. This implies an additional reduction of $4.268 billion in relation to the sum of the proposed reductions in the 4 components of the OTDS (line "total of 4 items"). This slash in agricultural supports would imply dramatic cuts in real subsidies since the market price supports components of the product-specific AMSs (on dairy, sugar and peanuts) accounted for only $5.826 billion.

Constraints on allowed AMS, de minimis supports and OTDS from 2001

	Billion of US$
	Applied in 
2001
	Allowed in 

2001
	Proposed % cut

in allowed level
	Allowed level:

% of production  
	Allowed

 proposal
	Decrease on

applied 2001 

	Total AMS
	14.413
	19.103
	60%
	
	7.641
	6.772

	PS dm
	226
	537
	50% 
	2.5%
	268
	-42*

	NPS dm
	6.828
	9.925
	50%
	2.5%
	4.963
	1865

	Blue box
	0
	0
	50%
	2.5%
	4.963
	-4.963

	Total of 4 items
	21.467
	
	
	
	17.835
	3.632

	OTDS
	21.467
	29.565
	53%
	
	13.896
	7.571


If there were no capping, then no bounding, of the product-specific AMSs, the allowed OTDS would still be reduced by $7.571 billion, $3.939 billion more than the reduction in the sum of its 4 components. The cut in actual subsidies could be less affected if priority were given to slashing the market price support AMSs on dairy, sugar and peanuts (although subsidies have been increased sine the 2002 Farm bill: peanuts are eligible to marketing loans and milk income loss payments have been introduced). 

b) Adding the under notified AMS:


Constraints on allowed AMS, de minimis supports and OTDS from 2001

	Billion of US$
	Applied in 
2001
	Allowed in 

2001
	Proposed % cut

in allowed level
	Allowed level:

% of production  
	Allowed

 proposal
	Decrease on

applied 2001 

	Total AMS
	37.021
	14.413
	60%
	
	5.765
	31.256

	PS dm
	226
	537
	50% 
	2.5%
	268
	-42*

	Blue box
	0
	0
	50%
	2.5%
	4.963
	-4.963*

	Total of 3 items
	37.247
	
	
	
	10.996
	26.251

	OTDS
	37.247
	14.950
	53%
	
	7.027
	30.220


* a negative decrease means an increase
Adding the under notified AMS shows to what extent the king is naked: not only the US could not make any reduction in its allowed total AMS since the allowed non product specific de minimis would have disappeared so that the applied de minimis would have increased the total AMS. Without any reduction in allowed total AMS, the US had already an applied total AMS higher than its allowed total AMS by $22.6 billion! So that implementing the proposed 60% cut would increase this deficit to $31.3 billion. As for the overall trade distorting support its applied level exceeded already its allowed level by $22.3 billion and the proposed 60% cut would increase this deficit to $30.2 billion!    
Constraints on allowed AMS, de minimis supports and OTDS from 2001

	Billion of US$
	Applied in 
2001
	Allowed in 

2001
	Proposed % cut

in allowed level
	Allowed level:

% of production  
	Allowed

 proposal
	Decrease on

applied 2001 

	Total AMS
	37.021
	19.103
	60%
	
	7.641
	29.380

	PS dm
	226
	537
	50% 
	2.5%
	268
	-42*

	Blue box
	0
	0
	50%
	2.5%
	4.963
	-4.963*

	Total of 3 items
	37.247
	
	
	
	12.872
	24.375

	OTDS
	37.247
	19.640
	53%
	
	9.231
	28.016


* a negative decrease means an increase
If there were no capping, then no bounding, of the product-specific AMSs, the results are not fundamentally changed. The deficit before any reduction in the allowed total AMS is already of $17.9 billion in 2001 and implementing the 60% cut would increase this deficit to $28.0 billion! 

c) Deleting the under notification in irrigation subsidies:

Constraints on allowed AMS, de minimis supports and OTDS from 2001

	Billion of US$
	Applied in 
2001
	Allowed in 

2001
	Proposed % cut

in allowed level
	Allowed level:

% of production  
	Allowed

 proposal
	Decrease on

applied 2001 

	Total AMS
	29.661
	14.413
	60%
	
	5.765
	23.896

	PS dm
	226
	537
	50% 
	2.5%
	268
	-42*

	Blue box
	0
	0
	50%
	2.5%
	4.963
	-4.963*

	Total of 3 items
	29.887
	
	
	
	10.996
	18.891

	OTDS
	29.887
	14.950
	53%
	
	7.027
	22.860


* a negative decrease means an increase
The only difference with the previous scenario is the reduction of the applied total AMS by $7.360, which will not be enough as we have seen to prevent the elimination of the allowed non product-specific de minimis. There is still an excess of $15.2 billion in the total applied total AMS in relation to the allowed total AMS in 2001 and, after the reduction of 60% of the allowed overall trade distorting support of 2001, the deficit is increased at $22.9 billion.

Constraints on allowed AMS, de minimis supports and OTDS from 2001

	Billion of US$
	Applied in 
2001
	Allowed in 

2001
	Proposed % cut

in allowed level
	Allowed level:

% of production  
	Allowed

 proposal
	Decrease on

applied 2001 

	Total AMS
	29.661
	19.103
	60%
	
	7.641
	22.020

	PS dm
	226
	537
	50% 
	2.5%
	268
	-42*

	Blue box
	0
	0
	50%
	2.5%
	4.963
	-4.963*

	Total of 3 items
	29.887
	
	
	
	12.872
	17.015

	OTDS
	29.887
	19.640
	53%
	
	9.231
	20.656


* a negative decrease means an increase
Eliminating the capping of the product-specific AMSs will not solve the nightmare: the deficit between the allowed and applied overall trade distorting support remains at $10.2 billion and the reduction by 60% would double it at $20.7 billion.  
Conclusion: the vain US proposals would be a disaster for the US farmers themselves and time is up to put a stop to the US massive cheatings 
Even viewed from Washington, in all cases the US proposals on domestic trade distorting supports would already be a disaster for the US farmers so that there political feasibility is nil. Indeed cutting the allowed overall trade distorting support by 53% would force to reduce it by $8.406 billion at the end of the Doha Round implementation period in relation to its applied level in 1999-2001. This savage bleeding in agricultural supports would already imply actual considerable cuts in real subsidies since the market price supports components of the product-specific AMSs (on dairy, sugar and peanuts) accounted for only $5.862 billion.

But this view from Washington is poles apart from the truth. Reintegrating in the amber box the massive US cheatings in its past domestic supports notifications and the non compliance of the present Farm Bill with the WTO rules would show that the king is naked. 
Without any reduction in allowed total AMS, the US had already in 2001 an applied total AMS higher than its allowed total AMS by $22.6 billion, so that implementing the proposed 60% cut would increase this deficit to $31.3 billion. The applied level of the overall trade distorting support exceeded already its allowed level by $22.3 billion and the proposed 60% cut would increase this deficit to $30.2 billion!    

This is because the US has cheated massively on its feed subsidies, irrigation subsidies, farm loan subsidies, tax rebates on agricultural fuel. It is also because the production flexibility contracts payments, the fixed direct payments and the counter-cyclical payments should have been or should be notified in the amber box. The allowed non product specific de minimis support would have disappeared so that its subsidies would be added to the total AMS and the allowed product-specific de minimis would have collapsed. Capping the product specific AMSs was not a good idea since it would have the unexpected effect of binding the total AMS at a much lower level than the present one. 
The US strategy to force at all costs an increased opening of other countries to its agri-food exports is not only highly detrimental to the needs of developing countries to safeguard their own domestic market, it is furthermore inconsistent with the downward trend of its agri-trade balance since 2001, which would become rapidly negative, the more so as the US would itself have to lower heavily its tariffs.

Instead of pursuing a headlong flight in its market access lure, the US should fight for food sovereignty, the right of all nations to protect their own domestic market at the import level, as long as they do not harm other countries by dumping their products at prices much below their average full production cost, owing to so-called blue and green subsidies. 
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