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Abstract
This session took Mexico's "spaghetti bowl" of rules of origin as an example of the consequences of the proliferation of regional or bilateral free trade agreements for private businesses that try to take advantage of trade liberalization. A multidisciplinary panel composed of representatives of global companies, private practitioners and government officials with deep knowledge in the matter, provided a good overview of the real problems businesses face at the borders and proposed a few alternatives for harmonizing rules of origin.

1. Presentations by the speakers

During this part of the session, speakers presented their views on the complexity involved in the multiplicity of rules of origin for businesses participating in the globalized world through trade. They also proposed a number of solutions to daily problems often encountered by importers and exporters in their foreign trade activities.

(a) Mr Arturo Rodríguez Torres, International Logistics Manager, Acero Prime

Mr Rodríguez Torres remarked that for a representative of a company that is essentially an importer of steel products from various parts of the world, this multiplicity of rules considerably complicates the running of the business. The fact that there are different rules of origin for one and the same product, depending on the country in which it is produced or has undergone its last substantial transformation, means that importers have to be familiar with, and ready to apply, different sets of laws and rules in their daily operations. This multiplicity of rules of origin, laws and regulations makes import transactions difficult and could turn into a real obstacle for companies.

(b) Mr Douglas Garfield, Senior Director, Global Customs and Trade, PepsiCo, Inc.

Mr Garfield said that, based on his experience in a company that makes considerable use of the free trade agreements, he would advise private companies to work very closely with their governments during the negotiation of free trade agreements, particularly when it came to drafting rules of origin. Where companies are willing to cooperate actively with the government in drafting rules of origin, they could obtain access to or protection from the markets they were interested in.

(c) Mr Guillermo Sánchez Chao, Partner, Chevez, Ruiz, Zamarripa

As a foreign trade lawyer, Mr Sánchez Chao felt that managing the multiplicity of rules of origin is an administrative burden for importing and exporting companies. With different rules of origin for the same goods, importing and exporting companies have to have a strict control system to avoid providing false information in their declarations of origin. One solution that governments have found to this problem when it came to rules of origin for preferential purposes consists of accumulating origin between different countries with free trade agreements between them. This accumulation contributes to the efficiency of trade between participating countries to the benefit of their citizens.

At the same time, with regard to the multiplicity of non‑preferential rules of origin, he urged members of the WTO to conclude the negotiations on rules of origin so that those rules could be approved. In his opinion, the conclusion of those negotiations would bring security and efficiency to the foreign trade operations of individual participants in world trade.

The verification of origin procedures applied by governments, Mr Sánchez Chao pointed out, is clearly defined in the free trade agreements. However, he stressed that there is no multilateral procedure for WTO members to follow when it comes to reviewing the application of non‑preferential rules of origin. The absence of a multilateral procedure for the review of origin means that exporters lack security and certainty when they are reviewed by the authorities of other governments. Consequently, he suggested including, in the framework of the negotiations on rules of origin currently under way, a verification procedure that all members of the Organization could follow to ensure that exporters apply the rules of origin correctly.

Mr Sánchez Chao further mentioned that, when a government finds that an exporter has not properly applied a given rule of origin, the consequences are usually suffered by the importer in its own territory, in the form of a fine or other penalty. Rarely do governments penalize exporting companies in their territory for incorrectly determining the origin of the goods. He recommended increased communication between governments to help detect incorrect certification of origin so that the exporters guilty of such practices could be duly penalized by their governments.

(d) H.E. Mr Fernando de Mateo y Venturini, Ambassador; Permanent Representative of Mexico to the WTO

Ambassador de Mateo y Venturini pointed out that the rules of origin negotiations are extremely complex, in that not only is it necessary to reach an agreement with another country, but the negotiators also seek to prevent third parties not participating in the negotiations from taking advantage of the agreements reached. Moreover, in certain cases rules of origin become national or regional instruments of protection, which, he stressed, is not their purpose.

Ambassador de Mateo y Venturini further remarked that, while the proliferation of preferential rules of origin is viewed as a major issue, the real dimension of the problem needs to be established. According to data contained in the World Trade Report 2011 ‑ The WTO and Preferential Trade Agreements: From coexistence to coherence, only 16 per cent of world trade is covered by preferential tariffs, while the remaining 84 per cent applies Most Favoured Nation rates. These data suggest that the problem of the "spaghetti bowl" of non‑preferential rules of origin is not quite as big as originally thought. However, Ambassador de Mateo y Venturini recognized that the multiplicity of rules of origin does generate transaction costs for importing and exporting companies, which undermined their competitiveness.

Ambassador de Mateo y Venturini suggested that an alternative solution to the "spaghetti bowl" of rules of origin is the diagonal accumulation of origin between countries that have free trade agreements with different trading partners. Another alternative is unilateral tariff reduction on inputs, which improves the competitiveness of the country that applies the reduction.

Finally, Ambassador de Mateo y Venturini pointed out that one of the problems with the ongoing negotiation of the Agreement on Rules of Origin was that there is no consensus on the utility and applicability of the Agreement. As a result, the committee involved had only completed 50 per cent of its work.

2. Questions from the moderator and participants

In this part of the session, the moderator questioned representatives of companies on the possible importance of the disclosure of confidential information in determining the application of a rule of origin. Mr Garfield responded that the issue of confidentiality was a highly delicate one when it came to the application of rules of origin. Faced with a choice of disclosing confidential information on a given product or foregoing a tariff preference for not complying with a rule of origin, the option would always be to safeguard the confidential information.

Participants in the meeting asked the speakers what their recommendations would be for the rules of origin negotiators, and how much importance the existence of a free trade agreement had in business and investment decisions. Mr Rodríguez Torres said that what companies were looking for in this area was simplicity. The simpler the rules of origin, the fewer the problems for exporting and importing companies and the lower the risk of their committing errors.

Messrs Garfield and Rodríguez Torres agreed that the existence of free trade agreements played an important role in company decision-making. Tariffs were always part of their business costs and many commercial and investment decisions depended on the tariff advantage they could obtain when importing a particular product from a specific origin. Moreover, even if the application of preferential rules of origin could be complicated, it was worthwhile as long as a tariff benefit could be obtained when importing products.


