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A. Introduction 

1. This Ideas Workshop focused on the future of the WTO Dispute Settlement System (DSS) in the light of the current state of multilateral trade negotiations. The aim of the Workshop was to foster discussion of five key issues and to elicit suggestions on a way forward in WTO dispute settlement. The participants were divided into five study groups, each guided by an expert in the field:
(a) Minding the Gap in Trade Negotiations: The Effect on the WTO Dispute Settlement System; Facilitator: Mr Brendan McGivern, Partner, White & Case LLP

(b) Enhancing the Efficiency of the WTO Panel and Appellate Body Review Process; Facilitator: Mr Scott Andersen, Partner, Sidley Austin LLP

(c) Developing Countries' Participation and the Role of Special and Differential Treatment in the WTO Dispute Settlement System; Facilitators: Mr Miguel Rodriguez Mendoza, Senior Associate, ICTSD; and Ms Marie Wilke, International Trade Law Programme Officer, ICTSD

(d) Improving Compliance; Facilitator: Mr Niall Meagher, Executive Director, ACWL

(e) The Adjudicative Process in the WTO: Contributions from Outside the WTO; Facilitator: Mr Hannes Schloemann, Director, WTI Advisors

2. The Workshop began with a keynote address by Mr James Bacchus, former Appellate Body Member and current Chair of Greenberg Traurig LLP Global Practice Group. He initiated the discussion with provocative questions and comments regarding the subjects to be considered by each of the study groups. After breaking out into the study groups, participants engaged in robust discussions regarding their specific areas of study. Facilitators shared the results of their respective study groups' discussions with all the other participants in a round-table format at the end of the Workshop. 

3. Summaries of the keynote speech and the study groups' discussions are included below.  

B. Keynote speech by Mr James Bacchus

4. Mr Bacchus commenced by stating that "[t]he biggest threat to the WTO dispute settlement system is the fact that the trade negotiations are not working". He then addressed each of the five study group topics with a view to provoking discussion. 
5. Concerning the first study group dealing with the effect of the negotiations stalemate in the Doha Round, Mr Bacchus posited that lawyers should be present during the negotiation of WTO Agreements to ensure precision in the language of the agreements; lawyers could guard against producing ambiguous texts that leave the job of discerning a single meaning to panels and the Appellate Body.  

6. With regard to the second study group, Mr Bacchus recognized that panels and the Appellate Body currently face resource and time constraints. He suggested implementation of measures such as: (i) providing a page limit for submissions; (ii) eliminating the interim review stage of panel proceedings; and (iii) increasing the staff of the Appellate Body Secretariat, the Legal Affairs Division, and the Rules Division. 

7. In referring to special and differential treatment (S&D), a matter dealt with by the third study group, Mr Bacchus affirmed, "[i]f it's not in the text, it does not exist".  

8. In relation to the fourth study group, dealing with compliance, Mr Bacchus stressed that big players should set an example of complying with WTO rulings. 

9. Finally, as regards the fifth study group on non-state actors, Mr Bacchus was of the view that the submission of amicus curiae briefs is a way for the outside world to have a say in the WTO process.

10. Following his introductory remarks, Mr Bacchus answered questions from the participants. A few of the questions and Mr Bacchus' responses are paraphrased below. 

11. One participant agreed with Mr Bacchus' comments that lawyers should have more input in the negotiation of the covered agreements so as to avoid unnecessarily ambiguous language. However, she was concerned that there was no guarantee that the intention of the negotiators would be taken into consideration when panels and the Appellate Body interpret the agreements. Mr Bacchus was of the view that the Vienna Convention rules applied to WTO adjudicators and these rules include an examination of the "negotiating history" of the covered agreements. 

12. A second participant opined that a possible difficulty in the application of the S&D provisions of the DSU may be the absence of a definition of "developing countries". He sought Mr Bacchus' view on this. Agreeing with this participant, Mr Bacchus reiterated that if it is not provided for in the text, it does not exist. And without such legal definition, no Member wanted to be bound to provide S&D treatment to any self-designated "developing country". 

13. A third participant asked Mr Bacchus for his ideas about what measures should be put into place to "induce" Members to comply with DSB recommendations and rulings. In his response, Mr Bacchus noted that the primary function of the DSB's recommendations and rulings is to positively resolve disputes. Retaliation, while provided for in the text, must be understood in this context. Thus, retaliation is aimed at encouraging, rather than "inducing" compliance. 

14. A fourth participant noted that the statistics indicate that most Members comply with DSB recommendations and rulings. However, he questioned whether the said "compliance" was only to the letter of the law and was not "substantive compliance"; he wondered, in other words, about compliance that only brought the Member's measures into conformity but did not resolve the key issues underlying the trade dispute. Mr Bacchus observed that "every dispute at the WTO is two disputes". However, in paraphrasing a statement by former Appellate Body Member, Julio Lacarte, Mr Bacchus noted that panels and more particularly the Appellate Body only answer the questions asked by the parties. Their mandate is limited to this. This also means that the Appellate Body's response or "solution" in a report should be read as the solution to the question that was raised in a particular case, and not a solution to all the underlying issues relating to that case. 

C. Study groups

15. Following this question and answer session, the participants dissembled into their respective groups and engaged in discussions, the results of which are summarized below. 
2. Group I – Minding the Gap in Trade Negotiations: The Effect on the WTO Dispute Settlement System; Facilitator: Mr Brendan McGivern, Partner, White & Case LLP

16. The group identified two types of gaps: (i) the "gaps" in the covered agreements, which the Appellate Body is accused of filling by adopting overreaching interpretations of unclear or vague provisions; and (ii) a growing gap between the legislative aspect of the covered agreements and the practical developments in dispute settlement.  
17. Regarding the first gap, the group discussed how silence should be interpreted in WTO Agreements. The group considered that silence should be interpreted in light of the objectives of the WTO without distinguishing between trade and non-trade values. The group analysed so-called "constructive ambiguity" in drafting agreements, a technique that  allows WTO Members to come to an agreement on a provision and thereafter "sell" the  negotiated agreement to their constituencies because it is possible to attribute different interpretations to provisions depending on which is favourable to their particular constituency. Ambiguous language no longer appears to be acceptable to Members as it leaves the door open for an interpretation by the Appellate Body that could depart from the original intentions of the Members. 

18. The group discussed two possible approaches to interpretation: (i) whether interpretation should be carried out in the light of the precise intentions of the drafters at the time a specific agreement was reached (this seems to be the approach followed by the US); or (ii) whether the interpretive role of panels and the AB should go further and follow the evolutionary approach.

19. Concerning the second gap, the group noted the difficulties that the WTO is currently experiencing in negotiations. Aside from the current deadlock in the Doha Round, the group also noted the incomplete DSU review negotiations. Despite the fact that some aspects of the negotiations are merely technical, many Members put forward political questions that make reaching agreement extremely difficult. Although the legislative function of the WTO is currently not working, the dispute settlement system is healthy and robust. However, the difficulties experienced in the legislative function of the WTO are creating a growing systemic problem that may lead to the dispute settlement system losing importance in the future. The group expressed the view that while this is not a short-term problem, over the long-term, there will be increasing concerns regarding the legitimacy of WTO law because it has emanated from interpretation by WTO adjudicative bodies rather than from the Members themselves through the legislative function. 

20. The group also analysed potential conflicts between the WTO DSS and dispute settlement provisions in free trade agreements (FTAs). The example of Mexico – Taxes on Soft Drinks was put forward. The group concluded that although there may be some overlap, it has a fairly limited scope.
3. Group II – Enhancing the Efficiency of the WTO Panel and Appellate Body Review Processes; Facilitator: Mr Scott Andersen, Partner, Sidley Austin LLP

21. This group set out to identify reasons for delay in dispute settlement proceedings and to propose concrete suggestions as to how the process may be improved. This group divided its discussion into two phases: (i) the panel process; and (ii) the appellate review process. However, as described below, some of the issues discussed touched upon the relationship between these two stages of WTO adjudication.
22. As regards the panel process: 

(f) The group placed emphasis on ways to improve the value of the first substantive meeting of the panel with the parties. Currently, parties in original panel proceedings provide a single written submission each before that meeting.
 The group considered that single briefing leads to inadequate responses to each other's contentions at the first meeting. It was suggested that, in original proceedings, there should be double/sequential briefing between the parties prior to the first substantive meeting, as is the case in Article 21.5 compliance proceedings. A complainant would thus reply to the defendant's first written submission, and the defendant would then have the opportunity to issue a written rebuttal before the first substantive meeting. In the group's view, double briefing would greatly help to narrow the issues before the panel at an early stage of the proceedings. 

(g) In keeping with the desire to narrow issues and increase the utility of the first substantive meeting, the group proposed that panels should send written question to the parties prior to the meeting. Panels should also request parties prior to the meeting to respond at the meeting to specific aspects of the other parties' submissions that are of particular interest to the panel. Combined with the proposed practice of double briefing, parties and panelists alike would be better equipped at the first substantive meeting to meaningfully engage in a discussion of the principal areas of controversy.

(h) The group criticized the reading of lengthy "oral" statements at substantive meetings. The group considered this practice to be tedious and non-interactive. It was suggested that time-limits be imposed on the reading of such statements and that the panel should require parties to file the written "oral" statement in advance of the meeting.  

(i) The group also criticized the high volume of written questions posed to parties following the substantive meetings. A possible solution put forward was that panels should rely purely on the oral questioning at the meetings. This would help reduce the burden on parties to answer in writing extremely broad questions. It would also encourage a more concise and focused questioning process.

(j) One relatively simple efficiency identified by the group was the elimination of all paper copies of exhibits and submissions. The adoption of electronic exhibits and submissions would easily eliminate the unnecessary expense and waste of paper copies.  

(k) The group considered that panel working procedures should be adjusted to reflect the increasing reliance by disputants on expert testimony (including economic experts). Specifically, the working procedures should include a requirement that parties intending to use experts disclose this in advance to the opposing parties and the panel as a matter of due process. This would permit the panel and the other parties to assess the "expertise" prior to receiving statements and alleged expert opinions.  

(l) Finally, the group examined the increasing challenges to "ambiguous" panel requests under Article 6.2 of the DSU. The group considered these arguments to be a significant waste of time and resources. Further, the dismissal of claims found to fall outside the requirements of Article 6.2 did not ultimately contribute to dispute settlement, and was instead a source of great procedural inefficiency. The group thus proposed that panel working procedures should allow for the amendment of panel requests in a manner that would protect due process rights, as practiced in many national legal systems.

23. With respect to the appellate review process: 

(m) The group identified appeals based on panels' alleged failures under Article 11 of the DSU to be of significant concern. Although the scope of appellate review is limited to issues of law under Article 17.6 of the DSU, the group was of the view that challenges to a panel's "objective assessment of the matter" promoted second-guessing of a panel's factual determinations. The current system was seen to encourage such appeals, which is especially problematic given the detailed attention panels give to questions of fact over an extended period, as compared to the relatively rapid review by the Appellate Body. The group thus proposed tightening the criteria for Article 11 appeals, for example, by applying a standard of "substantial evidence" or "egregious error", to prevent parties from attempting a "second bite at the apple" on questions that were intended to be beyond the Appellate Body's scope of review.

(n) The Article 11 question led the group to consider the absence of remand authority in the Appellate Body, and whether remand capability would help maintain a clearer line between the review of issues of law and issues of fact. The group noted that the Appellate Body's current ability to "complete the analysis" was not a perfect substitute for remand authority, but recognized the added workload that such remand power would entail for panels. As to whether a standing body of panelists akin to a conventional judiciary might help on this point, the group acknowledged the associated budgetary burdens and potential reluctance among Members to sustain an expanded legal staff.   

(o) The group also discussed the difficulty of preparing efficiently for Appellate Body oral hearings. This was due to the length of submissions to the Appellate Body, and the volume and complexity of the issues raised. A possible solution is for the Appellate Body to inform litigants of the key issues to be discussed prior to the oral hearing. The Appellate Body should also focus its questions on those issues that could not be resolved by a thorough review of the panel record and the submissions of the parties.  

(p) Finally, the group proposed that the Appellate Body should be given additional time to draft more concise and less repetitive decisions. Despite the resulting delay in rendering the decision, it was felt that this would reduce the possibility of internal inconsistencies within longer decisions and foster greater coherence in judicial interpretation. Unduly burdensome time constraints might also be relaxed by factoring in more time for translation.

4. Group III – Developing Countries' Participation and the Role of Special and Differential Treatment in the WTO Dispute Settlement System; Facilitators: Mr Miguel Rodriguez Mendoza, Senior Associate, ICTSD; and Ms Marie Wilke, International Trade Law Programme Officer, ICTSD

24. The group discussed four key issues with respect to developing countries' participation in the WTO DSS: (i) access to the system, including domestic legal capacity; (ii) time-frames; (iii) existing provisions of the DSU on S&D treatment; and (iv) the way disputes are dealt with in different regions.
25. As regards access to the system, the group considered whether the low level of participation in WTO DSS by some developing countries was as a result of the lack of domestic legal capacity. The group noted that these capacity constraints may manifest in different ways. For one group of countries, their domestic constituencies are ignorant of their trading interests or how these are affected by international actions. A second group of countries has this knowledge of trade interests and can identify where a case may lie. However, the lack of coordination among the governmental agencies where this knowledge lies may result in a failure to participate in disputes. A third group of countries suffers financial limitations. These countries either lack the resources to meet the costs of litigation at the WTO, or fear that bringing disputes against developed countries may lead to these developed countries withholding foreign investment. The group discussed whether the problems identified under "access to the system" could be further distinguished as "pre-litigation" or "litigation" challenges. However, it was acknowledged that any changes to the DSU in relation to one aspect would likely affect the other. 

26. With respect to time-frames, the group's participants had different views on whether the current time-frames in the DSU disadvantaged or favoured developing countries. The group acknowledged that the perspective of a developing country differs depending on whether the country is the complainant or the respondent in the dispute. A complainant is under pressure from its domestic constituency to expedite the proceedings, whereas a respondent has the pressure of defending itself against any number of allegations within a finite period of time, and most likely with limited resources. The group concluded that as it was not possible to build into the DSU different rules for all countries with different needs, the working procedures should be flexible enough to permit special time-frames when needed. Indeed, the group noted that this has happened in the past, giving the examples of Mexico – Taxes on Soft Drinks and Dominican Republic – Import and Sale of Cigarettes. In both these cases, the panels accommodated requests for extension of the prescribed time-periods.

27. The group acknowledged that the DSU has 11 S&D provisions. However, the group agreed with Mr Bacchus that these provisions are only "best endeavours". Thus the group proposed that the Members refine the language of the DSU to make these provisions more precise and operative. 

28. The group also examined the approaches of different regions to dispute settlement. Giving the example of the Southern Africa Common Market Area, it was noted that trade concerns among these countries are addressed during the Heads of State Summit. This results in a low level of participation in formal dispute settlement. Indeed, many other developing countries prefer, from a cultural perspective, diplomatic means of dispute resolution to litigation. The group also noted that the WTO is reluctant to intervene in regional disputes. However, it was proposed that the WTO should make an exception and intervene in regional disputes where WTO rules may be at stake, through building capacity and facilitating use of alternative dispute resolution tools such as good offices or mediation. 

29. The group concluded that the DSU was actually an improvement to the system of resolving disputes under the GATT. Under the GATT, dispute settlement was not automatic (due to the positive consensus rule) and this hindered the participation of many countries. Thus, developing countries are much better off in a rules-based rather than a diplomatic system. This means that, even as steps towards improving the system should be encouraged, nothing should be done to inhibit the current functioning of the WTO DSS. 

5. Group IV – Improving Compliance; Facilitator: Mr Niall Meagher, Executive Director, ACWL

30. The group began its discussion by identifying the problems of the remedies available in the WTO DSS. Among others, the following areas were identified: 
(q) Inability of developing countries to retaliate; 

(r) Ineffectiveness of retaliation and the costs associated with retaliation. In this respect, Singapore was mentioned as one of the Members for which it would be problematic to introduce retaliatory measures without injuring domestic industries; 

(s) Political implications of compliance and the effect of non-compliance on collateral parties; and 

(t) Situations where the damage has already been done to the domestic industry and cannot be redressed by withdrawal of incompatible measures.

31. The group then discussed the significance and meaning of the statistics on the use of counter-measures. The DSB has authorised retaliation in 17 cases (less than 4 per cent of the total number of disputes). In some of these 17 cases, WTO members have chosen not to impose the counter-measures authorised by the DSB. There are two possible ways to understand this data: (i) the level of compliance with the DSB rulings is very good; or (ii) retaliation is not an effective means of inducing compliance.

32. The group favoured the second explanation; retaliation is not an effective means of inducing compliance. This is because of the various difficulties associated with retaliation, such as those enumerated above. The group also noted that nowadays retaliation has been complicated further by the proliferation of free trade agreements (FTAs) and bilateral investment treaties (BITs) given that WTO retaliation may conflict with a Member's obligations under those agreements/treaties. 

33. The group observed that retaliation in the same sector is often impracticable. This observation prompted a discussion on the usefulness of cross-retaliation. Cross-retaliation was considered superior to same-sector retaliation because it provides retaliating Members with greater leeway to minimize injury to its domestic industries. The group observed that the compliance level might be improved if the DSU preference for same-sector retaliation were abandoned.

34. The group also deliberated on the structure of cross-retaliation and discussed the possibility of making cross-retaliation available only to smaller trading partners. At the same time, the group noted that the WTO system of retaliation has inherent flaws, such as hurting consumers and the domestic industry of the retaliating Member, which cannot always be solved by introducing cross-retaliation. 

35. The group also suggested that Members should change their approach to compliance. The approach should shift from "how to make non-compliance more difficult" to "how to make compliance with the rulings easier for the Members". 

36. In certain cases, compliance with the DSB recommendations may be virtually impossible for the respondent Member for a number of reasons. However, an acceptable solution may be reached between the Members. To achieve this, the group proposed that the WTO should facilitate the use of alternative dispute resolution (ADR) tools such as mediation or good offices. As an example, reference was made to the Director-General's good offices in the dispute between Colombia, Panama, Honduras, and the EU in respect of the EU's regime for the importation of bananas. In this regard, the group suggested that recourse to ADR would be more appropriate after adoption of the panel or Appellate Body report. 

37. Finally, the group advanced the idea of increasing the use of monetary compensation in cases of non-compliance. However, such a system must be designed to ensure that rich countries cannot buy their way out of non-compliance. The group also discussed the challenges of the compensation system, including the mechanisms to ensure that compensation is equitable, and the role of the WTO in determining the amount of compensation. There were some doubts as to the ability of the WTO to handle such matters. The group also proposed that the DSU be modified to accommodate the payment of the complainant's litigation expenses.

6. Group V – The Adjudicative Process of the WTO: Contributions from Outside the WTO; Facilitator: Hannes Schloemann, Director, WTI Advisors

38. The group first considered why non-state participation in disputes is an issue, and whether it should be an issue. The group expanded on this notion by identifying the types of non-state actors and how they might participate in a given dispute. Participants identified that non-state actors participate: (i) directly through the filing of amicus curiae briefs; and (ii) indirectly through their respective governments as part of the democratic process. 
39. The group identified the role of private lawyers as a possible third category of participation, given that they may be recruited by non-state actors and might thereafter be included in a government's delegation to a particular dispute. However, the group acknowledged that this was a somewhat artificial distinction because lawyers who become part of a Member's legal team ideally cease to be identified with the private actor. 

40. The group observed that non-state participation in disputes is underscored by three concepts: (i) legitimacy; (ii) permeability; and (iii) discursiveness:

(u) As regards legitimacy, the group observed that trade law is a manifestation of trade policy. Thus, it is essentially a commercial mechanism. However, commercial considerations may not be the only priorities in trade policy, hence the need for contribution by non-state actors. That said, the group considered that, although there may be some discussion about the legitimacy of the WTO DSS in the absence of private actors, the experience of investor-state disputes shows that the inclusion of private actors may not always yield positive results.
(v) Trade policy is composed not only of commercial interests but also involves a cross-over of many other interests. The group referred to this as permeability and noted that there is still a need for these other interests to be accommodated in the WTO DSS. 

(w) The group also considered whether the WTO DSS has a function beyond the settlement of disputes, namely to educate and advise Members. This broader mandate involves capacity-building among constituents. The group referred to this as discursiveness and concluded that this provides additional justification for the inclusion of non-state actors in the WTO DSS.

41. The group then identified several mechanisms that may be used to encourage and develop participation by non-state actors. One proposal envisaged the creation of a mechanism whereby non-state actors could initiate disputes, akin to Section 301 of the Trade Act (1974) in the United States, or the Trade Barriers Regulation in the European Union. However, all participants agreed that a system where non-state actors had standing to bring WTO disputes is not desirable. Another proposal suggested examining and adopting procedures from the International Court of Justice, although it was noted that such comparison may be difficult given the peculiarities of the DSU.

42. Finally, the group acknowledged that broadening participation in the WTO DSS may give rise to new problems. For example, the WTO could compromise its objectivity and exceed its mandate by recognizing the legitimacy of particular "non-trade" interests. Moreover, asymmetries among non-governmental organisations would affect who could make submissions to dispute settlement, thus distorting the process. Such observations contributed to the group's conclusion that private actors should not have standing in dispute settlement.

D. Conclusion of the Workshop

43. Following in-depth discussion of the five key issues in respective study groups, the participants reconvened into a round-table format for the conclusion of the Workshop. The facilitators concluded the Workshop by sharing the results of their respective study groups' discussions along the lines of the summaries set out above.
44. The results of the discussions may be summarised as follows.  Group I identified two types of gaps: (i) the "gaps" in the covered agreements, and (ii) a growing gap between the legislative aspect of the WTO Agreements and the practical developments in dispute settlement. The group was of the view that the drafting technique of constructive ambiguity is no longer acceptable because it leaves the door open for "gap filling" by the Appellate Body, which may not align with the negotiators' intent.   The group also considered that, over the long-term, there will be increasing concerns regarding the legitimacy of WTO law emanating exclusively from the work of WTO adjudicative bodies rather than from Members through negotiation. 

45. Group II divided its discussion into two phases: (i) the panel process; and (ii) the appellate review process. Concerning the panel process, the group proposed finding efficiencies through double briefing and written questions posed before the first meeting, as well as the elimination or avoidance of Article 6.2 DSU arguments. As regards efficiency in Appellate Body proceedings, the group proposed tightening the criteria for Article 11 appeals, which could eliminate or reduce focus on factual matters at the appellate level, and suggested that burdensome time constraints be eliminated so as to allow more time for drafting reports. 

46. Group III identified four areas of focus with respect to developing country participation in WTO dispute settlement: (i) access to the system including domestic legal capacity; (ii) time-frames; (iii) existing provisions of the DSU on S&D treatment; and (iv) the way disputes are dealt with in different regions. The group identified a number of issues associated with access to the DSS and acknowledged that the DSU was functioning well, but proposed that the Members refine the language of the DSU to make the S & D provisions more precise and operative 

47. Group IV observed that the use of counter-measures is very low in the WTO (4 per cent) because retaliation is not an effective means of inducing compliance. The group noted that retaliation in the same sector is often impracticable and suggested that the DSU preference for same sector retaliation be eliminated. The group also proposed a mental shift in the approach to compliance: Members should shift from thinking about "how to make non-compliance more difficult" to determining "how to make compliance with the rulings easier for Members".  The group also encouraged the use of ADR in finding solutions in problematic compliance situations.

48. Group V considered that non-state participation in disputes is underscored by three concepts: (i) legitimacy; (ii) permeability; and (iii) discursiveness. The group acknowledged that participation by non-state actors in dispute settlement could add to legitimacy in that non-commercial interests would be brought to light, but noted that resource asymmetries among private actors affect participation. The group concluded that private actors should not have standing in their own right.
49. This Ideas Workshop was declared a success by the participants and facilitators. The Workshop attracted a diverse group of participants including delegates from developing and developed countries (Geneva-based and capital), academics, NGOs, industry, and private practitioners. Given the format (small study group discussion), a maximum of 40 persons were permitted to register.  It was not possible to accommodate everyone interested in attending the session and hence priority was given to developing country delegates.
__________
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� See, e.g., Article 12 and Appendix 3 Working Procedures, paras. 4-5, 12, DSU.
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