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Abstract
The session discussed how civil society can play a monitoring role in the implementation of trade agreements illustrating the debate by examining, in particular, the monitoring mechanism under the Chapter on Trade and Sustainable Development of the EU–Korea Free Trade Agreement (FTA). The panel agreed that a similar mechanism should be set up in other EU FTAs, as well as be streamlined as a model to follow by other states in their bilateral trade relations. The model should also be considered at the multilateral level. A structured involvement of civil society is essential to overcome the general opposition of civil society to trade liberalization. However, it was recognized that, with the European Union having set the bar very high, it would be difficult to replicate this model in other contexts.
1. Presentations by the panellists
(a) Mr Jonathan Peel, President, Permanent Study Group on WTO and Other International Trade Agreements, EESC
Mr Peel moderated the discussion and set the tone of the session by explaining that the EESC’s experience in being involved in civil society monitoring mechanisms for trade and sustainable development in the framework of EU FTAs could be a useful example of how civil society might be involved in trade matters more generally. This example could also give food for thought when thinking how to involve civil society in topics other than sustainable development and at the multilateral level.
(b) Mr Staffan Nilsson, President, EESC
Mr Nilsson explained that the EESC was very active in trade matters, a policy that is gaining more and more relevance in the current public debate in EU member states. More specifically, the EESC has a particular interest in following the environmental, social, labour and sustainable development implications of trade, and it is strongly in favour of a significant involvement of civil society in trade matters. He confirmed that the EESC could share a very valuable experience of involving civil society in trade affairs, since the EESC – and more broadly, representatives of EU civil society – was participating in monitoring mechanisms set up in FTAs to monitor the implementation of commitments in the area of sustainable development. He stressed the uniqueness of this experience, which is an example of institutionalized involvement of civil society. Mr Nilsson, however, made it clear that the EESC’s experience was still a process in evolution. While civil society involvement in monitoring mechanisms is provided in several bilateral agreements that the European Union has signed with its trade partners, the one established in the framework of the EU–Korea FTA is the only operational one.
(c) Ms Monika Hencsey, Head of Unit, Trade and Sustainable Development, Generalized System of Preferences, Directorate General for Trade, European Commission
Ms Hencsey explained that all new-generation EU FTAs have in principle a sustainable development chapter that includes provisions on labour and the environment. The FTA with the Republic of Korea was one of the first agreements in this respect. The chapter is very much based on internationally agreed principles, and the approach is to build on these shared values while taking into account the different levels of development of trade partners. There are therefore provisions on the implementations of ILO conventions, the sustainable management of natural resources and also a provision on the right to regulate. As regards to dialogue and transparency, civil society is involved domestically in the European Commission’s impact assessment, as well as in sustainability impact assessments (SIA). In the case of SIA, civil society is involved by the consultant responsible for carrying out the study in the partner country. Civil society also has the role of implementation and monitoring, which means providing advice and help to assess how provisions are implemented on the ground. Ms Hencsey concluded that as far as monitoring mechanisms were concerned, the principles would be the same in all FTA negotiations – the involvement of civil society, even though the final outcome may vary, as they reflected trade partners’ preferences.
(d) Ms Evelyne Pichenot, EESC Rapporteur on Sustainable Impact Assessments (SIA) and EU Trade Policy
Ms Pichenot explained that the importance of the EESC was about ensuring the true functioning and effectiveness of the monitoring mechanism. Moreover, the EESC provides a logistical support to the activities of the Domestic Advisory Group and the Civil Society Forum. The EESC also ensures the longevity of these mechanisms, since it is an EU institution well anchored in the Treaties and is therefore a very stable partner of the European Commission and the European Parliament. Ms Pichenot further explained that the key objective of these monitoring mechanisms, besides ensuring implementation, was to strengthen civil society in EU partner countries as well as to consolidate the support of public opinion of trade liberalization. In this respect, it would be fundamental to stir aid for trade also towards the training of civil society in developing countries for them to be able to play their role in monitoring mechanisms. Finally, Ms Pichenot suggested that SIAs should become a reference for all monitoring activities. With regards to the possibility of spreading EU monitoring practices, Ms Pichenot added that for this to happen, third countries should share the perspective of ex-post evaluation of public policies, improve the quality of analysis before agreements are negotiated and have the capacity to correct insufficient or negative effects.
(e) Hon. Mr Niccolò Rinaldi, Member of the European Parliament, Rapporteur for the Safeguard Clause Regulation for the EU–India Free Trade Agreement
Hon. Mr Rinaldi warned that the main problem in trade policy is the lack of communication between the world of business community and the world of civil society, which was also generally worried about the effects of trade agreements implementation. He reminded that there was also an important human rights dimension in trade and that the relation with civil society was crucial to make sure that the legal obligation to respect human rights is actually made compulsory on the ground. Hon. Mr Rinaldi stressed the need to give FTAs a justification, as acceptance was there only if they brought prosperity and jobs, and this had to be the real benchmark. Against this background, civil society is important both in the phase of negotiations and during implementation. However, he reiterated the important constraints: first of all, civil society’s starting point is always suspicion towards trade – hence the need to overcome mistrust. On the other hand, trade liberalization is a relatively new phenomenon, especially the bilateral approach. Trade is very technical, and not necessarily all civil society organizations are able to cope with technicalities. There is the need to engage and support them for a good understanding of trade provisions. In general, civil society is a good ally to try and have sustainable development chapters and, for instance in the case of India, there is really a need to mobilize civil society to this purpose. He concluded that the European Parliament could certainly ensure coalition building with local partners to try and convince decision-makers about the inclusion of sustainable development chapters.
(f) Dr Marion Jansen, Head, Trade and Employment Programme, ILO; Faculty Member, WTI
Dr Jansen confirmed that in all countries, there was suspicion of trade agreements even leading to government instability, proving that if civil society was not involved from the beginning, a trade agreement may not be fulfilled in the end. She reported on the ILO capacity-building activities with civil society and also on the work on building a mutual understanding on trade and labour matters. However, there remains a general absence of trust between trade unions and governmental authorities, and in some countries, this could be an obstacle to try and involve civil society in monitoring mechanisms. As regards to the design of trade agreements in the EU sustainable development chapters, she announced that the ILO had been conducting a study on regional trade agreements to assess to which extent labour provisions had actually had an impact on the ground. The relevant provisions in EU FTAs provide that all partners should implement fundamental principles and rights at work according to ILO standards. US agreements sometimes even contemplate dispute settlement, but where it existed, it was never used because behaviours under scrutiny had already changed beforehand. More generally, it appears that the situation on the ground in the majority of cases has not changed in spite of labour provisions. Therefore, the role of civil society in monitoring could be very useful. The study also shows that whenever there was a threat that national parliaments would not ratify without the sustainable development chapter, the outcome of negotiations changed. Certainly, technical assistance and capacity-building to strengthen the capability of some countries to implement the agreement – for example conducting labour inspections – would certainly help make the case for a sustainable development chapter. Dr Jansen stressed that although there were cases where a stand-alone trade and sustainable development chapter was not an option, provisions on the implementation of the current domestic law without lowering the protection in national legislation upon signature of the agreement were key.
(g) Mr Ricardo Meléndez-Ortiz, Chief Executive, ICTSD
Mr Meléndez-Ortiz explained that the question of the involvement of civil society was very much related to the question of achieving the whole objective of sustainable development. Certainly, the biggest innovation comes from the European Union, but it has also to be kept in mind that there is nothing similar in the world to the EESC. The EU–Korea FTA arrangement is certainly a best practice. However, the bar has been set very high. At the multilateral level, there has been progress in involving civil society – yet, there is no systematic engagement of civil society. He concluded that it would be interesting to see what the implementation of the monitoring mechanisms in the framework of an EU–Peru/Colombia FTA or an EU–Central America Association Agreement would lead to in the end.
2. Questions and comments by the audience
Questions from the audience pointed to the fact that lowering tariffs in India and African, Caribbean and Pacific States for agricultural products risked creating bad social consequences. Hon. Mr Rinaldi replied that social consequences were being kept very well in mind and that a social clause, like the one in the EU–CARIFORUM Economic Partnership Agreement, should be negotiated. Another question enquired how civil society could be kept duly informed of ongoing negotiations while keeping limited access to sensitive information. Ms Hencsey ensured that a good balance between transparency and sensitivity is reached in regular civil society dialogues led by the Directorate General for Trade of the European Commission.
3. Conclusions
The panellist agreed that civil society monitoring mechanism should generally be included in trade agreements – also as a way to compensate for the lack of sanctioning or legal dispute settlement mechanisms that cover labour and environmental commitments. Moreover, the active involvement of civil society in this sense is important to overcome their general mistrust in trade liberalization. However, the parties agreed with the fact that the EU model of civil society involvement, though certainly being a best practice, had set the bar very high. Hence, the difficulty of having the same model set up with all trade partners as well as at the multilateral level.
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