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I. INTRODUCTION  

A. COMPLAINT OF THE PHILIPPINES 

1.1 On 7 February 2008, the Philippines requested consultations with Thailand pursuant to 

Articles 1 and 4 of the Understanding on Rules and Procedures Governing the Settlement of Disputes 

("DSU"), Article XXII:1 of the General Agreement on Tariffs and Trade 1994 (the "GATT 1994"), 

and Article 19 of the Agreement on Implementation of Article VII of the General Agreement on 

Tariffs and Trade 1994 (the "Customs Valuation Agreement") with respect to the measures and claims 

set out below.
1
   

1.2 Consultations were held on 23 April 2008 and on 9 September 2008, but failed to produce a 

mutually agreed solution. 

B. ESTABLISHMENT AND COMPOSITION OF THE PANEL 

1.3 On 29 September 2008, the Philippines requested the establishment of a panel.  At its meeting 

on 17 November 2008, the Dispute Settlement Body ("DSB") established a panel in accordance with 

Article 6 of the DSU (WT/DSB/M/259), with standard terms of reference, to examine the matter 

referred to the DSB by the Philippines in document WT/DS371/3. 

1.4 The Panel's terms of reference are the following: 

"To examine, in the light of the relevant provisions of the covered agreements cited 

by the parties to the dispute, the matter referred to the DSB by the Philippines in 

document WT/DS371/3 and to make such findings as will assist the DSB in making 

the recommendations or in giving the rulings provided for in those agreements." 

1.5 On 16 February 2009, the parties agreed to the following composition of the Panel:
2
 

 Chairman: Mr Roberto Carvalho de Azevedo 

 

 Members: Mr Richard Gottlieb 

   Mr Alvaro Hansen 

 

1.6 Australia, China, the European Union
3
, India, Chinese Taipei and the United States have 

reserved their rights to participate in the Panel proceedings as a third party. 

                                                      
1
 WT/DS371/1 of 12 February 2008. 

2
 WT/DS371/4 of 17 February 2009. 

3
 On 1 December 2009, the Treaty of Lisbon amending the Treaty on European Union and the Treaty 

establishing the European Community (done at Lisbon, 13 December 2007) entered into force.  On 

29 November 2009, the WTO received a Verbal Note (WT/L/779) from the Council of the European Union and 

the Commission of the European Communities stating that, by virtue of the Treaty of Lisbon, as of 

1 December 2009, the European Union replaces and succeeds the European Community.  The third party 

submission in this case dated 18 May 2009 and statement at the third party session on 11 June 2009 were made 

by the delegation of the European Communities. On 8 January 2010, the European Union requested that in its 

report, the Panel change instances of "European Communities" to "European Union", and instances of "EC" to 

"EU", except for prior case titles and quotations. 
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C. PANEL PROCEEDINGS 

1.7 The Panel held the first substantive meeting with the parties on 10 and 12 June 2009.  The 

session with the third parties took place on 11 June 2009.  The second substantive meeting with the 

parties was held on 4-6 November 2009. 

1.8 On 16 December 2009, the Panel issued the descriptive part of its Panel Report.  The Panel 

issued its Interim Panel Report to the parties on 30 June 2010.  The Panel issued its Final Report to 

the parties on 4 August 2010. 

II.  FACTUAL ASPECTS 

A. THE MEASURES AT ISSUE 

2.1 This dispute concerns Thailand's customs and fiscal measures on cigarettes imported from the 

Philippines. 

2.2 The Philippines identified the following as the measures at issue in this dispute: 

(a) Measures pertaining to customs valuation: 

¶ the general rule and/or methodology providing for the systematic rejection of 

transaction value and the systematic use of a deductive valuation method; 

¶ individual determinations made by Thai Customs for entries of cigarettes 

exported from the Philippines and entered between 4 August 2006 and 

19 March 2008, including: 

o the Notices of Assessment for the entries listed in Annex I to the Philippines' 

request for the establishment of a panel; and 

o the assessment of value for purposes of setting the guarantee or cash deposit 

at the time of entry for the entries listed in Annex II to the Philippines' request 

for the establishment of a panel; 

¶ Customs Act, B.E. 2469
4
 (1926), including all amendments; 

¶ Ministerial Regulation No. 132 B.E. 2543 (1990) issued under authority of the 

Customs Act B.E. 2469 (1926) and the amending Ministerial Regulation No. 145 

B.E. 2547 (2004) and Ministerial Regulation No. 146 B.E. 2550 (2007); 

¶ Notification No. 23/2549 (2006) of Thai Customs, containing guidelines on 

customs valuation; 

¶ Customs Regulation No. 2/2550 (2007) Re: amendment of the Customs 

Formalities and Guidelines Code B.E. 2544 (2001) re: Customs formalities to 

prevent Customs value duty evasion, and amendment of Customs Department 

Regulation No. 14/2549 (2006) re: Guideline for Fixing of Customs Value;  

                                                      
4
 The "B.E." year number designates the year in the Buddhist calendar.  The year number in 

parentheses designates the corresponding year A.D. 
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¶ Customs Regulation No. 14/2549 (2006), re Guideline for Fixing of Customs 

Value, as amended by Customs Regulation No. 2/2550 (2007); 

¶ Customs Notification No. 29/2549 (2006) Procedure in requesting duty fee 

assessment; and  

¶ any amendments, implementing measures, or other related measures. 

(b) Measures pertaining to Thailand's Value-Added Tax ("VAT") regime: 

¶ Sections 79/5, 81, 82/7, 88, 88/2, 88/5, 88/6, 89(4), and 89/1 of the Revenue 

Code of Thailand;  

¶ Section 23 of the Tobacco Act B.E. 2509 (1966);  

¶ Royal Decree, issued under the Revenue Code, Governing the Reduction of the 

Value Added Tax Rates (No. 479), B.E. 2551 (2008); 

¶ Royal Decree issued under the Revenue Code Governing Exemption from Value 

Added Tax (No. 239) B.E. 2534 (1991); 

¶ Order of the Revenue Department No. Por 85/2542 (1999);  

¶ Notification of the Director-General of the Revenue Department on VAT 

(No. 10);  

¶ MRSP Notices issued by the Director-General for Excise.  The currently 

applicable MRSPs are set out in the Notice B.E. 2550 (2007) of 29 August 2007 

(for domestic products) and in the Notice B.E. 2551 (2008) of 19 August 2008 

(for imported products); and 

¶ any amendments, implementing measures, or other related measures. 

(c) Thailand's VAT-related requirements on wholesale and retail sellers of cigarettes that 

are contained in the following measures: 

¶ Sections 81 and 82/7 of the Thai Revenue Code; 

¶ Royal Decree issued under the Revenue Code Governing Exemption from Value 

Added Tax (No. 239) B.E. 2534 (1991);  

¶ Order of Revenue Department Por 85/2542; and 

¶ any amendments, implementing measures, or other related measures. 

(d) Measures pertaining to Thailand's other fiscal measures: 

¶ Thailand's excise tax regime operated through the following measures: 

o the Tobacco Act B.E. 2509 (1966), Sections 5, 5 ter, and 5 quinquies;  
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o Notices of Director-General for Excise, setting out the ex factory prices.  The 

currently applicable ex factory prices are set out in the Notice B.E. 2550 

(2007) of 29 August 2007; and 

o any amendments, implementing measures, or other related measures. 

¶ Thailand's health tax regime operated through the following measures: 

o the Health Promotion and Foundation Act, B.E. 2544 (2001), in particular 

Sections 11, 12, and 13 thereof; and  

o any amendments, implementing measures or other related measures. 

¶ Thailand's television tax regime operated through the following measures: 

o the Thai Public Broadcasting Service Act 2551 (2008), in particular Sections 

12, 13, and 14 thereof; and 

o any amendments, implementing measures, or other related measures. 

(e) Thailand's administration of its customs and fiscal measures as listed in (a)-(d) above 

(f) Thailand's administration of its legal provisions pertaining to guarantees, including 

the following: 

¶ the provisions of the Customs Act B.E. 2469 (1926) (as amended) in respect of 

guarantees (specifically, Sections 112, 112 bis, 112 ter, and 112 quater);  

¶ Customs Regulation No. 2/2550 (2007) Guideline to determine customs price 

valuation; and 

¶ any amendments, implementing measures, or other related measures. 

(g) An investigation by Thailand's Department of Special Investigation ("DSI") of the 

Thailand branch office of Philip Morris (Thailand) ("PM Thailand") in relation to the 

declared customs value of imports from the Philippines 

(h) Undue delay in Thailand's administrative decision making: 

¶ delays in decision making by the Board of Appeals ("BoA"), which operates 

under Section 112 sexies to Section 112 undevicies of the Customs Act; and 

¶ failure to meet the 90-day deadline set in Thai law in Section 45 of the 

Administrative Procedure Act B.E. 2539 (1996) for administrative decisions in 

appeals against the maximum retail selling prices ("MRSPs") set by the Thai 

Excise Department. 

(i) Failure to provide for judicial or administrative review of the customs authorities' 

decisions relating to the imposition and collection of guarantees, pending the 

issuance of a notice of assessment, covering the customs duties and excise, health 

and television taxes that may become payable 
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B. PROCEDURAL HISTORY 

1. Additional procedures for the protection of business confidential information ( " BCI"  

procedures) 

2.3 On 19 February 2009, the Philippines submitted a letter to the Panel requesting it to establish 

special procedures to protect BCI.  In the Annex to this letter, the Philippines proposed a draft of 

suggested BCI procedures.  Following an exchange of views on issues relating to BCI procedures at 

the organizational meeting held on 25 February 2009, the parties submitted their comments in writing 

on 27 February 2009.  Thailand also provided the Panel with its own draft of suggested BCI 

procedures on the same day.  The Philippines submitted, on 2 March 2009, its comments on 

Thailand's written comments of 27 February 2009.  In response, Thailand provided additional 

comments on the Philippines' comments on 3 March 2009.  On the same day, the Philippines made 

further comments on Thailand's comments of 3 March 2009.  Having considered, inter alia, the draft 

versions of the BCI procedures submitted by the parties, their comments on each other's draft BCI 

procedures and the BCI procedures adopted in previous disputes, the Panel adopted additional 

working procedures concerning BCI on 11 March 2009.  These procedures are set forth in Annex A-1. 

2.4 In accordance with paragraph 2 of the BCI procedures, on 16 March 2009, the parties 

submitted Approved Persons lists to the Panel and the other party.  In the absence of objection from 

the parties to the designation of an individual, included in the list submitted by the other party, as an 

Approved Person, the Panel designated these individuals as Approved Persons on 18 March 2009. 

2. Amicus curiae briefs 

2.5 On 27 March 2009, the Panel received a request from a private entity wishing to submit 

information to the Panel with regard to this dispute.  On 17 April 2009, the Panel responded by 

requesting that such amicus curiae briefs be addressed directly to the parties and third parties to the 

dispute.  Upon receiving such briefs, the parties and third parties would decide whether and how to 

use such briefs and/or any information contained therein in their submissions and arguments to the 

Panel in these proceedings. 

3. The Philippines' request to the Panel to seek certain documents from Thailand pursuant 

to Article  13 of the DSU 

2.6 The Philippines requested in its first written submission
5
 that, pursuant to Article 13 of the 

DSU, the Panel seek certain documents from Thailand to facilitate the Panel's objective assessment of 

the claims, arguments and evidence before it.  The Panel informed the parties on 1 April 2009 of its 

decision to render its ruling in this regard after it has had an opportunity to review Thailand's first 

written submission.  Thailand noted at the first substantive meeting with the Panel, that some of the 

documents on the Philippines' document list had already been submitted by the parties as part of their 

first written submissions.  Thailand further provided the Panel with a number of other documents on 

the Philippines' list as part of its first oral statement.  Further, Thailand also commented on the 

relevance of several other documents on the Philippines' list.  During the first substantive meeting, the 

Panel asked the Philippines to clarify the remaining documents on its list and any other additional 

documents that it still considered necessary for the Panel to seek from Thailand.  The Philippines 

submitted an updated list of documents on 15 June 2009. 

2.7 The Panel considered the parties' views on the documents/information requested by the 

Philippines in the light of the matters presented in this dispute.  Pursuant to the authority vested in 

panels under Article 13.1 of the DSU, the Panel sent a letter on 24 August 2009, requesting the parties 

                                                      
5
 The Philippines' first written submission, paras. 685-713. 
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to submit certain documents/information as indicated in the Annex to the letter.  The parties submitted 

the requested documents/information on 4 September 2009.  Pursuant to these submissions, comments 

were received from the Philippines on 16 September 2009 and from Thailand on 25 September 2009. 

III.  PARTIES' REQUESTS FOR FINDINGS AND RECOM MENDATIONS  

A. THE PHILIPPINES 

3.1 The Philippines requests that the Panel find that: 

(a) with respect to the administration of customs and fiscal rules, Thailand violates: 

¶ Article X:3(a) of the GATT 1994 because persons responsible for administering 

Thailand's customs and tax rules are officers of Thailand Tobacco Monopoly 

("TTM"); 

¶ Articles X:3(a) and X:3(b) of the GATT 1994 because of delays in its 

administrative decision-making, particularly undue delays in the BoA's decision-

making; and 

¶ Article X:3(b) of the GATT 1994 because Thailand provides no legal mechanism 

whatsoever for the administrative or judicial review of decisions taken by Thai 

Customs to collect guarantees for customs duties and internal taxes potentially 

due of the finally assessed customs value. 

(b) with respect to customs valuation issues, Thailand violates: 

¶ Articles 1.1 and 1.2 of the Customs Valuation Agreement by maintaining and 

applying a general rule requiring the rejection of transaction value; 

¶ Articles 1.1 and 1.2 of the Customs Valuation Agreement by improperly 

rejecting PM Thailand's declared transaction values for [[xx.xxx.xx]]  entries; 

¶ Article 1.2(a) of the Customs Valuation Agreement by failing to communicate 

"grounds" before rejecting transaction value; 

¶ Article 16 of the Customs Valuation Agreement by failing to provide an 

adequate explanation as to how the customs value was determined; 

¶ if the Panel finds that Thailand valued PM Thailand's goods under Article 7 of 

the Customs Valuation Agreement: 

o Thailand improperly applied Article 5 of the Customs Valuation Agreement 

by declining to use that provision for impermissible reasons; 

o Thailand violated Article 7.1 of the Customs Valuation Agreement by 

improperly incorrectly assessing the deductive value of PM Thailand's 

transactions, specifically by failing to deduct three claimed items and by 

deducting incorrect amounts for VAT and excise tax for certain transactions; 

and 
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o Thailand violated Article 7.3 of the Customs Valuation Agreement by failing 

to inform PM Thailand in writing of the customs value determined under 

Article 7 and the method used to determine such value; 

¶ if the Panel finds that Thailand valued PM Thailand's goods under Article 5 of 

the Customs Valuation Agreement, Thailand violated Article 5 of the Customs 

Valuation Agreement by improperly incorrectly assessing the deductive value of 

PM Thailand's transactions; and 

¶ Article 10 of the Customs Valuation Agreement by disclosing in the Thai media 

confidential customs valuation information provided by PM Thailand to Thai 

Customs. 

(c) with respect to VAT, Thailand violates: 

¶ Article X:1 of the GATT 1994 by failing to publish the methodology and data 

that it uses to determine the tax base for VAT, i.e., the government-fixed MRSP; 

¶ Article III:2 of the GATT 1994 by imposing a higher VAT burden on imported 

products than on like domestic products as a result of the level of the MRSPs; 

¶ Article III:2 of the GATT 1994 by exempting resales of domestic cigarettes from 

VAT liability;  

¶ Article III:4 of the GATT 1994 by imposing more onerous administrative 

requirements for VAT in connection with the resale of imported cigarettes; and 

¶ Article X:3(a) of the GATT 1994 by failing to administer the VAT system in a 

uniform, reasonable and impartial manner. 

(d) with respect to excise, health and television taxes, Thailand violates: 

¶ Article X:1 of the GATT 1994 by failing to publish the methodology and data 

that it uses to determine the excise tax base for domestic cigarettes, i.e., the 

government-fixed ex factory price;  

¶ Article X:1 of the GATT 1994 by failing to publish laws and regulations 

governing the release of guarantees for potential liability for health, excise and 

television taxes; and 

¶ Article X:3(a) of the GATT 1994 by failing to administer the excise, health and 

television taxes in a manner that is uniform, reasonable and impartial. 

3.2 The Philippines requests that the Panel recommend that Thailand bring its measures found to 

be WTO-inconsistent into conformity with its WTO obligations.  

B. THAILAND  

3.3 Thailand requests the Panel to find that with respect to the measures within the Panel's terms 

of reference, the Philippines has failed to establish that Thailand has acted inconsistently with its 

obligations under any of the provisions of the covered agreements cited by the Philippines. 
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3.4 Thailand notes that this dispute is unusual in that the Philippines is complaining about 

individual completed acts (including, inter alia, the valuation of the [[xx.xxx.xx]]  entries listed in the 

panel request, the alleged breach of Article 10 of the Customs Valuation Agreement, and the use of 

guarantee values in determining superseded MRSPs allegedly in breach of Article X:3(a)), rather than 

measures that have ongoing effect as of the date of establishment of the Panel.
6
  In the event that the 

Panel makes findings that Thailand has acted inconsistently with its WTO obligations with respect to 

any of these completed acts, the Panel should, consistent with the guidance provided by prior panels 

and the Appellate Body,
7
 refrain from making recommendations with respect to those completed acts.   

IV.  ARGUMENTS OF THE PAR TIES 

4.1 The arguments presented by the parties in their written submissions and oral statements are 

reflected below.
8
 

A. EXECUTIVE SUMMARY OF THE FIRST WRITTEN SUBMISSION OF THE PHILIPPINES 

1. Introduction  

4.2 This dispute concerns a series of inter-related customs and internal tax measures taken by 

Thailand regarding cigarettes imported into Thailand from the Philippines by PM Thailand.  These 

customs and tax measures have been both formulated and applied by Thailand in ways that serve to 

protect the interests of the State-owned monopoly producer of cigarettes, TTM.  In addition to 

protecting TTM's domestic cigarettes, these measures are characterized by a lack of transparency that 

deprives the importer of the most basic information regarding the regulatory treatment of its goods, 

and also by chronic delays in decision-making. 

4.3 The Philippines in no way questions Thailand's prerogative to regulate its domestic cigarettes 

market, including through health measures, and labelling and advertising restrictions.  No such 

regulations or policies are at issue in this dispute.   

2. Thailand violates Article  X:3(a) of the GATT  1994 by failing to administer its customs 

and internal tax rules in a " reasonable"  and " impartial "  manner 

(a) The dual role of TTM Officials as Senior Thai Government Officials is inconsistent with 

Article X:3(a) of the GATT 1994 

4.4 Thailand violates Article X:3(a) because of pervasive institutional and personal links between 

the Government of Thailand and TTM, which is a "State Enterprise" under Thai law.  Since at least 

1995, persons responsible for managing TTM's commercial activities as members of the TTM Board 

of Directors, have also held senior government positions in the Ministry of Finance as Director-

General ("DG") of Customs, DG Excise and DG Revenue.   

4.5 These individuals have been responsible for administering the customs and tax rules to which 

imported and TTM's own cigarettes are subject.  Through their governmental functions, these 

individuals:  improperly rejected PM Thailand's declared transaction values;  imposed non-reviewable 

guarantee values;  substituted PM Thailand's transaction values with higher assessed customs values;  

subjected imported cigarettes to discriminatory VAT treatment;  levied excise, health and television 

                                                      
6
 Exhibit THA-36. 

7
 E.g., Panel Report, Dominican Republic ï Import and Sale of Cigarettes, paras. 7.363, 7.393, 7.419; 

Appellate Body Report, US ï Certain EC Products, paras. 81 and 129. 
8
 The summaries of the parties' arguments are based on the executive summaries submitted by the 

parties to the Panel.  Footnotes in this section are those of the parties. 
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taxes on a tax basis that is inconsistent with the prescribed tax basis and that is without foundation in 

Thai law;  systematically failed to meet basic transparency requirements, failing to publish rules 

governing decision-making and explanations for decisions in relation to the customs and tax 

measures;  and systematically delayed decision-making. 

4.6 Even in the context of a public monopoly, this involves an unacceptable conflict of interest.  

By definition, the TTM officials' public powers profoundly influence the relative competitive 

situation of domestic and imported cigarettes.  Yet, the officials in question, as part of the domestic 

producer's senior management, have incentives, including personal financial incentives ï and, 

moreover, are obliged by Thai law ï to promote the domestic producer's interests, maximizing its 

market share, revenues, and profits.  Furthermore, the Minister of Finance himself has made public 

statements that TTM should be protected to prevent imported cigarettes from eroding TTM's market 

position and expressed concerns that PM Thailand's brands would "snatch all of TTM's share if the 

volume of imports is not reduced".
9 
 

4.7 The dual role of senior Government officials as senior TTM executives constitutes 

"unreasonable" and "partial" administration of Thailand's customs and tax laws under Article X:3(a).  

First, it is not "reasonable" ï "appropriate" or "suitable" ï or "impartial" to vest government officials 

that are TTM Directors with decision-making power over imported and domestic cigarettes, and over 

domestic producers and importers of these goods.  Doing so creates an "inherent danger"
10

 that the 

TTM Directors could use their governmental powers in a manner that confers a competitive advantage 

on their own company, TTM, and its products.  By any standard, such administration is neither 

"reasonable" nor "impartial", as confirmed by the panel report in Argentina ï Hides and Leather. 

4.8 Second, Thailand's administration of its customs and tax laws is unreasonable and partial 

because, in their capacity as government officials, TTM Directors have access to BCI provided by 

PM Thailand in connection with the importation of cigarettes.  Wearing a government "hat", the TTM 

officials are vested with the power to request and, indeed, routinely request, sensitive BCI from their 

competitors.  This state of affairs creates an unacceptable risk ï an "inherent danger"
11 
ï that TTM 

could derive an unfair advantage from information that should not be in TTM's hands.  The situation 

in this dispute is, again, similar to the situation in Argentina ï Hides and Leather. 

(b) Thailand violates Articles X:3(a) and X:3(b) of the GATT 1994 because of undue delays in 

the BoA's administrative decision-making 

4.9 Thailand has failed to ensure that administrative appeals against customs valuation decisions 

are resolved promptly, as required by Articles X:3(a) and X:3(b) of the GATT 1994.  Administrative 

appeals filed by PM Thailand to the BoA between March 2002 and March 2003 have still not been 

resolved, more than seven years later.  It is not "reasonable" within the meaning of Article X:3(a) to 

fail to decide customs valuation appeals for a period of six to seven years, thereby leaving an importer 

without a prompt remedy against decisions taken by the customs authority.  These delays are 

especially unreasonable given that the BoA has not convened for over a year to consider 

PM Thailand's appeals.  Moreover, these delays are inconsistent with Article X:3(b), which requires a 

WTO Member to maintain "tribunals or procedures" to ensure "prompt review and correction of 

administrative action relating to customs matters" (emphasis added).  By any standard, a process in 

which the first administrative step towards the "review and correction" of valuation decisions lasts for 

more than six years is not "prompt". 

                                                      
9
 "Thanong presses to raise tax on imported cigarettes", Khao Hun, 31 August 2006.  Exhibit PHL-1. 

10
 Panel Report, Argentina ï Hides and Leather, para. 11.100. 

11
 Panel Report, Argentina ï Hides and Leather, para. 11.100. 
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(c) Thailand fails to respect Article X:3(b) because no mechanism exists under Thai law for the 

review of guarantee values 

4.10 Thailand fails to respect Article X:3(b) of the GATT 1994 because it provides no legal 

mechanism whatsoever for the administrative or judicial review of decisions taken by Thai Customs 

to collect guarantees for customs duties and internal taxes potentially due on the finally assessed 

customs value.  Article X:3(b) requires a WTO Member to maintain "tribunals or procedures" to 

ensure "prompt review and correction of administrative action relating to customs matters".  Under 

Thai law, an importer is unable to seek any "review and correction" of the imposition of guarantee 

values, let alone a prompt "review and correction".  Therefore, Thailand violates Article X:3(b) of the 

GATT 1994. 

3. Thailand violates numerous provisions of the Customs Valuation Agreement 

(a) Thailand acted inconsistently with Articles 1.1 and 1.2 of the Customs Valuation Agreement 

by improperly rejecting PM Thailand's declared transaction values for a number of entries 

(i) Thailand violated Article 1.1 by improperly rejecting PM Thailand's transaction values as the 

basis for customs values   

4.11 Thailand acknowledged that PM Thailand's declared transaction values were the "price paid 

or payable".
12

  However, Thailand rejected PM Thailand's declared transaction value for two reasons, 

namely because:  (1) the importer and exporter are related;  and, (2) another, unspecified importer 

imports "the same type of goods" at "3 ï 4 times" the value of PM Thailand's declared transaction 

value. 

4.12 Article 1 of the Customs Valuation Agreement provides that the customs value is, in 

principle, the transaction value declared by an importer.  An authority may disregard the transaction 

value, and apply other valuation methods under the Customs Valuation Agreement, only if a valid 

basis is available to do so.  Neither of the two reasons relied on by Thailand provides such a valid 

basis.   

4.13 Thailand's first reason ï that the importer and exporter are related ï is expressly excluded in 

Article 1.2(a) as the sole reason for rejecting transaction value.  Thus, the existence of a relationship 

between the buyer (PM Thailand) and the seller (Philip Morris Philippines Manufacturing Inc ["PM 

Philippines"]) is not, in itself, a legitimate ground for rejecting declared transaction values.  Moreover, 

this relationship has been known to the Thai authorities for a number of years before Thailand began 

rejecting PM Thailand's declared transaction values. 

4.14 Thailand's second reason ï that another, unspecified importer imports "the same type of 

goods" at "3-4 times" higher prices ï is also flawed.  The price declared by one importer cannot, in 

itself, be the grounds for rejecting the declared transaction value of another importer.  Thailand's 

reliance on this benchmark is also logically inconsistent, because Thailand relied on the other 

operator's prices to reject PM Thailand's declared transaction value, but then assessed PM Thailand's 

customs value at a much lower value than the other operator's prices. 

4.15 The Philippines believes that the unspecified "[]other importer" is a duty-free operator.  

However, the purchase prices of the operator at issue are not a permissible benchmark because this 

operator:  does not import goods into the Thai customs territory;  is exempt from internal taxes, which 

                                                      
12

 Minutes of Meeting "Re Prescription of Import Prices of Cigarettes for Solving the Problem 

regarding Prescription of Cigarette Prices According to the Policy of the Ministry of Finance," dated 14 March 

2007 ï Annex 8 to Thai Government Submission in Thai Central Tax Court Case.  Exhibit PHL-74. 
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influences the selling price to the duty-free operator;  and, is in a very different position in the value 

chain than PM Thailand.  Importantly, an Opinion by the World Customs Organization, requested by 

Thailand itself before it began rejecting PM Thailand's declared transaction values in August 2006, 

confirms that values declared by a duty-paid importer and a duty-free operator are not comparable, 

without extensive adjustments.  Thailand did not perform any such adjustments. 

(ii)  Thailand violated Article 1.2(a) because it failed to inform PM Thailand of the grounds for 

considering that the relationship between PM Philippines and PM Thailand influenced the 

price  

4.16 Thailand failed to comply with its duty under Article 1.2(a) of the Customs Valuation 

Agreement to communicate the "grounds" for considering that the relationship between PM Thailand 

and PM Philippines influenced the price.  First, Thailand failed to communicate adequate grounds.  

As previously explained, Thailand's stated grounds for rejecting the declared transaction values are 

inconsistent with Article 1.1.  The communication of WTO-inconsistent grounds for doubting 

transaction values cannot satisfy the requirement under Article 1.2(a). 

4.17 Second, when Thailand provided a statement in December 2006 to PM Thailand why it was 

doubting the declared transaction value, it failed to state that PM Thailand's prices were 3-4 times 

lower than the prices declared by another operator.  There is evidence showing that Thailand relied on 

the other operator's prices in doubting PM Thailand's transaction values before December 2006.  

Nonetheless, Thailand informed PM Thailand of that ground only 5 months later, in April 2007.   

4.18 Third, Thailand failed to inform PM Thailand of its doubts in a timely fashion.  Thai Customs 

began rejecting transaction values on 4 August 2006, and PM Thailand requested a statement of 

grounds on 8 August 2006.  Thailand did not respond to that request until 19 December 2006, i.e., 

four-and-a-half months later.  During this extended period, PM Thailand was required to provide 

onerous bank and cash guarantees, and had no opportunity to defend its declared transaction value.  

Thus, for almost two thirds of the time that Thailand took to assess PM Thailand's customs values, 

PM Thailand was given no indication as to why its declared transaction values were being rejected.  

During this time, PM Thailand was deprived of any opportunity to respond effectively to the 

authority's concerns and to inform its decision-making process.   

(iii)  Thailand violated Article 16 of the Customs Valuation Agreement by not providing an 

adequate explanation of its customs value determination for entries at issue 

4.19 Thailand's 12 April 2007 letter also violated Article 16 of the Customs Valuation Agreement.  

First,  Thailand failed to explain adequately why it rejected PM Thailand's declared transaction 

values.  Thailand's stated ground was that PM Thailand and PM Philippines are related, but it did not 

explain how this relationship allegedly influenced the price between the parties.  Moreover, Thailand's 

one-sentence reference to imports from another importer "with 3-4 times price difference" is vague 

and unclear, and failed to explain:  who that "importer" is;  from where it imports its goods;  why its 

prices serve as an indicator of what PM Thailand declared transaction values should be;  and what 

adjustments, if any, were made for that comparison. 

4.20 In addition, the other "importer" appears to be a duty-free operator.  PM Thailand informed 

Thailand in August 2006 that a comparison of its prices with those of a duty-free operator was not 

relevant or appropriate.  In its April 2007 communication, Thailand failed to explain, in the light of 

that comment, why it nevertheless considered that the prices of a duty-free operator were pertinent.  

Thailand also failed to explain why the "3-4 times" higher values of the other operator served as a 

benchmark to reject PM Thailand's transaction values, but not as a benchmark to assess the customs 

values. 
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4.21 Second, the communication's bald reference to the use of a "Fall Back" valuation method, 

based on a deductive method, failed to explain precisely how and on what basis Thai Customs 

calculated the assessed values.  Third, Thailand also failed to explain why the assessed values are 

internally inconsistent.  Thailand assessed at different values shipments entered at the same time, 

sometimes on the same day, and under the same circumstances.  This erratic and arbitrary decision-

making demonstrates the crucial importance of adequate explanations. 

(iv) Thai Customs violated Article 5 of the Customs Valuation Agreement by declining to use a 

deductive valuation methodology without an adequate reason 

4.22 Assuming that Thailand was entitled to reject PM Thailand's declared transaction values 

under Article 1 of the Customs Valuation Agreement (quod non), Thailand violated Article 5 of the 

Customs Valuation Agreement because it had no valid reasons for declining to use the deductive 

valuation method under this provision.  Thailand's reason was that PM Thailand could not submit 

audited financial statements for 2006.  However, Article 5 does not require that the importer's "profits 

and general expenses" be based on the audited financial statement for the year of importation.  Indeed, 

in an internal government document, Thai Customs stated on 6 March 2007 that PM Thailand's 

audited financial statement for 2005 ï which were available to Thai Customs ï provided a reliable 

statement of profit and general expenses and could be used for valuation purposes.  As a result, 

Thailand violated Article 5 of the Customs Valuation Agreement by failing to value PM Thailand's 

goods using the deductive method under that provision. 

(v) Thailand violated Article 7 of the Customs Valuation Agreement by failing to apply 

"reasonable means" to value PM Thailand's cigarettes and instead relying on "arbitrary and 

fictitious values" 

4.23 Thailand valued PM Thailand's imports using the "Fall Back" method under Article 7 of the 

Customs Valuation Agreement, although it failed to disclose the specific methodology used.  Under 

Article 7, customs value must be determined using "reasonable means", which requires the use of 

objective criteria that generate transparent, consistent, and predictable results.  Thailand failed to use 

"reasonable means" in its valuation of PM Thailand's entries as evidenced by its inconsistent and 

erratic decisions for PM Thailand's entries.  Although these entries were made under the same 

circumstances, Thailand valued the entries differently, including entries that were cleared on the same 

day.   

4.24 Further, Thailand's inconsistent and erratic decision-making demonstrates that Thailand 

violated Article 7.2(g) by using "arbitrary or fictitious values".  For example, in a situation where two 

entries cleared on the same day, Thailand accepted the transaction value for one of these entries, but 

rejected it for the other entry, and then assessed a value above the transaction values. 

4.25 Thailand also violated Article 7.3 by failing to provide an adequate explanation of the 

valuation method used.  Although Thailand disclosed that it had used a deductive method, Thailand 

did not disclose:  the starting point of the deductive calculations, the nature or amount of the 

deductions made, the data sources used, and how the deductive method differed from deductive 

valuation under Article 5.   

(vi) Thailand violated Article 10 of the Customs Valuation Agreement by disclosing in the Thai 

media confidential customs valuation information provided by PM Thailand  

4.26 During August 2006 and for some weeks thereafter, Thai Government officials repeatedly 

disclosed to the Thai Press, PM Thailand's declared transaction values.  These repeated disclosures of 

highly confidential information violated Article 10 of the Customs Valuation Agreement, which 

requires that all information which is by nature confidential, or which is provided on a confidential 



 WT/DS371/R 

 Page 13 

 

 

  

basis for purposes of customs valuation, be treated as "strictly confidential".  Authorities must "not 

disclose [that information] without the specific permission of the person" providing the information.  

PM Thailand never authorized the disclosure of this information.   

4. Claims pertaining to VAT  

(a) Thailand violates Article X:1 of the GATT 1994 by not publishing the methodology used to 

determine the tax base for VAT, i.e., the government-fixed MRSP 

4.27 Under Thai law, the tax basis for VAT is a government-fixed MRSP determined for each 

domestic and imported brand.  To comply with Article X:1 of the GATT 1994, and consistent with the 

Dominican Republic ï Import and Sale of Cigarettes, Thailand must publish the "essential 

information" concerning (a) the overall methodology used to determine the MRSPs for each brand;  

(b) the methodology used to obtain data, including price surveys in Thailand and other countries, and 

(c) the data relied upon by DG Excise in making its regulations or rulings, including the results of any 

surveys.  Contrary to Article X:1 of the GATT 1994, Thailand has not published laws or regulations 

addressing any of this information. 

(b) Thailand imposes higher VAT on imported products than on domestic products, thereby 

violating Article III:2 of the GATT 1994 

4.28 Thailand violates Article III:2 of the GATT 1994 because it imposes VAT on imported 

cigarettes "in excess" of VAT imposed on "like" domestic cigarettes.  Imported and domestic 

cigarettes are "like products" within the meaning of Article III:2 for the following reasons.  They have 

the same essential physical characteristics consisting of a paper tube, a mix of tobacco and additives, 

and a filter.  They have the same "end uses", and Thai consumers treat and perceive imported and 

domestic brands as substitutable products satisfying the same demand.  There is also market-based 

evidence demonstrating that consumers "switch" between domestic and imported brands.  The 

cigarettes also fall under the same tariff heading, and Thailand makes no regulatory distinctions 

between different types of manufactured cigarettes. 

4.29 Imported cigarettes are taxed "in excess" of domestic cigarettes because MRSPs are higher 

for imported than for domestic cigarettes.  Considering the totality of the Thai cigarette market, over 

90 per cent of imported cigarettes have a higher MRSP than over 95 per cent of domestic cigarettes.  

Excess taxation of imported cigarettes also arises because Thailand established the MRSPs for 

domestic cigarettes at the level of the retail selling price ("RSP"), whereas the MRSPs for imported 

cigarettes are typically above the RSP.  Because of this "gap" between the MRSP and RSP, imported 

cigarettes are subject to a higher relative VAT burden than domestic cigarettes. 

4.30 Thailand has not published the general rules used to calculate the MRSPs.  Nonetheless, the 

methodology used to calculate the September 2006 and March 2007 MRSPs has been disclosed and 

involves discrimination prejudicial to imported brands.  The methodology involved the addition of a 

gross margin, which was 250 per cent higher for imported brands (Marlboro and L&M ) than for 

domestic brands.  For these imports, Thailand declined to use the importer's actual gross margin, even 

though Thai Customs expressly found that this margin was "reliable" and, instead, Thailand 

constructed a margin based on alleged and undisclosed price surveys.  In contrast, for domestic 

brands, Thailand used TTM's actual gross margin. 
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(c) Thailand's de jure exemption of resellers of domestic cigarettes from VAT violates 

Articles III:2 and III:4 of the GATT 1994, because the same exemption is not afforded to 

resellers of imported cigarettes 

4.31 Thailand also violates Article III:2 of the GATT 1994 by exempting resellers of domestic 

cigarettes from VAT liability but not so exempting resellers of imported cigarettes.  Thus, resales of 

imported products are subject to VAT, whereas resales of domestic products are not.  This constitutes 

less favourable treatment, and excess taxation, of imported products that are "like" domestic products. 

4.32 Thailand's exemption from VAT of domestic cigarettes also results in a violation of 

Article III:4 of the GATT 1994.  There are two elements to this violation.  First, because resellers of 

imported cigarettes are liable to pay VAT, they are also subject to VAT-related administrative 

requirements from which resellers of domestic cigarettes are exempt.  These administrative 

requirements include the requirement to prepare and deliver a tax invoice;  to maintain VAT records;  

and to accept tax audits.  These administrative requirements constitute less favourable treatment for 

imported cigarettes than for domestic cigarettes. 

4.33 Second, if a reseller of imported cigarettes wishes to eliminate its VAT liability on resales, it 

must claim a tax credit for VAT paid by the entity from which it bought the cigarettes.  To obtain the 

tax credit, the reseller is subject to an administrative procedure.  Resellers of domestic cigarettes are 

not subject to VAT, and are therefore not subject to this procedure.  Again, this constitutes less 

favourable treatment for imported cigarettes than for domestic cigarettes. 

(d) Thailand administers the VAT system for one set of MRSPs for imported cigarettes in a 

manner that is not uniform, reasonable and impartial, as required by Article X:3(a) of the 

GATT 1994 

4.34 Thailand fails to administer its VAT system in a uniform, reasonable and impartial manner, as 

required by Article X:3(a) of the GATT 1994.  The Philippines' claim focuses on the VAT base, i.e., 

the MRSP.  Thailand's administration of the VAT system has not been "uniform", because the MRSP 

tax base for imported cigarettes has been administered using different criteria and different calculation 

inputs.  Sometimes the calculations have been notional amounts, never actually paid, based on a 

guarantee value.  At other times, the calculations have been actual amounts based on the assessed 

customs value.  The guarantee value and the assessed customs value are legally different and serve 

different purposes.  Thailand's use of these different approaches has had an impact on the level of the 

tax base and, hence, the tax burden.  Because the MRSP lies at the heart of Thailand's VAT system, 

the calculation of the MRSP using different criteria means that a key component of Thailand's VAT 

system is not uniformly administered. 

4.35 Thailand's administration of the VAT system is also not "reasonable" and "impartial".  

Specifically, the September 2006 MRSPs evidence unreasonable and partial administration, because 

Thailand used a guarantee value as the starting-point for the MRSP calculation.  This guarantee value 

was described by Thailand as the "highest rate to which the products would be subject [to customs 

duties]".  It is not "reasonable" within the meaning of Article X:3(a) to use an estimate of the 

"highest" possible customs value to calculate a definitive tax.  Indeed, even in Thai law, the guarantee 

value is not treated as having a definitive character, and is instead used only to collect guarantees for 

customs duties, as well as the excise, health and television taxes that may become due following the 

assessment of the customs value.   

4.36 Thailand's administration is also not "reasonable", because the amounts added in the MRSP 

calculation are purely notional, and not the actual amounts ultimately paid on the basis of the assessed 

customs value.  To the extent that domestic law calls for the tax base to be established by the addition 

of amounts for customs duties and internal taxes, reasonable administration under Article X:3(a) 
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precludes the addition of speculative, notional amounts.  Moreover, Thailand also engages in "partial" 

administration, because the starting-point for the MRSP calculation for domestic cigarettes is not 

based on a "highest" estimated value but is, instead, the actual ex factory prices published in MRSP 

Notices. 

4.37 Finally, Thailand's administration of its VAT system is not "reasonable" because Thailand 

fails to establish and apply generally applicable criteria for determining the MRSP.  Reasonable 

administration of a tax requires that generally applicable rules be established to regulate the way in 

which a tax base is determined with respect to subject products.  The need for such rules has particular 

importance in the case of taxes because they impose a direct pecuniary charge on subject persons and 

goods.   

5. Claims pertaining to the excise, health, and television taxes 

(a) Thailand violates Article X:1 of the GATT 1994 by failing to publish the rules regarding the 

determination of the ex factory price 

4.38 Under Thai law, the government-determined ex factory price is the basis for the excise, health 

and television tax on domestic cigarettes.  The determination of ex factory prices falls within the 

scope of Article X:1, because it is a "regulation" or "administrative ruling" pertaining to "taxes or 

other charges".  Thailand publishes only the amount of the ex factory price, without providing any 

further information on how that price is determined.  However, as the Panel found in Dominican 

Republic ï Import and Sale of Cigarettes, Article X:1 requires Thailand to publish the methodologies, 

formulae and data used to determine the ex factory prices.  Because Thailand has not done so, it 

violates Article X:1. 

(b) Thailand violates Article X:1 by failing to publish laws and regulations governing the release 

of guarantees for potential liability for health, excise and television taxes 

4.39 When Thailand delays the assessment of customs value, an importer may withdraw its 

cigarettes from customs if it provides guarantees for its potential liability for customs duties, and for 

excise, health and television tax.  The guarantees are based on a guarantee value determined by Thai 

Customs.  If the subsequently assessed customs value is lower than the guarantee value, the importer's 

liability for customs duty, excise, health and television tax is lower than the guaranteed amount.  In 

that case, as occurred in July 2008, Thailand releases the guarantees to the extent that they exceed the 

customs duties and taxes payable on the customs value.  However, Thailand has published no laws or 

regulations governing the release of these guarantees.  This is contrary to Article X:1 because rules 

concerning the release of guarantees are "[l]aws" or "regulations" "pertaining to é the valuation of 

products for customs purposes", within the meaning of that provision. 

(c) Thailand violates Article X:3(a) of the GATT 1994 by administering its excise, health and 

television taxes in a non-uniform, unreasonable and partial manner 

4.40 Thailand's administration of its excise, health, and television taxes is not uniform, reasonable 

and impartial, contrary to the requirements of Article X:3(a) of the GATT 1994.  Under Thai law, for 

imported cigarettes, the base for the imposition of these taxes is the assessed customs value plus the 

applicable customs duties ("Duty-Paid c.i.f. Price").  In some circumstances, however, Thailand 

administers the taxes using a tax base that is without foundation in Thai law.   

4.41 Specifically, in cases where:  (1) Thai Customs rejects the declared customs value and 

assesses a higher value, and subsequently (2) that assessment is reversed and reduced following an 

administrative or judicial ruling, Thailand does not collect the excise, health and television taxes on 

the basis of the Duty-Paid c.i.f. Price.  Instead, Thailand uses an unlawful tax base to collect the 
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excise tax, because it collects the tax on the basis of an initial incorrect valuation decision by Thai 

Customs, which is then revised downwards on appeal.  By definition, following administrative or 

judicial reversal, the authorities' incorrect valuation decision has no basis in Thai law and is not 

warranted by the facts. 

4.42 Thailand's administration is not uniform within the meaning of Article X:3(a), because the 

excise tax is sometimes administered on the basis of the assessed customs value (where that 

assessment is correctly made by Thai Customs) and sometimes on the basis of another value that is 

not the correctly assessed customs value (where Thai Customs has been found to have incorrectly 

assessed the customs value).  Thailand's administration is also not reasonable.  As the Panel in 

Dominican Republic ï Import and Sale of Cigarettes found, it is not reasonable, under Article X:3(a), 

to administer a consumption tax using a tax base that has no foundation in domestic law.   

4.43 Finally, Thailand's administration of the excise, health and television taxes on imported 

cigarettes is not impartial, because it lacks even-handedness.  In particular, whereas imported 

cigarettes are sometimes taxed in excess of the lawful tax base, domestic cigarettes are taxed on the 

basis of the ex factory price, and never taxed in excess of that price. 

6. Request to the Panel to seek specific documents from Thailand pursuant to Ar ticle 13 of 

the DSU 

4.44 The Philippines requests the Panel to exercise its authority to seek 21 specifically identified 

documents (or categories of documents) from Thailand, pursuant to Article 13 of the DSU.  Access to 

these documents will facilitate the Panel's objective assessment of the arguments and evidence 

presented by the Philippines 

B. EXECUTIVE SUMMARY OF THE FIRST WRITTEN SUBMISSION OF THAILAND  

1. Introduction  

4.45 This executive summary of Thailand's first written submission of 11 May 2009 responds to 

the claims set out in the Philippines' first written submission of 23 March 2009.   

4.46 The Philippines argues at length that Thailand improperly structures its governmental 

operations, including the state-owned enterprise, TTM, and, as a result, acts inconsistently with its 

obligations under the WTO Agreements, including under the Customs Valuation Agreement and 

Article III of the GATT 1994.  The real question before this Panel, however, is whether the 

Philippines has proven that Thailand has applied its customs valuation and domestic taxation laws 

improperly to cigarettes from the Philippines.  This question must be addressed by reference to 

Thailand's WTO obligations with respect to customs valuation, under the Customs Valuation 

Agreement, and with respect to national treatment, under Article III of the GATT 1994  

2. Legal argument  

(a) Claims under the Customs Valuation Agreement  

(i) Thai Customs acted consistently with Articles 1.1 and 1.2 of the Customs Valuation 

Agreement  

Thai Customs had "doubts about the acceptability of the price"  

4.47 The Customs Valuation Agreement does not explain or qualify what kind of information 

constitutes "doubts" about the acceptability of the price.  Thai Customs had legitimate doubts about 
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the acceptability of the transfer price between PM Thailand and PM Philippines as the customs value.  

These doubts were based on the information that another importer was importing the same Philip 

Morris brand cigarettes at c.i.f. prices approximately three times PM Thailand's transfer price.  Thai 

Customs communicated these doubts to PM Thailand in August 2006, when it first ceased to accept 

automatically the transaction value and began to require guarantees on imports of PM Thailand.   

PM Thailand failed to establish that the relationship did not influence the price  

4.48 The Philippines argues that "the rejection of customs value is based on speculation that the 

relationship might have influenced the price, and it has not been proved otherwise".
13

  However, the 

importer, not the customs administration, bears the burden of establishing that the relationship 

between buyer and seller did not influence the price.  As the WCO informed Thai Customs, "since the 

acceptance of the transaction value is prima facie based on the condition that the buyer and seller are 

not related, the burden of proof is generally considered to be on the importer to demonstrate that the 

transaction value is otherwise acceptable in spite of the fact that the buyer and seller are related".
14

  

In addition, in response to the question "is the importer responsible for ensuring that the price has not 

been influenced by the relationship...?", the WTO Technical Committee stated, "[y]es.  When 

declaring the customs value under the transaction value method the importer has an obligation to 

ensure to the greatest extent possible that the price is not influenced".
15

  

4.49 When Thai Customs communicated its doubts regarding the transfer price to PM Thailand, 

PM Thailand bore the burden of establishing that the relationship did not influence the price.  

However, in the period between 4 August 2006, when Thai Customs notified PM Thailand of its 

doubts as to the acceptability of the transfer price, and 6 March 2007, when Thai Customs met with 

PM Thailand's representatives to resolve en bloc outstanding issues regarding the valuation of 

PM Thailand's imports, PM Thailand presented no evidence or otherwise took no steps to discharge 

its burden of proving that the relationship did not influence the price.  In addition, even after the 6 

March 2007 meeting, PM Thailand failed to establish that the relationship had not influenced the 

price.  For example, in a letter to Thai Customs dated 14 March 2007, PM Thailand asserted that it 

"negotiates with the exporter in the foreign country on an arm's basis in a manner consistent with the 

normal practice in the cigarette industry ...".
16

  However, PM Thailand offered no supporting evidence 

whatsoever for this assertion.  In these circumstances, Thai Customs could not rely on the transaction 

value as the basis for customs value for the [[xx .xxx.xx]] entries listed in the Philippines' panel 

request, because the importer had failed to resolve the doubts about the acceptability of the price.   

Because PM Thailand failed to establish that the relationship did not influence the price, Thai 

Customs properly declined to use the transaction value as the customs value  

4.50 PM Thailand failed to establish that its relationship with PM Philippines did not influence the 

price.  Consistently with Articles 1.1 and 1.2 of the Customs Valuation Agreement, Thai Customs did 

not use the transaction value as the customs value for the [[xx.xxx.xx]]  entries listed in the 

Philippines' panel request.  Instead, Thai Customs used the deductive method to determine the 

customs value.  Thus, the grounds on which Thai Customs did not use the transaction value as the 

customs value were that PM Thailand failed to establish that the relationship did not influence the 

transfer price.  Contrary to the Philippines' argument, Thai Customs did not rely on a comparison 

between PM Thailand's c.i.f. prices and the c.i.f. prices for duty-free imports as a ground for rejecting 

the transaction value.  The c.i.f. prices for duty-free imports constituted the reason why Thai Customs 

had doubts about the acceptability of the price, but were not the ultimate grounds for not using the 

                                                      
13

 Philippines' first written submission, para. 227. 
14

 Exhibit THA-9, p. 2 (emphasis added). 
15

 Technical Committee, Commentary 14.1, para. 16, Exhibit THA-26.   
16

 Exhibit THA-28. 
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transaction value as the customs value.  Accordingly, Thai Customs did not act inconsistently with 

Articles 1.1 or 1.2 of the Customs Valuation Agreement in not using PM Thailand's transfer price as 

the customs value.   

Thai Customs properly informed PM Thailand of the grounds for not using PM Thailand's 

transfer price as the customs value  

4.51 By letters dated 19 December 2006 and 12 April 2007, Thai Customs clearly explained in 

writing to PM Thailand that the transaction values were not being used as the basis for customs value 

"because the importer has yet to prove if the said relationship influences the customs value 

determination or not" and "it cannot be proven whether the relationship has an influence on the 

determination of customs value or not".
17

  The minutes of the 6 March 2007 meeting also make clear 

that Thai Customs acted because the importer "could not prove" that the relationship did not affect the 

price.
18

  In addition, as indicated in the notice of assessment provided in Exhibit THA-15, Thai 

Customs informed PM Thailand that the entry at issue was being valued pursuant to the "price 

assessment methodology number 6 deductive value pursuant to the minutes of the meeting dated 

6 March".  Thus, Thailand acted consistently with Article 1.2 of the Customs Valuation Agreement by 

informing PM Thailand of the grounds.   

(ii)  Thai Customs acted consistently with Article 16 of the Customs Valuation Agreement  

4.52 The Philippines claimed that Thai Customs acted inconsistently with Article 16 of the 

Customs Valuation Agreement by failing to provide an adequate explanation of the determination of 

the customs value of the [[xx.xxx.xx]]  entries at issue.
19

  As noted above with respect to the 

Philippines' claim under Article 1.2, Thai Customs fully informed PM Thailand of the grounds on 

which it was acting.   

4.53 In addition, Thai Customs fully informed PM Thailand how the customs value was actually 

determined.  In the 12 April 2007 letter, Thai Customs explained that "in the determination of customs 

values, Method 6, which is the 'fall back' method, using the deductive method, was used (according to 

the Ministerial Regulation no. 132/2545, Clause 3) under Article 7 of the GATT 1994 ...  Please be 

informed accordingly".  In addition, PM Thailand was also provided with a detailed explanation of 

why the deductive value was used and how it was calculated at the 6 March 2007 meeting, at which it 

was represented by its accountants.
20

  

(iii)  Thai Customs acted consistently with Articles 5 and 7 of the Customs Valuation Agreement in 

using the deductive method to determine the customs value for PM Thailand's imports  

4.54 Thailand used the "deductive method" under Article 5 of the Customs Valuation Agreement 

to determine the customs value of PM Thailand's imports.  Thailand explained this clearly to 

PM Thailand at the meeting of 6 March 2007 and in its letter of 12 April 2007.
21

  In the minutes of the 

6 March 2007 meeting, Thai Customs stated that it was using the deductive value method pursuant to 

Method 6 of Thai Customs' regulations, which corresponds to the "fall back" method of Article 7, 

                                                      
17

 See Exhibits PHL-66 and PHL-70. 
18

 Exhibit PHL-74, p. 4. 
19

 Philippines' first written submission paras. 287-324 and para. 715, third bullet. 
20

 Exhibit PHL-74, list of attendees. 
21

 See Exhibits PHL-70 and PHL-74. 
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rather than pursuant to Method 4 of its regulations
22

, which would correspond to Article 5 of the 

Customs Valuation Agreement.
23

 

4.55 Thai Customs considered that its own regulations prevented it from using the deductive value 

under Article 5 of the Customs Valuation Agreement where current financial information was not 

available but permitted it to use the deductive value under Method 6 using the most recent available 

financial information.  It is largely irrelevant how that method was described under municipal law
24

:  

the question is whether the deductive value method actually used by Thai Customs was consistent 

with Article 5 of the Customs Valuation Agreement.  The Philippines argues that Article 5 of the 

Customs Valuation Agreement does not require that the customs administration use company data 

from the year of importation in determining the deductive value.
25

  This means that Thai Customs' 

determination of the deductive value using the most recent available financial information was 

consistent with Article 5 of the Customs Valuation Agreement.   

4.56 Since this is the only ground on which the Philippines challenges Thai Customs' 

determination of customs value as inconsistent with Article 5, the Panel should reject the Philippines' 

claim under that article.
26

  Because Thai Customs acted consistently with Article 5 in using the 

deductive method, the Philippines' claim under Article 7 of the Customs Valuation Agreement is 

moot.   

(b) Claims under Article III of the GATT 1994  

4.57 Thailand's VAT system for cigarettes was designed so that Thailand would be able to ensure 

collection of taxes on all sales of all cigarettes, both domestic and imported, thereby furthering 

Thailand's revenue and public health objectives with respect to the sale of cigarettes in the Thai 

market.  For these reasons, Thailand decided to use a fixed price for each brand of cigarettes as the tax 

base for VAT purposes.  This fixed price is the MRSP, which is determined and used in the same 

manner for both domestic and imported brands.   

4.58 The Panel's terms of reference with respect to the use of MRSPs as the tax base for VAT are 

limited to the MRSP notices in effect at the time of the establishment of the Panel, as listed in the 

Philippines' request for the establishment of a panel.  Previous MRSP notices (including those for 

imported cigarettes in 2006 and 2007) that had been superseded and had ceased to have legal effect as 

of the date of the establishment of the panel and that were not listed in the panel request are not within 

the Panel's terms of reference.   

(i) Thailand acted consistently with Article III:2 by using the MRSP as the VAT tax base  

The Philippines has failed to establish that all imported cigarettes and all domestic cigarettes 

are "like products"  

4.59 The Philippines argues that all imported cigarettes and all domestic cigarettes are "like 

products" within the meaning of the first sentence of Article III:2.
27

  The Philippines does not make 

the claim that imported and domestic cigarettes are "directly substitutable or competitive" under the 

second sentence of Article III:2.  The concept of "like products" under Article III:2, first sentence, 

must be distinguished from products that are merely "directly substitutable or competitive".  The 
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Appellate Body has clarified that the definition of "like products" in Article III:2, first sentence, 

should be construed narrowly
28

;  and only "perfectly substitutable products fall within Article III:2, 

first sentence".
29

 

4.60 There are a total of 19 domestic brands
30

 and 86 imported brands
31

 in the Thai market.  

However, the evidence on consumer preferences supplied by the Philippines relates only to three 

domestic brands and two imported brands.  The Philippines has, thus far, failed to supply the evidence 

on consumers preferences regarding all of these brands necessary to discharge its burden of proof.   

4.61 The Philippines' evidence regarding the five "major cigarette brands" consists primarily of 

data on so-called "switch in" and "switch out" ratios
32

, which are poor indicators of consumer 

perceptions of substitutability.  The switch in and switch out ratios between Marlboro and domestic 

brands also appear to be relatively low.  This evidence does not support a finding that the five "major 

cigarette brands" are "perfectly substitutable" "like products" within the meaning of the first sentence 

of Article III:2 .  Also, the fact that there are significant price differences between cigarette brands 

indicates that all of these brands cannot be deemed to be "like" products.
33

  Thus, the Philippines has 

failed to discharge its burden of proving that all imported cigarettes and all domestic cigarettes are 

"perfectly substitutable" and, therefore, "like products".   

The Philippines has failed to establish that Thailand discriminates against imported cigarettes  

4.62 The Philippines claims that imported cigarettes are taxed "in excess" of domestic cigarettes 

because the MRSPs for virtually all imported cigarettes are above the MRSPs for virtually all 

domestic cigarettes.  However, it does not matter whether the MRSPs of imported cigarettes exceed 

those of domestic cigarettes.  The determination of whether an internal tax discriminates against 

imported goods within the meaning of Article III:2 depends on whether the tax base for imported and 

domestic cigarettes is established and applied in a manner that affords protection to domestic 

cigarettes.  The fact that the tax base for some cigarettes may be higher than the tax base for other 

cigarettes does not reveal anything about whether the tax base is discriminatory within the meaning of 

Article III :2.   

4.63 The Philippines also argues that imported cigarettes are taxed "in excess" of domestic 

cigarettes because the MRSP for imported brands exceeds the actual retail price while "such gaps 

have never arisen for domestic cigarettes".
34

  Actually, the Philippines' evidence does not support this 

assertion with respect to domestic cigarettes.  Even if it did, it would not establish that the MRSPs are 

established in a discriminatory manner.  First, Article III:2 does not prescribe a particular system of 

internal taxation and it is not inconsistent with Article III:2 to use a fixed price as the VAT tax base.  

A comparison between the tax base chosen by a Member (e.g., the MRSPs) and a tax base that was 

not chosen by the Member (e.g., the retail price) cannot in itself establish that a Member's tax base is 

applied inconsistently with Article III:2 .  Both ad valorem and specific taxes (and a mix of the two) 

are permissible under Article III:2 .  Thus, the Philippines' argument simply attempts to show that 

there is a difference between the MRSP and the retail price for one imported brand and not for 

domestic brands.  It is not evidence of discrimination.  Finally, Marlboro cigarettes are being sold at 
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below the MRSP because PM Thailand took a business decision to do so.
35

  The business decisions of 

private companies cannot give rise to violations by Members of their GATT obligations.  Article III:2 

does not require Thailand to change its tax base simply because PM Thailand chooses to reduce its 

prices.   

4.64 Finally, the Philippines argues that imported cigarettes are taxed "in excess" of domestic 

cigarettes because there were differences in the methodologies used to determine the 2006 and 2007 

MRSPs.  As noted, the MRSPs for 2006 and 2007 (for imported cigarettes) are not within the Panel's 

terms of reference.  For these reasons, the Philippines has failed to make a prima facie case that, under 

Thailand's VAT system, imported cigarettes are taxed "in excess" of domestic cigarettes within the 

meaning of Article III:2 of the GATT 1994 and the Panel should reject the Philippines' claims.   

4.65 In any case, the MRSPs are calculated in the same manner for both imported and domestic 

brands.  The starting points for imported (the duty paid c.i.f. price) and domestic brands (the ex 

factory price) are equivalent as each is the price at which the cigarettes are first introduced to the Thai 

market.  The MRSP is initially based on the MRSP proposed by the manufacturer and updated 

whenever the applicable tax rates are changed, or to reflect changes in the manufacturer's c.i.f. or ex 

factory price or where the manufacturer proposes a change in the light of market circumstances.
36

 

4.66 The Philippines argues that because MRSPs are periodically adjusted, the VAT burden is 

sometimes increased for imported cigarettes but left unaltered for domestic cigarettes.  This is because 

the MRSPs may be adjusted in response to a request by the manufacturer (of either domestic or 

imported brands), and is not evidence of any discrimination in the setting of the MRSPs.  In these 

circumstances, nothing in the use of the MRSPs as the tax base in Thailand's chosen VAT system 

gives rise to discrimination between imported and domestic cigarettes and hence a violation of 

Article III:2 .   

(ii)  Thailand acted consistently with Article III:2 of the GATT 1994 with respect to the taxation of 

resales of cigarettes  

4.67 The Philippines claims that by [allegedly] taxing the resale of imported cigarettes, but not 

taxing the resale of domestic cigarettes, Thailand acts inconsistently with Article III:2.
37

  However, the 

Philippines has failed to make a prima facie case.  As illustrated in Exhibit THA-20, the tax burden on 

imported and domestic cigarettes is exactly the same.  The Philippines' explanations of the Thai VAT 

system also reach the same conclusion, i.e., that the amount of VAT paid is exactly the same for both 

imported and domestic cigarettes.
38

  In addition, in practice, wholesalers and retailers incur no net 

VAT liability  with respect to resales of either imported or domestic cigarettes.
39

  Accordingly, the 

Panel should reject this claim.   

(iii)  Thailand acted consistently with Article III:4 of the GATT 1994 with respect to the 

administrative requirements for its VAT system  

4.68 The Philippines claims that Thailand acts inconsistently with Article III:4 because a reseller 

of imported cigarettes is subject to administrative requirements that are not imposed on resellers of 

domestic cigarettes.
40

  However, the Philippines has failed to establish that any differences between 

the reporting requirements modify the conditions of competition in favour of domestic cigarettes or 
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results in "less favourable" treatment of imported cigarettes.  First, any differences are minimal:  

wholesalers and retailers are required to include sales of imported cigarettes (as well as all other 

domestic and imported products subject to VAT) on their monthly VAT return and to maintain tax 

invoices and input/output reports with respect to sales subject to VAT while wholesalers and retailers 

that deal exclusively in VAT-exempt domestic cigarettes are not required to submit and maintain 

these documents.  However, these wholesalers and retailers must maintain equivalent 

revenue/expenses reports with respect to sales of domestic cigarettes.  In addition, wholesalers and 

retailers generally buy and sell both domestic and imported cigarettes.  Since there are no different 

chains of distribution with wholesalers and retailers dedicated uniquely to either domestic or imported 

cigarettes, all wholesalers and retailers are subject to the same administrative requirements.   

4.69 The reason for this minor difference in treatment is that because TTM is legally responsible 

for all taxes on the cigarettes they sell and, as a government entity subject to government control and 

audit, presents no risk of tax underpayment, there is no need to submit resellers to the normal VAT 

reporting, collection and enforcement mechanisms.  Since importers such as PM Thailand are not 

legally responsible for all taxes on their cigarettes, the resellers of those cigarettes present the same 

risk of underpayment as any other sale of a product ï domestic or imported ï subject to VAT.  The 

resales of the imported cigarettes are, therefore, subject to the same normal VAT reporting, collection 

and enforcement mechanisms as other products subject to VAT.  The Philippines fails to explain how 

this difference "modifies the conditions of competition in the relevant market to the detriment of 

imported products".
41

  

4.70 If the Panel considers that the minor differences in reporting requirements for sales of 

imported and domestic cigarettes modify the conditions of competition to the detriment of imported 

products, Thailand submits that these differences are justifiable under paragraph (d) and the chapeau 

of Article XX of the GATT 1994.  Imported cigarettes are subject to the basic reporting, collection 

and enforcement mechanisms of Thailand's VAT law.  These measures are necessary to secure 

compliance with VAT law in that it is difficult to see how Thailand could administer its VAT system 

without requiring VAT payers to maintain and submit the requested documents.  Given that these 

measures are applied to all products, imported or domestic, subject to VAT, they are not applied in a 

manner that constitutes an arbitrary or unjustifiable discrimination or a disguised restriction on 

international trade.  Thailand's VAT reporting requirements represent a minimal level of bureaucracy 

for any tax system and, therefore, fall squarely within the scope of Article XX(d) and the chapeau to 

Article XX.   

(c) Claims under Article X of the GATT 1994  

(i) Thailand acted consistently with Article X:3(a) with respect to its ownership of TTM  

4.71 The Philippines asserts that Thailand acts inconsistently with Article X:3(a) because 

government officials that are TTM directors also have decision-making power over imported and 

domestic cigarettes.
42 

 The Philippines argues that this creates an inherent danger that those officials 

"could use their governmental powers in a manner that confers a competitive advantage on their own 

company, TTM, and its products".
43

  However, Article X:3(a) must be interpreted to address only how 

Members actually administer their laws and not to address perceptions or risks as to how Members 

could administer their laws.   

4.72 The Philippines' claim does not refer to the manner in which Thailand actually administers 

any of its "laws, regulations, decisions, and rulings".  The Philippines' claim relates exclusively to 
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how Thailand could administer its customs laws and regulations rather than to how Thailand actually 

does so.  Moreover, the only evidence provided by the Philippines is two quotes from Thailand's 

Minister of Finance in the press.  These statements are not sufficient evidence to support a claim that 

Thailand has failed to administer its customs and tax laws in a reasonable and impartial manner under 

Article X:3(a).   

4.73 The Philippines' proposed interpretation of Article X:3(a) to address "risks" of how Members 

"could" administer their laws would broaden the scope of that provision to impose additional 

obligations with which Members, including the Philippines, could not possibly comply.  

Article X:3(a) was intended to address situations in which the risk of improper action by governments 

became a reality, not to eliminate entirely the possibility of such risk.   

4.74 Under Article XVII of the GATT 1994, Thailand enjoys the right to maintain and operate 

state-owned enterprises such as TTM.  Article X:3(a) does not regulate the manner in which Members 

exercise their sovereign rights with regard to the structure of their state enterprises or, indeed, their 

customs and excise departments.  In this sense, the Philippines' claim is, in effect, an attack on the 

sovereign right of the Thai government to maintain and operate a state-owned enterprise.  The Panel 

should not read into that provision additional obligations limiting the rights of Members to maintain 

state enterprises and to decide for themselves how they will exercise control over those enterprises.   

4.75 The panel report on Argentina ï Hides and Leather does not support the Philippines' position.  

That case involved the presence of private sector individuals at the export clearance process.  As that 

Panel noted, however, the government has a relevant legal interest in the transaction.  In addition, that 

case involved actual access to information rather than the risk of access.  Finally, there are several 

controls requiring Thai government officials to act consistently with the law in the course of their 

duties.   

(ii)  Thailand acted consistently with Article X:3(a) and X:3(b) with respect to "administrative 

tribunals for the purpose of prompt review"  

4.76 The Philippines claims that Thailand acted inconsistently with Articles X:3(a) and X:3(b) of 

the GATT 1994 "because Thailand has failed to ensure that administrative appeals against customs 

valuation decisions are resolved promptly".
44

  However, the Philippines does not explain how the text 

of Article X:3(a) imposes a specific time limit on the completion of administrative proceedings.  

Article X:3(a) was not intended to impose absolute deadlines on Members within which to complete 

such administrative proceedings.  Absent any such deadline in Article X:3(a), the Panel should not 

interpret the term "reasonable" to impose specific deadlines on Members' administrative proceedings 

where none is prescribed in the text.   

4.77 Even if Article X:3(a) could be interpreted to contain standards governing the completion of 

administrative proceedings, the Philippines has failed to establish that any delays in Thailand's 

administrative proceedings are "unreasonable" in the context of the time taken by other similarly-

situated WTO Members to complete similar proceedings or in the context of the backlog of appeals 

faced by Thailand following the coming into effect of the Customs Valuation Agreement.  Moreover, 

the Philippines has failed to provide any guidance as to how the Panel should determine what 

timeframes would be inconsistent with Article X:3 based on any of the methods of interpretation 

provided in Articles 31 and 32 of the Vienna Convention.  Accordingly, the Philippines has failed to 

establish that the BoA's processing of PM Thailand's appeals is "unreasonable" conduct within the 

meaning of Article X:3(a).   
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4.78 The Philippines also argues that the time taken to process these appeals constitutes a violation 

of Article X:3(b).  However, Article X:3(b) applies only to tribunals or procedures "independent of 

the agencies entrusted with administrative enforcement".
45

  Article X:3(b) does not apply to the BoA 

as it is not "independent" of Thai Customs.   

(iii)  Thailand acted consistently with Article X:3(b) with respect to appeals against the imposition 

of guarantees  

4.79 The Philippines argues that Thailand acted inconsistently with Article X:3(b) of the 

GATT 1994 by failing to provide for an appeal against the imposition of guarantees pending the final 

assessment of duties.
46

  However, the Philippines offers no evidence whatsoever in support of its 

claim, which therefore must be rejected.  In fact, Article 42 of Thailand's Act on Establishment of 

Administrative Court and Administrative Court Procedures, BE 2542 (1999) provides a right to 

challenge all Thai government administrative actions (as described in Article 9), including orders 

requiring guarantees.  Therefore, contrary to the Philippines' assertion, Thai law provides importers 

with ways to contest guarantees.   

4.80 In any event, Article X:3(b) of the GATT 1994, read in the light of the provisions of the 

Customs Valuation Agreement, does not confer a right to appeal regarding amounts of guarantees 

required pending final assessment of customs duties on imports.  While Article 11.1 of the Customs 

Valuation Agreement provides a right to appeal with respect to "a determination of customs value", 

Article 13 does not contain any provision for an appeal of guarantees similar to that provided in 

Article 11.   

(iv) Thailand acted consistently with Article X:3(a) in its administration of the VAT system  

4.81 The Philippines claims that Thailand fails to administer its VAT system consistently with 

Article X:3(a).
47

  According to the Philippines, this is inconsistent with Article X:3(a), because the use 

of different starting points in determining MRSPs in different periods does not constitute uniform, 

reasonable and impartial administration of the law.  This claim is not within the Panel's terms of 

reference because it is not made in the Philippines' panel request.  There is nothing in the Philippines' 

panel request to suggest that it intended to make a claim under Article X:3 regarding how Thailand 

calculated the MRSPs.  The Philippines has not "plainly connect[ed]" the use of guarantee values to 

calculate MRSPs with obligations under Article X:3(a) of the GATT 1994 in a manner that "presents 

the problem clearly".
48

  In addition, the factual basis for this claim consists primarily of the September 

2006 and March 2007 MRSP notices, which are not within the Panel's terms of reference.  

Accordingly, the Panel should find that it cannot address this claim because it is not within the Panel's 

terms of reference.  However, even if the Panel were to address this claim, it should find that it lacks 

legal merit.   

4.82 The Philippines claims that Thailand was compelled under Article X:3(a) to use the 

transaction value as the basis for the MRSP even when Thai Customs had doubts about the transaction 

value and thus was requiring guarantees from PM Thailand pending final determination of the 

customs value.   

4.83 Article X:3(a) is not intended to limit the discretion of administrative agencies to apply their 

rules on a case-by-case basis where different entities present different factual circumstances.  As the 

Appellate Body has stated, "[d]ifferent results in the application of a law or provision do not 
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necessarily reflect non-uniform administration of the law itself, but may stem as well from the 

exercise of discretion in the application of the law or circumstances of the case".
49

  The Appellate 

Body has also noted that "Article X:3(a) of the GATT 1994 does not require uniformity of 

administrative processes".
50

  Accordingly, if the Panel considers this claim, it should find that the 

Philippines has not established as a matter of either fact or law that Thailand acted inconsistently with 

Article X:3(a) with respect to the administration of its VAT system.   

(v) Thailand acted consistently with Article X:1 with respect to rules relating to VAT and ex 

factory prices  

4.84 The Philippines claims that Thailand acted inconsistently with Article X:1 of the GATT 1994 

by failing to publish the methodology for determining MRSPs
51

 and rules regarding the determination 

of the ex factory price (which are used in the determination of MRSPs).
52

  However, the Appellate 

Body has said that "Article X:1 of the GATT 1994 makes it clear that Article X does not deal with 

specific transactions, but rather with rules 'of general application'".
53

  For this reason, "the particular 

treatment accorded to each individual shipment cannot be considered a measure 'of general 

application' within the meaning of Article X".
54

 

4.85 The Philippines argues that Thailand must publish both the "overall methodology" used and 

"data relied upon" in the determination of the MRSPs and the ex factory price that is used as the basis 

for the excise, health and television taxes for domestic cigarettes.  With respect to the "overall 

methodology" used to determine the MRSPs, this methodology is stated in the beginning of every 

published MRSP notice.  Regarding the "overall methodology" used to determine the ex factory price, 

Thailand has published Sections 5ter and 5quater of the Tobacco Act BE 2509 and the Notice of 

Tobacco and Chew Tobacco Ex Factory Price that describe how the ex factory price is to be 

calculated.  Thus, the Philippines' claim that Thailand has not published the "overall methodology" 

used to determine MRSPs and ex factory prices must be rejected.   

4.86 In addition, the Philippines claims that "the published rules and data must enable traders to 

understand how a particular ex factory price has been established and to verify the calculations 

underpinning that price"
55

 and that Thailand must publish the "methodologies, formulae and data used 

to determine the MRSPs".
56

  However, Article X:1 does not require the publication of company- or 

transaction-specific determinations such as the determination of a particular ex factory price or the 

calculation of brand-specific MRSPs.  The Philippines' claim with respect to the publication of 

detailed, company-specific or confidential aspects of these calculations must be rejected.   

(vi) Thailand acted consistently with Article X:1 with respect to rules relating to guarantees  

4.87 The Philippines claims that Thailand acted inconsistently with Article X:1 of the GATT 1994 

by failing to publish laws or regulations governing the release of guarantees for potential liability for 

health, excise and television taxes.
57

  The release of guarantees is governed by the provisions of the 

Customs Act governing the final assessment of customs duties (i.e., Sections 112bis and 112quad of 

the Customs Act).  Because the release of guarantees takes place in the context of the final 

assessment, there is no need for a provision of law other than the provisions governing final 
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assessment to address separately the release of guarantees.  As the Philippines in effect acknowledges, 

this is what happens under Thai Customs' practice.   

4.88 Article X governs the publication and administration of rules, not the substantive content of 

the rules themselves.
58

  The Philippines fails to identify an existing rule of general application under 

Thai law that Thailand has failed to publish.  Instead, the Philippines argues that Thailand should have 

a rule of general application regarding the release of guarantees and should publish it.  The Panel 

should not permit the Philippines to convert the publication obligation in Article X:1 into an 

obligation to have particular substantive laws.  Accordingly, the Panel should reject the Philippines' 

claim.   

(vii) Thailand acted consistently with Article X:3 in its administration of the excise, health and 

television taxes  

4.89 The Philippines claims that Thailand acted inconsistently with Article X:3(a) of the 

GATT 1994 in its administration of its excise, health, and television taxes
59

, arguing that in cases in 

which Thai Customs rejects the declared customs value and assesses duties based on a higher c.i.f. 

value and, subsequently, the customs value is reduced on administrative or judicial appeal, the basis 

on which the taxes were initially assessed allegedly becomes "unlawful".
60

  If the Philippines is 

arguing that Thailand administers its laws inconsistently with Article X:3(a) simply because the c.i.f. 

value is sometimes revised, this cannot be a violation of a WTO obligation.  In any event, exporters 

may request refunds whenever the c.i.f. value used as the basis for the excise, health and television 

taxes is revised downward.  The Philippines also argues that the administration of these laws is not 

"impartial" under Article X:3(a) because while the tax base for imported cigarettes may be revised as 

part of the customs process, the tax base for domestic cigarettes may not be revised in a similar 

fashion.  However, the Philippines presents no evidence for this claim.   

3. Conclusion  

4.90 Thailand requests the Panel to find that the Philippines has failed to establish that Thailand 

has acted inconsistently with its obligations under any of the provisions of the covered agreements 

cited by the Philippines.  This dispute is unusual because the Philippines is complaining about 

individual completed acts (including, inter alia, the valuation of the [[xx.xxx.xx]]  entries listed in the 

panel request and the alleged breach of Article 10 of the Customs Valuation Agreement), rather than 

measures that have ongoing effects as of the date of establishment of the Panel.  In the event that the 

Panel makes findings that Thailand has acted inconsistently with its WTO obligations with respect to 

any of these completed acts, the Panel should, consistent with the guidance provided by prior panels 

and the Appellate Body
61

, refrain from making recommendations with respect to those completed acts. 

C. EXECUTIVE SUMMARY OF THE ORAL STATEMENT BY THE PHILIPPINES AT THE FIRST 

SUBSTANTIVE MEETING OF THE PANEL 

1. Conflicting roles of TTM directors violate Article  X:3(a) 

4.91 Thailand violates Article X:3(a) of the GATT 1994 because senior Thai Government officials 

administering customs and tax rules for cigarettes are simultaneously Directors of TTM.  These 
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positions require them to promote TTM's commercial interests in competition with foreign cigarettes 

and rewards them with a personal financial bonus based on TTM's performance.  Excise Director-

General and TTM Chairman Mr. Tamwatin asserted publicly that, inter alia, government powers 

should be exercised to protect TTM by banning imported cigarettes unless prices were raised to the 

level of the new maximum RSPs announced by his department.  Further, Mr. Tamwatin publicly 

disclosed, in violation of Article X:3(a) and Article 10 of the Customs Valuation Agreement, 

PM Thailand's confidential declared transaction values.   

4.92 This pattern of administration is neither "reasonable" nor "impartial" and could negatively 

impact the competitive situation of imported cigarettes through higher customs duties and taxes.  

Article X:3(a) requires that decision-makers have no commercial or personal financial interests in the 

decisions they are making.  Contrary to Thailand's arguments, the manner of structuring and 

organizing government is the very essence of "administration" under Article X:3(a) as found by the 

Panel in Argentina ï Hides and Leather.  Thailand also incorrectly claims that Article X:3(a) requires 

a showing of trade damage;  rather, it calls for "an examination of whether there is a possible impact 

on the competitive situation [of imports] due to alleged partiality, unreasonableness or lack of 

uniformity in the application of customs rules".   

2. Appeal delays violate Article s X:3(a) and X:3(b) of the GATT  1994 

4.93 Thailand also violates Articles X:3(a) and X:3(b) by failing to maintain independent tribunals 

that promptly review customs decisions.  Thailand unreasonably delayed deciding a large number of 

appeals filed with the BoA, between March 2002 and March 2003.  In fact, the last BoA meeting on 

these appeals occurred in September 2005.  These extensive 6-7 year delays establish prima facie that 

Thailand has not satisfied its obligation to maintain procedures that achieve the required goal of 

"prompt review" under Article X:3(b) consistent with the panel report in Colombia ï Ports of Entry.  

And even if the BoA is not an independent tribunal within the meaning of Article X:3(b), the claim 

under Article X:3(b) still stands because of the delay in permitting independent review of an initial 

decision.  In that case, these 6-7 year delays and counting in reaching an initial valuation decision 

capable of being appealed to an independent tribunal is also all the more unreasonable under 

Article X:3(a). 

3. Customs Valuation Agreement violations for rejected declared transaction values 

4.94 Thailand rejected validly declared transaction values for a large number of entries without 

satisfying the conditions of Customs Valuation Agreement Articles 1.1, 1.2, 1.2(a) and 16.  Thailand 

failed to provide sufficient "grounds" under Article 1.2(a) to reject such declared values when it relied 

on PM Thailand's alleged failure to meet its "burden" to prove that its relationship with PM 

Philippines did not influence the price of its cigarettes.  Further, Thailand's new argument that 

"PM Thailand presented no evidence or otherwise took no steps to discharge its burden of proving the 

relationship did not influence the price" is contradicted by the considerable evidence that 

PM Thailand provided to Thailand to support its declared transaction values.  And even assuming that 

Thai Customs had legitimate "doubts" about PM Thailand's declared transaction values in August 

2006, several factors show that Thai Customs failed to examine the circumstances of sale in violation 

of Article 1.2(a) of the Customs Valuation Agreement, including the minutes of the 6 March 2007 

meeting;  an analysis of Thai Customs deductive testing;  and Thai Customs acceptance of transaction 

value for [[xx.xxx.xx]]  entries that occurred at or around the same time as entries for which 

transaction value was rejected.   

4.95 The evidence also shows that prior to taking a final decision, Thailand failed to inform 

PM Thailand of its "grounds for considering that the relationship influenced the price", as required by 

Article 1.2(a).  Contrary to Thailand's arguments, neither the 12 April 2007 letter nor the minutes 

(which were never given in writing) provided the required notice of such grounds enabling 

C 
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PM Thailand to respond.  The authority's finding that the burden of proof had not been satisfied does 

not qualify as "grounds" under Article 1.2(a).  Instead, the "grounds" must address the specific facts 

and evidence before the authority, and explain the deficiencies the authority has found to exist in the 

evidence.  Moreover, the Philippines disputes Thailand's assertion that PM Thailand was represented 

at the 6 March 2007 meeting.  Finally, the evidence shows that, after taking a final decision, Thailand 

did not provide PM Thailand with an "explanation in writing é as to how the customs value of the 

importer's goods was determined", or provide a sufficiently detailed and reasoned explanation of its 

final decision to permit the importer to understand how and why the authority determined the assessed 

customs values, as required by Article 16 of the Customs Valuation Agreement. 

4. Thailand's violations of Articles 5 and 7 of the Customs Valuation Agreement  

4.96 Having rejected the transaction values, Thailand violated Articles 5 and/or 7 of the Customs 

Valuation Agreement.  Although Thailand argues that it used Article 5 to value PM Thailand's goods, 

the evidence suggests it used Article 7.  If Thailand used Article 5, it violated that provision by failing 

to deduct:  sales allowances, internal transportation costs, and amounts paid for the Provincial Tax.  If 

Thailand used Article 7, it violated Article 5 by failing to use that provision when it should have, and 

also Article 7.1 because it failed to assess the customs value using "reasonable means". 

5. Thailand's violation of Article  X:3(b) of the GATT  1994 

4.97 Thailand violates Article X:3(b) of the GATT 1994 because, under Thai law, an importer is 

not afforded a right to appeal a decision by Thai Customs imposing a "guarantee value" on imported 

goods.  The order imposing a guarantee is a final and complete action relating to customs matters, and 

has an immediate impact on the competitive situation and market access for imports.  Thai judicial 

decisions, legal opinions from experts in Thai law, and scholarly writings, establish that an importer 

has no independent right to seek review of orders imposing a guarantee value.   

6. Article  X:1 claims pertaining to VAT  

4.98 Thailand violates Article X:1 of the GATT 1994 by not publishing the calculation 

methodology and data used to calculate MRSPs, which serve as the tax base.  The Philippines takes 

issue with evidence submitted by Thailand on the calculation of MRSPs. 

4.99 MRSP notices are administrative rulings of general application within the meaning of 

Article X:1 because they establish prospective rules governing the maximum price and VAT paid on 

future cigarettes sales.  The protection of confidential data under Article X:1 does not provide an 

excuse for not publishing non-confidential data constituting an "essential element" of an 

administrative ruling. 

7. Thailand violates Article  III:2 of the GATT  1994 

4.100 The evidence demonstrates that all domestic and imported cigarettes in Thailand are "like" 

products based on evidence of physical characteristics;  end uses;  consumers' tastes and preferences;  

and tariff classification.  Further, all cigarettes are subject to identical regulatory treatment.  The 

evidence of consumers switching between differently priced cigarette brands, predominantly in 

response to price changes, shows the products are substitutable.  The evidence also shows a strong 

correlation between changes in consumer demand for domestic and imported brands, and changes in 

the prices of these brands.  This confirms that all cigarettes are "like". 

4.101 Discrimination within the meaning of Article III:2 exists because imported cigarettes bear a 

higher tax burden than like domestic cigarettes due to the Thai Government's decision to fix a higher 

tax base for imports coupled with the same tax rate.  Further, the Thai Government systematically 
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values imports higher than the market, while systematically valuing domestic products at the market 

level.  The MRSP calculation methodology discriminates in favour of domestic products because it 

systematically adds a higher amount for marketing costs of imported products.   

4.102 Additionally, Thai law exempts resellers of domestic cigarettes from VAT, but does not so 

exempt resellers of imported cigarettes.  Such de jure discrimination against imports is not a "basic 

feature of any VAT system", as Thailand argues, but rather is a text-book case of discrimination under 

Article III:2, first sentence.   

8. Thailand violates Article  III:4 of the GATT  1994 

4.103 Thailand imposes more onerous administrative requirements in connection with resales of 

imported cigarettes than with resales of domestic cigarettes.  This is because resales of imported 

cigarettes are subject to VAT, whereas resales of domestic cigarettes are not.  An expert legal opinion 

confirms the more onerous requirements imposed on imported cigarettes than domestic cigarettes 

which, if not met, results in the denial of tax credits for VAT paid on imported cigarettes and 

penalties.  Finally, Thailand has offered no valid justification under Article XX(d) for this 

discriminatory VAT exemption or lesser reporting requirements for domestic cigarettes.   

9. Thailand's VAT system violates Article  X:3(a) of the GATT  1994 

4.104 There is no basis for Thailand's procedural claim under Article 6.2 of the DSU concerning the 

Philippines' panel request.  There was no obligation for the Philippines to explain why various VAT 

measures are administered contrary to Article X:3(a).  Consistent with Appellate Body jurisprudence, 

such a statement is not required by Article 6.2 as it sets out an argument, and not a measure or claim. 

4.105 Thailand fails to administer VAT in a uniform, reasonable and impartial manner.  Its 

alternative use of  both the assessed customs value and a guarantee value as the starting point for the 

MRSP calculation results in non-uniform administration.  Thailand's use of a guarantee value, which 

is a provisional estimate of potential liability for customs duties, is not a "reasonable" basis for 

calculating a definitive MRSP tax base.  Under this approach, a guarantee value is treated as having a 

definitive character that is inconsistent with its provisional legal status.  Further, Thailand's failure to 

calculate the MRSPs using generally applicable criteria set forth in domestic law is also unreasonable.  

Finally, Thailand's calculation of the MRSP using guarantee values, and notional customs duties and 

internal taxes, results in partial administration.  Evidence demonstrates that imported cigarettes alone 

are subject to an MRSP calculated using a provisional value as the starting-point for the calculation. 

10. Failure to publish basis for ex factory price violates Article  X:1 

4.106 Thailand violated Article X:1 of the GATT 1994 by failing to publish the methodology and 

data used to calculate the ex factory price ï the tax base for domestic cigarettes under the excise, 

health and television taxes.  The remarkably consistent determinations of TTM's ex factory prices 

over the past eight years highlights the need for, and impact of, Thailand's failure to publish the rules.   

4.107 Thailand also violates Article X:1 by failing to publish rules governing the release of 

guarantees collected for excise, health and television taxes.  Expert testimony confirms, as a matter of 

Thai law, that the provisions of the Customs Act cited by Thailand do not include rules and 

procedures on the release of guarantees.  Thus, although Thailand argues that "guarantees are to be 

refunded", it has failed to publish rules addressing the basic procedural questions surrounding a 

refund. 

4.108 Thailand violates Article X:3(a) of the GATT 1994 because, where the customs value initially 

assessed by Thai Customs is reduced on appeal, Thailand engages in (a) non-uniform administration 
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by using two different tax bases with respect to the same goods:  sometimes the correct duty-paid c.i.f. 

price and sometimes an amount based on an incorrect customs valuation;  (b) unreasonable 

administration by collecting taxes using an incorrect customs value as a tax base, which is without 

foundation in Thai law;  and (c) partial administration by administering the excise, health and 

television taxes with respect to imported cigarettes on an inflated basis that has no foundation in Thai 

law;  in contrast, domestic cigarettes are never taxed on a base in excess of the ex factory price. 

4.109 The expert legal opinions explain that the legal provisions cited by Thailand do not afford 

importers a right to secure a refund of excise, health and television tax where the tax base is reduced, 

as Thailand alleges.  They note that the Tobacco Act, which imposes the excise tax, also provides no 

such right.  Further, no published rules set forth procedures governing an excise tax refund.  The 

statutory right to a refund of health and television tax is contingent on a refund of excise tax, and there 

are also no procedures for refunds of these taxes.  Thailand's defence is, therefore, not supported by 

the facts. 

11. Requested fact-finding under Article  13 of the DSU 

4.110 The Philippines reiterates its request that the Panel seek information listed in paragraph 712 

of its first written submission pursuant to Article 13 of the DSU. 

D. EXECUTIVE SUMMARY OF THE ORAL STATEMENT BY THAILAND  AT THE FIRST SUBSTANTIVE 

MEETING OF THE PANEL 

1. Introduction  

4.111 Thailand questions the extent to which dispute settlement proceedings may be fruitful to 

address issues that, in effect, have already been resolved.  To the extent that the Philippines had 

concerns regarding actions taken in the past by Thailand, those concerns had been resolved by the 

time the Philippines requested the establishment of a panel.  For example, Thai Customs has used 

PM Thailand's declared entered values as the customs value since September 2007, well over a year 

before the request for the establishment of a panel.  Similarly, to the extent that the Philippines' claims 

regarding the MRSPs are based on the MRSPs for 2006 and 2007, those MRSPs were revised and 

replaced before the panel request.   

2. Claims under the Customs Valuation Agreement  

4.112 In resolving the claims under the Customs Valuation Agreement, the Panel will need to 

address the question of which party, the importer (in this case, a major multinational corporation) or 

the customs administration bears the burden of establishing the reliability of a transfer price as the 

basis for the customs value.  The text of the Customs Valuation Agreement and, indeed, supplemental 

sources such as the WTO Technical Committee on Customs Valuation make clear that when doubts 

arise, this burden lies with the importer.  As Thailand explained in its first submission, in this case, the 

importer failed to discharge that burden.   

4.113 The importer's failure to discharge its burden means that the customs administration is no 

longer required to accept the transaction value as the customs value.  In addition, this failure may 

affect the kind of information that is before the customs administration and can be relied on to 

determine the customs value under the alternative methodologies provided for in the Customs 

Valuation Agreement.  In considering how a customs administration must proceed when a 

multinational corporation fails to discharge its burden of establishing that its transaction value is 

reliable, the Panel should ensure that it does not adopt interpretations that would limit the right of 

Members' customs administrations to seek and obtain information from importers or that would 
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provide importers with incentives not to cooperate with customs administrations in resolving doubts 

about the reliability of a transfer price as the customs value.   

3. Claims under Articl e III of the GATT  1994 

4.114 Thailand uses the same methodology to establish the VAT tax base for both domestic and 

imported cigarettes.  Because there is no discrimination against imports inherent in that methodology, 

Thailand cannot be found to be acting inconsistently with Article III:2 as long as the methodology is 

applied even-handedly to both domestic and imported products.  Moreover, the Philippines bears the 

burden of proving that that methodology is not applied even-handedly and in a manner such as to 

discriminate against imports.  In its first submission, the Philippines did not discharge this burden.  

The Philippines' core argument was that the MRSPs are discriminatory because the MRSP for 

Marlboro cigarettes was greater than the actual retail price of those cigarettes.  This does not show 

that the methodology for determining MRSPs is applied in a discriminatory manner.  Thailand is not 

required under Article III:2 to use the actual selling price of the cigarettes as the tax base.  And 

Thailand is not required to reduce the tax base simply because PM Thailand ï or even a wholesaler or 

retailer ï makes a business decision to sell PM cigarettes at prices below the MRSP. 

4.115 The MRSPs for both domestic and imported cigarettes are based initially on the 

manufacturer's own recommended retail price for each brand.  Thus, the determination of the MRSP 

is necessarily a company-specific and, indeed, brand-specific determination.  The MRSPs are updated 

to reflect changes in any of the tax rates applicable to cigarettes, changes in the c.i.f. or ex factory 

price, or other requests for changes by the manufacturer.  This system is not in any way 

discriminatory.  The mere fact that PM Thailand would like to reduce its tax liability  and is not able to 

do so does not constitute discrimination against imported products or a prima facie case of a violation 

of Article III:2. 

4. Claims under Article  X of the GATT  1994 

(a) Article X:3 claim relating to TTM's Board of Directors 

4.116 Article X:3 does not regulate the manner in which Members exercise their sovereign rights 

with regard to the structure of their state enterprises.  Moreover, the Philippines' claim appears to be 

based entirely on the risk of how Thailand might administer its laws, rather than the actual 

administration as contemplated under Article X:3(a).  Even assuming that the scope of Article X:3 

should be expanded to cover the risk of improper administration, the factual basis of the Philippines' 

claim remains vague and unsubstantiated.  For example, the Philippines alleges a conflict of interest 

because two officials of the Revenue and Excise Departments currently serve on the board of TTM, 

but fails to show that either official has any responsibility in the course of their duties in the Revenue 

or Excise Departments for determining the tax bases or customs values for imported cigarettes.  In 

fact, neither Mrs.  Sirisaengtaksin, who works for the Revenue Department and is currently seconded 

to the Bureau of the Permanent Secretary of the Ministry of Finance, nor Mr. Keesiri, who works at 

the Excise Department, has any direct responsibility for tax policy affecting imported cigarettes.   

(b) Article X:3 claim relating to appeals 

4.117 The Philippines claims that Thailand acts inconsistently with Articles X:3(a) and X:3(b) of 

the GATT 1994 because [[xx.xxx.xx]]  appeals filed by PM Thailand before the BoA have not been 

resolved promptly.  In accepting Article X:3, Members of the WTO hardly anticipated that 

Articles X:3(a) and X:3(b) would be interpreted to require them to conclude internal administrative 

processes "promptly" and, therefore, to reallocate resources away from other priorities to meet 

deadlines derived from Article X:3.  In any event, these appeals have not been resolved in part 
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because PM Thailand has presented revised data relating to these appeals that must be reviewed for 

accuracy and sufficiency.   

(c) Article X:3 claims relating to the uniform administration of VAT, excise, health and 

television tax laws 

4.118 Both of the Philippines' claims under Article X:3(a) regarding non-uniform administration of 

Thailand's VAT laws
62

 and its excise, television and health taxes
63

 are outside the Panel's terms of 

reference.  The Philippines' panel request contains no mention of a failure to administer laws and 

regulations "uniformly".  In addition, both of these claims are based on the unworkable premise that 

WTO Members can never change their administrative policies.  This premise could be interpreted to 

mean that in order to achieve "uniform" administration, Thailand should stick with its approach in the 

period September 2006 to March 2007 of using guarantee values to calculate MRSPs.   

4.119 The Philippines also claims that by using guarantee values to calculate the September 2006 

MRSPs, Thailand failed to administer its laws reasonably and impartially within the meaning of 

Article X:3(a).
64

  Here again, the Philippines' interpretation is unworkable.  Administrators do not 

operate in situations of perfect and complete information and, therefore, must be able to use 

reasonable estimates or proxy information when they have valid grounds to doubt the reliability of 

information on which they would normally rely.  Article X:3(a) should not be interpreted to prevent 

Members from making reasonable decisions in this manner. 

4.120 The Philippines argues that Thailand must administer its laws through "transparent, objective 

and generally applicable criteria"
65

, that it must create "generally applicable rules"
66

 and that "[a]bsent 

such rules, the administration of the tax cannot be justified under the rule of law".
67

  Thailand has 

explained that the MRSPs are determined according to generally-applicable criteria.  Accordingly, the 

Philippines' claim lacks the requisite factual basis.  Also, Article X:3 is not intended to prevent 

governments from conferring discretion on relevant officials to administer the laws.  Many WTO 

Members choose to implement their laws and policies through the conferral of discretion on 

administrative agencies and officers rather than through the adoption of explicit rules that attempt to 

address every possible contingency.  Article X:3(a) should not be interpreted so as to make this 

method of administration GATT-inconsistent.   

4.121 The Philippines also claims that Thailand violates Article X:3(a) because, in the event that the 

originally-assessed c.i.f. value is later revised on appeal, the tax base for the excise, television and 

health taxes would become retroactively incorrect.
68

  The Philippines has not provided any evidence 

indicating that in the circumstances to which it refers in paragraph 659 of its first written submission, 

Thai officials actually did or would collect excise, health and television taxes using a tax base that is 

"unlawful"
69

 and "has no basis"
70

 as a matter of Thai domestic law.  To the extent that the Philippines 

is complaining about what may occur in the event that duty assessments are revised in the future, the 

Philippines' claim is not ripe and cannot be addressed by the Panel.  Even if the factual basis of this 

claim were clear, it would not suffice to establish a breach of WTO law.  Article X:3(a) should not be 

                                                      
62

 Philippines' first written submission, paras. 580-594 
63

 Philippines' first written submission, paras. 663-671. 
64

 Philippines' first written submission, paras. 605-610. 
65

 Philippines' first written submission, para. 605. 
66

 Philippines' first written submission, para. 608. 
67

 Philippines' first written submission, para. 609. 
68

 Philippines' first written submission, paras. 672-683. 
69

 Philippines' first written submission, para. 659. 
70

 Philippines' first written submission, para. 660. 
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interpreted in a manner that converts every failure to comply with domestic law into a breach of WTO 

law.
71

  

4.122 Also, as a matter of fact, Thai law provides for refunds of overpaid excise, television and 

health taxes, although PM Thailand appears never to have requested such refunds from the Excise 

Department.  The Philippines has not explained how Article X:3(a) compels WTO Members to create 

mechanisms to refund indirect taxes.  Several Members refuse to grant refunds of indirect taxes that 

would confer windfall benefits on producers and sellers that have already collected the larger tax 

amount from their consumers and, therefore, have not suffered any loss.  Article X:3 should not be 

interpreted to impose an obligation on Members to grant such windfall gains.   

(d) Article X:1 claims 

4.123 Thailand considers that the general methodologies for MRSPs have been published.  Thailand 

also notes that the last sentence of Article X:1 clarifies that there is no obligation to disclose 

confidential information.  The data used to determine MRSPs and ex factory prices are clearly 

confidential.  The laws or regulations governing the release of guarantees collected by Customs have 

also been published, and the Philippines has not explained precisely which existing laws and 

regulations relating to this matter remain unpublished.   

5. Claims relating to completed acts and expired measures  

4.124 Many of the Philippines' claims relate to completed acts and measures that no longer exist.
72

  

This raises the question of whether the Panel can make recommendations with respect to these claims.  

These expired measures and past acts include the valuation and assessment of duties with respect to 

the [[xx.xxx.xx]]  entries listed in the panel request, the setting of MRSPs for 2006, and the alleged 

violation of Article 10 of the Customs Valuation Agreement.  A list of the relevant claims is set out in 

Exhibit THA-36.   

4.125 Under Article 19.1 of the DSU, where a panel concludes that a measure "is" inconsistent with 

a covered agreement, it shall recommend that the Member concerned bring the measure into 

conformity with that agreement.  The Panel cannot issue recommendations pursuant to Article 19.1 

that Thailand bring expired measures or completed acts into conformity with the covered agreements.  

As the Appellate Body has clarified, it amounts to legal error for a panel to make an Article 19.1 

recommendation with respect to measures which no longer exist.
73

  Following the Appellate Body's 

guidance, numerous panels have refrained from making Article 19.1 recommendations regarding 

measures that are no longer in force.
74

  This rule applies with equal force to "measures" that consisted 

of individual, completed governmental acts. 

4.126 By adopting Articles 19.1 and 21.3 of the DSU, WTO Members accepted that they would not 

have to undo past actions in response to a finding of violation of the covered agreements and are 

required only to cease the WTO-inconsistent conduct by the end of the reasonable period of time for 

implementation.  For this reason, remedies under the DSU are generally described as being 

                                                      
71

 See Panel Report, US ï Stainless Steel (Korea), para. 6.50. 
72

 See Thailand's first written submission, para. 335. 
73

 Appellate Body Report, US ï Certain EC Products, para. 81;  Appellate Body Report, EC ï Bananas 

III (Article 21.5 ï Ecuador II) / EC ï Bananas III (Article 21.5 ï US), para. 479. 
74

 See, e.g., Panel Report, Chile ï Price Band System, para.8.3;  Panel Report, Dominican Republic ï 

Import and Sale of Cigarettes, para. 8.3;  Panel Report, Turkey ï Rice, para. 8.4;  Panel Report, US ï Stainless 

Steel (Mexico), para. 8.3. 
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"prospective", rather than retrospective, in nature.
75

  It would serve no purpose to allow a WTO 

Member to obtain recommendations from panels with respect to past and consummated actions.   

4.127 Because the conduct on which the relevant claims of the Philippines, as listed in 

Exhibit THA-36, are based took place entirely in the past and has ceased or been completed, in the 

event that the Panel were to find violations with respect to these claims, there would be nothing 

further that Thailand could do in order to achieve compliance with its WTO obligations.  The Panel 

should not issue recommendations under Article 19.1 of the DSU that Thailand bring itself "into 

conformity" with its WTO obligations with respect to any of the claims listed in Exhibit THA-36.   

4.128 In addition, because the Panel cannot make any recommendations with respect to the claims 

listed in Exhibit THA-36, it is not clear whether any purpose at all is served by making findings 

regarding these claims.  Panels have a responsibility to prevent the WTO's dispute settlement 

procedures from being used to obtain purely declaratory judgments or to address matters that are 

completely moot by the time the panel is established.  The Panel should decline to make findings with 

respect to the claims listed in Exhibit THA-36 that would serve no clear purpose and would not 

contribute to the resolution of any current and concrete dispute between the Philippines and Thailand 

regarding these matters.   

6. Claim under Article  10 of the Customs Valuation Agreement 

4.129 Regarding the Philippines' claim under Article 10 of the Customs Valuation Agreement, 

Thailand is still studying this claim and reserves the right to provide further information at a later 

date.  This claim is one of those relating to past completed acts discussed above and listed in Exhibit 

THA-36.  The Panel should not make recommendations with respect to this claim and, in the 

circumstances, Thailand questions whether there is any purpose to be served in making any findings 

with respect to this claim.   

7. Request for documents 

4.130 In paragraph 712 of its first written submission, the Philippines requested the Panel to seek 

certain documents or categories of documents.  Thailand's first written submission contained most of 

the documents and categories of documents referred to by the Philippines.  Two of the documents 

requested by the Philippines were actually provided by the Philippines itself in its first submission.  

These were item 6, Memorandum 0519/1605, dated 14 March 2007, which was the cover memo for 

the minutes of the 6 March 2007 meeting, and item 9, the minutes of that meeting.  Both of these 

documents were attached as Exhibit PHL-74 to the Philippines' first written submission.  Thailand 

notes that those minutes were revised and re-circulated one week later, on 21 March 2007.  The 

revised minutes, which Thailand now submits as Exhibit THA-37, make clear that the customs value 

for the [[xx.xxx.xx]]  entries listed in the Philippines' panel request was determined using the 

deductive value method in accordance with Article 5 of the Customs Valuation Agreement. 

4.131 Thailand has reviewed the Philippines' list to see whether there were any remaining listed 

documents that might assist the Panel.  Accordingly, Thailand is submitting as Exhibit THA-38 the 

documents referred to in items 1 and 8 of the Philippines' list.  Item 1 contains instructions for 

customs officers to act carefully in making customs valuation determinations and item 8 relates to the 

approval of the amounts of guarantees used for PM Thailand's imports.  Several other documents on 

the Philippines' list, including items 2-5, relate to products other than cigarettes and have no relevance 

to this case.  Thailand will, of course, be happy to provide any other information the Panel considers 

necessary. 

                                                      
75

 See, e.g., Appellate Body Report, US ï Upland Cotton (Article 21.5 ï Brazil), footnote 494.  See also 

Appellate Body Report, US ï Zeroing (EC) (Article 21.5 ï EC), para. 299.   
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E. EXECUTIVE SUMMARY OF THE SECOND WRITTEN SUBMISSION OF THE PHILIPPINES 

1. Violation of Article  X:3(a) of the GATT  1994 because of dual role of TTM directors 

4.132 Thailand violates Article X:3(a) through the act of vesting governmental power to apply Thai 

customs and tax rules concerning domestic and imported cigarettes in individuals who simultaneously 

serve as Directors of TTM and as senior officials in DG Excise, DG Customs, and DG Revenue.  This 

pattern of administration is an act that, in and of itself, creates an inherent conflict of interest and 

constitutes partial and unreasonable administration, contrary to Article X:3(a). 

4.133 In administering Thai customs and tax rules, these Thai Government officials are responsible 

for, inter alia, assessing the customs value of imported cigarettes and fixing the tax base for VAT, 

excise, health, and television taxes.  As a matter of fact, TTM Directors have been directly involved in 

the application of Thai customs and tax measures to cigarettes, inter alia, by signing the orders 

imposing decisions, and by participating in and supervising the decision-making process.  Their 

decisions, therefore, have a considerable influence on the tax burden of imported and domestic 

cigarettes and, as a result, the relative competitive situation of these cigarettes.  The TTM Directors 

also have access to BCI regarding imported cigarettes. 

4.134 In fulfilling their role as TTM Directors, the same Thai Government officials have a financial 

incentive and legal obligation to maximize TTM's competitive advantage and to "make any decision 

for the utmost benefit of" TTM.  In making such decisions, they can rely on BCI about TTM's 

competitors, available to them because of their role in the Thai Government.   

4.135 The manner of structuring and organizing government is the very essence of "administration" 

under Article X:3(a), as found by the Panel in Argentina ï Hides and Leather.  In this dispute, the 

Philippines has provided quantitative and qualitative evidence of the unreasonable and impartial 

pattern of administration, as well as of acts by individuals serving both as TTM Directors and Thai 

Governmental officials resulting in unreasonable and impartial administration.  Thailand also 

mischaracterizes the decision in Argentina ï Hides and Leather in arguing that the partiality and 

unreasonableness in its administration must be balanced against safeguards adopted to avoid abuses.  

In fact, the safeguards asserted by Thailand neither remedy the conflict of interest facing Thai 

Government officials simultaneously serving on the Board of TTM, nor prevent abuses such as the 

inappropriate flow of importers' BCI  to the domestic industry.   

2. Claims pertaining to customs valuation 

(a) Standard of review with respect to customs valuation decisions 

4.136 In reviewing a series of Thai customs valuation decisions under the Customs Valuation 

Agreement, the Panel must make an objective assessment of the facts, and apply the appropriate 

standard of review.  The appropriate standard of review is neither de novo review, nor total deference.  

Instead, panels are required to conduct a critical review of a national authority's determination to see 

whether the authority explained how the facts support its decision.  In reviewing an authority's 

decision to reject transaction value, a panel cannot simply accept the authority's conclusion that the 

importer failed to show that the relationship between buyer and seller did not affect the price, nor can 

a panel decide for itself, on a de novo basis, whether the transaction value should be accepted.  

Instead, a panel must review whether the authority has provided an objective and coherent explanation 

as to how it complied with its WTO obligations, and how the underlying facts support its decision. 
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(b) Violation of Articles 1.1 and 1.2 of the Customs Valuation Agreement by maintaining and 

applying a general rule requiring the rejection of transaction value 

4.137 Thailand violates Articles 1.1 and 1.2 by maintaining and applying, from 4 August 2006 until 

19 March 2008, a general rule regarding the rejection of transaction value, consisting of (1) the 

systematic refusal, at the time of importation, to accept transaction value for entries of imported 

cigarettes, with the collection of guarantees as a condition for allowing customs clearance;  and, (2) 

the systematic valuation of imported cigarettes using the deductive valuation methodology, instead of 

transaction value, at the time of final assessment.   

4.138 By maintaining such a general rule, Thailand violated the obligation to use "transaction value" 

as the "primary basis for customs value", provided for in Article 1.1 and paragraph 1 of the General 

Introductory Commentary of the Customs Valuation Agreement.  A WTO Member may depart from 

its primary valuation obligation solely in the circumstances set forth in paragraphs (a) to (d) of 

Article 1.1.  Under Article 1.1(d), where the buyer and seller are related, the customs value "shall be" 

the transaction value, "provided" that the transaction value is acceptable under Article 1.2.  

Article 1.2(a) provides that the "fact" that the parties are related is insufficient "grounds" to reject the 

transaction value.  In such a case, the customs authority must examine the circumstances of sale to 

establish whether other "facts", besides the relationship, demonstrate that the relationship influenced 

the price.  Thailand's general rule violates Articles 1.1 and 1.2 by providing for the systematic 

rejection of transaction value without examination of the circumstances of sales. 

(c) Violation of Articles 1.1 and 1.2 of the Customs Valuation Agreement by improperly 

rejecting PM Thailand's declared transaction values in [[xx.xxx.xx]]  transactions 

4.139 Thailand violates Articles 1.1 and 1.2 by rejecting PM Thailand's declared transaction values 

for [[xx.xxx.xx]]  entries, without:  (1) examining the circumstances of sale;  and, (2) identifying 

adequate grounds, other than the relationship, warranting the rejection of transaction value.   

4.140 The Philippines' claim that Thailand failed to examine the circumstances of sales is supported 

by:  (1) the minutes of the 6 March 2007 meeting;  (2) Thailand's failure to examine PM Thailand's 

evidence, including annual filings with deductive calculations showing that the declared transaction 

values enabled it to earn a sufficient amount to cover its usual costs and profits, and an amount for 

costs and profits similar to the amount earned by similarly-situated distributors in transactions with 

unrelated suppliers;  (3) Thailand's failure to seek information concerning PM Philippines' costs and 

profits ï information which PM Thailand had identified as being relevant if Thai Customs were to 

apply a cost-plus testing methodology under Article 1.2(a);  (4) Thailand's incoherent and arbitrary 

deductive methodology to test the declared transaction values for all of PM Thailand's transactions 

throughout 2006 and 2007;  and, (5) Thai Customs' acceptance of the transaction values for 

[[xx.xxx.xx]]  entries in March and September 2007 highlights the arbitrariness of the rejection of 

transaction values for other entries occurring at the same time. 

4.141 Thailand makes certain rebuttal arguments.  On issue (1), Thailand's argument that the 

minutes address sales in 2003 is contradicted by the express terms of the minutes, which state that 

Thai Customs did not examine the circumstances of sale with respect to entries "since 1 August 

2006".  On issue (2), Thailand's ex post argument is that PM Thailand's calculations were not in the 

proper form and not supported by other evidence.  However, Thai Customs never informed 

PM Thailand of these points, and never gave PM Thailand an opportunity to respond to them, 

contrary to Article 1.2(a).  In any event, the calculations were in the proper form and PM Thailand 

could have provided additional support upon request.  On issue (5), the Philippines provides 

documentary evidence to counter Thailand's argument that [[xx.xxx.xx]]  of the entries never occurred;  

and it shows that Thailand's asserted clearance date for the other [[xx.xxx.xx]]  entries was just three 

days before an entry for which Thailand rejected the transaction value. 
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4.142 Thailand also violated Articles 1.1 and 1.2 by rejecting PM Thailand's declared transaction 

values without valid reasons, as evidenced by Thai Customs' letter of 12 April 2007, which informed 

PM Thailand of Thai Customs' decision to reject transaction value.  The letter states two invalid 

grounds of rejection and evidences Thai Customs' failure to critically examine all of the relevant 

evidence.  First, the "fact" that "another importer" purchases cigarettes at a higher price than 

PM Thailand is not a valid ground for considering that the relationship between PM Thailand and PM 

Philippines influenced the price because, for a variety of reasons, the prices of the other party are not 

comparable.  During these panel proceedings, Thailand has accepted that this first "ground" for 

rejecting transaction value was flawed, and not relied upon by Thai Customs.   

4.143 Second, Thai Customs' statement that PM Thailand has not proven whether the relationship 

had influenced the price is not a "ground" for rejecting transaction value because:  (1) the Customs 

Valuation Agreement does not establish a legal presumption and burden of proof against the 

transaction value;  (2) even if doubts could trigger a presumption and burden of proof against the 

transaction value, the doubts must be reasonable at the time when the alleged burden of proof is 

invoked as the basis to reject transaction value, which was not the case here;  and, (3) even if a burden 

of proof on the importer were to apply, the customs authority should explain its decision rejecting 

transaction value, and why the submitted evidence was insufficient to allow the importer to meets its 

burden of proof, which Thai Customs failed to do. 

(d) Violation of Article 1.2(a) of the Customs Valuation Agreement by failing to communicate 

"grounds" before rejecting transaction value 

4.144 Thailand violated Article 1.2(a) by failing to inform PM Thailand of its "grounds for 

considering that the relationship influenced the price" prior to Thai Customs' final decision to reject 

transaction value.  PM Thailand submitted evidence that allowed Thai Customs to establish that the 

transaction values enabled PM Thailand:  (1) to earn a sufficient amount to cover its usual costs and 

profits;  (2) to earn an amount for costs and profits similar to the amount earned by unrelated 

distributors.   

4.145 Under Article 1.2(a), Thailand was obliged to communicate the objective facts that supported 

Thai Customs' conclusions on the burden of proof in the light of this evidence.  Such communication 

would have offered PM Thailand "a reasonable opportunity to respond" to the customs authority's 

dissatisfaction with the evidence.  Absent an explanation, PM Thailand is deprived of a reasonable 

opportunity to address whatever deficiencies the authority perceived in the evidence. 

4.146 Contrary to Thailand's assertion, Thai Customs' 19 December 2006 letter failed to inform 

PM Thailand of the grounds for considering that the relationship influenced the price.  An 

unexplained, unsubstantiated, and conclusory statement that PM Thailand failed to meet its burden of 

proof does not satisfy the requirement to communicate "grounds".  Until prompted by the Panel, 

Thailand had never communicated its reasons for disregarding the evidence submitted by 

PM Thailand. 

(e) Violation of Article 16 of the Customs Valuation Agreement by failing to provide an 

adequate explanation as to how the customs value was determined 

4.147 Thailand violated Article 16 by failing to provide PM Thailand with an "explanation in 

writing é as to how the customs value of the importer's good was determined" in its final assessment 

decision.  Under Article 16, Thailand is required to explain why it rejected the declared transaction 

value, and to provide a sufficiently detailed and reasoned explanation permitting the importer to 

understand how and why the authority determined the assessed customs value. 
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4.148 Thailand failed to explain the objective basis for rejecting transaction value and how it 

proceeded in valuing PM Thailand's goods.  Without an explanation of how the authority reached its 

decision, importers and foreign governments are unable to exercise their respective rights under 

Articles 11 and 19 of the Customs Valuation Agreement, and domestic courts and WTO panels are 

deprived of a basis to review the authority's decisions. 

4.149 Contrary to Thailand's assertion, the 12 April 2007 letter does not sufficiently explain the 

basis for Thai Customs' rejection of the declared transaction values because it contains an unexplained 

statement that the burden of proof was not met.  Furthermore, this letter does not explain how Thai 

Customs determined the assessed customs values, because, for example, it does not reveal the starting 

point of the deductive calculation allegedly used by Thai Customs, the specific elements and amounts 

deducted;  the sources of the data used;  and other supporting calculations for the assessed values.  

The minutes of the 6 March meeting also failed to satisfy the requirement under Article 16 because 

they were insufficiently detailed. 

(f) Violation of Articles 5 and/or Article 7 of the Customs Valuation Agreement by incorrectly 

assessing the deductive value of PM Thailand's [[xx.xxx.xx]]  transactions 

4.150 The Philippines' primary claim is that, if the Panel finds that Thailand used Article 7 to value 

PM Thailand's goods, Thailand improperly declined to use Article 5 for impermissible reasons, i.e., a 

lack of contemporaneous financial information, and improperly applied Article 7.1 because Thai 

Customs failed to make deductions for sales allowances, internal transportation costs, and Provincial 

taxes.  Thailand admits that PM Thailand claimed deductions for sales allowances and Provincial 

taxes, but contests that the information available to Thai Customs justified a deduction for either 

amount.  With respect to the deduction for internal transportation costs, Thailand disputes that 

PM Thailand claimed such a deduction, and also contends that the available evidence did not support 

the deduction.  A proper deduction of these three items would have resulted in significantly lower 

customs values than the values applied by Thai Customs.   

4.151 PM Thailand submitted all information required to make the requested deductions.  Although 

Thai Customs requested additional information on certain issues, it requested no such information 

regarding sales allowances and Provincial taxes, suggesting that Thai Customs was satisfied that it 

had all necessary supporting information available to make these deductions. 

4.152 Before this Panel, Thailand now makes certain ex post arguments regarding the sufficiency of 

the information PM Thailand provided.  If Thai Customs had raised these concerns at the time of its 

valuation, PM Thailand easily could have responded to them.  The criticisms focus on information on 

sales allowances and Provincial taxes provided with PM Thailand's letter of 7 March 2007.  However, 

the information with this letter responded to requests regarding the greatest aggregate quantity 

("GAQ") sales price, and not sales allowances and Provincial taxes.  Again, if Thai Customs had 

requested additional information on sales allowances and Provincial taxes, PM Thailand would have 

provided it.  Indeed, on 12 March 2007, PM Thailand provided information to the BoA on Provincial 

taxes paid in 2002.   

4.153 With respect to internal transportation costs, Thailand incorrectly argues that PM Thailand did 

not claim a deduction for these costs, overlooking that each of PM Thailand's annual filings for 

financial years 2003, 2004, 2005 and 2006 included a deduction for either inland freight or domestic 

transportation.  Even if PM Thailand's letter of 21 February 2007 did not mention transportation costs, 

Thai Customs was put on notice that deductions for such items were required, and, in doubt, could 

have requested further information in its letter of 27 February 2007. 

4.154 Thailand argues that PM Thailand should have provided information to show that the claimed 

deductions were made in connection with the sales on which the GAQ price was based.  However, 
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Article 5 permits a deduction for the amounts "usually" incurred on sales in general, not least because 

the transaction being valued is not the GAQ sale.  It is also the approach adopted by the BoA in its 

decisions on the 2000-2002 appeals.  In any event, if Thai Customs insisted on information showing 

the deductions to be made from the sales on which the GAQ price was based, it was required to 

request this information. 

4.155 With respect to the alleged significance of PM Thailand's letter of 7 March 2007, Thailand's 

arguments on the meeting of 6 March 2007 show that, by 6 March, Thai Customs had already 

finalized its deductive calculation.  Thus, before the 7 March letter arrived, Thailand had already 

decided not to deduct sales allowances, internal transportation costs, and Provincial taxes.  As a result, 

the sufficiency of the information submitted by PM Thailand in its 7 March letter was not the decisive 

factor in Thai Customs' decision. 

4.156 If the Panel finds that Thailand used Article 7 to value PM Thailand's goods, Thailand acted 

contrary to Article 7.3 by failing to inform PM Thailand in writing "of the customs value determined 

under the provision of this Article and the method used to determine such value". 

4.157 Alternatively, if the Panel finds that Thailand used Article 5 to value PM Thailand's goods, 

Thailand violated Article 5 because it failed to make the required deductions for sales allowances, 

internal transportation costs, and Provincial taxes.  The arguments in support of the Philippines' 

alternative claim are the same as the arguments in support of its primary claim under Article 7 

because the methodology and elements in a deductive calculation under Articles 5 and 7 do not, in 

principle, differ.   

(g) Violation of Article 10 of the Customs Valuation Agreement by disclosing business 

confidential data 

4.158 Thailand violated Article 10 because Thai Government officials disclosed PM Thailand's 

business confidential data, in particular its declared transaction value and import volumes.  

PM Thailand never gave "specific permission" to the Thai Government to allow such disclosure and 

repeatedly opposed the disclosures.  As a result, the Philippines has made a prima facie case of a 

violation of Article 10.   

3. Violation of Article  X:3(b) of the GATT  1994 by failing to provide a right to challenge 

guarantees 

4.159 Thailand violates Article X:3(b) by failing to provide for a right to seek the prompt review 

and correction of administrative action by Thai Customs to impose guarantees on imported goods.  

Pursuant to Article X:3(b), Thailand is obliged to provide, inter alia, for the prompt review and 

correction by an independent tribunal of guarantee orders, which are administrative actions relating to 

customs matters.  An order imposing a guarantee is a complete and final legal act that is conceptually 

distinct from the final assessment of customs value.  It imposes a definitive guarantee, and its 

imposition is the culmination of an administrative process to establish the appropriate level of the 

guarantee and, as such, is "the final manifestation of the application of a law in a particular case".   

4.160 The obligation to furnish a guarantee is linked to, though conceptually distinct from, the 

obligation to pay duties.  A guarantee establishes an immediate legal obligation to furnish cash or 

security, and thus imposes an immediate financial burden on importers, producing also immediate 

repercussions on market access and competitive opportunities.  Allowing a challenge to an assessed 

customs value cannot repair the harm caused in the interim by a guarantee, and may undermine 

competitive opportunities.  The severity of a guarantee may even completely exclude imported goods 

from the market or delay clearance.  This underscores the need to provide for an independent right to 

challenge a guarantee.  Under Thailand's interpretation, market access would be permanently lost as a 
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result of the guarantee, because the guarantee order could only be challenged as part of a challenge 

against the final assessed customs value.  If no final assessment follows, the importer would be 

stripped of any opportunity to challenge the guarantee.   

4.161 The Philippines also submits that Thailand is mistaken in its understanding of the relationship 

between Article X:3(b), on the one hand, and the Anti-Dumping Agreement and the Customs 

Valuation Agreement, on the other hand.  First, guarantees collected in anti-dumping cases may be 

challenged under Article X:3(b), and the WTO proceedings initiated by Thailand in US ï Shrimp 

(Thailand) confirm that a WTO Member can challenge a guarantee order at the WTO.  The domestic 

law of WTO Members should likewise provide for a right to challenge guarantees.  Second, Article 11 

of the Customs Valuation Agreement, which provides for a right to appeal against "a determination of 

customs value", and Article X:3(b) of the GATT 1994 can be applied together in a harmonious 

fashion, which is consistent with the Interpretative Note to Annex 1A and settled WTO law. 

4.162 Furthermore, obliging WTO Members to provide a right of appeal against a guarantee order 

would neither interfere with a Member's right to collect a guarantee pending the assessment of the 

customs value, nor would it interfere with the responsibility of customs authorities to determine 

customs value.   

4. Claims pertaining to VAT  

(a) Violation of Article X:1 of the GATT 1994 by failing to publish the methodology and data 

used to determine and revise MRSPs 

4.163 Thailand violates Article X:1 by failing to publish the methodology and data used to 

determine the MRSPs, which is the base for VAT.  The Philippines has demonstrated that none of the 

key features of Thailand's MRSP methodology, as described by Thailand, has been published.  These 

elements are:  (1) "the primary source for the MRSPs is the manufacturer's recommended retail price" 

("RRSP");  (2) DG Excise reviews the proposed MRSP/RRSP to decide whether to accept it as the 

MRSP;  (3) DG Excise "normally" revises MRSPs following tax changes impacting the MRSP;  (4) 

when MRSPs are revised, DG Excise calculates a new MRSP adding:  (a) the ex factory/c.i.f. price;  

(b) the latest tax amounts;  and (c) marketing costs, which are "derived from information provided by 

the manufacturers themselves". 

4.164 Thailand also violates Article X:1 by failing to publish any data that forms an integral or 

essential element of the determination of specific MRSPs.  As the Panel in Dominican Republic ï 

Import and Sale of Cigarettes stated, Article X has a due process objective and the "essential 

elements" or "essential parts" of an administrative ruling must be published.  This interpretation is 

consistent with the text of Article X:1, requiring publication "in such a manner as to enable 

governments and traders to become acquainted with them", and gives effect to the transparency 

obligations in Article X:1.  In this dispute, Thailand should have published the price surveys it relied 

on to determine the marketing costs for imported brands in 2006 and 2007.  It could also have 

published indexed data, to protect the confidential character of certain information. 

(b) Violation of Article III:2 of the GATT 1994 by taxing imported cigarettes in excess of like 

domestic goods as a result of the MRSP levels 

4.165 Thailand violates Article III:2 by imposing a VAT on imported cigarettes "in excess" of VAT 

imposed on like domestic cigarettes.   

4.166 The Philippines has demonstrated that all domestic and imported cigarettes are like.  This 

evidence pertains to physical characteristics, end uses, consumers' tastes and preferences, tariff 
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classification, and identical regulatory treatment.  So far, Thailand has not put forward argument or 

evidence to dispute the Philippines' overall assessment, based on the evidence as a whole.   

4.167 Thailand incorrectly requires that the Panel perform 1,634 separate comparisons between 

each domestic and imported brand to establish likeness on a brand-by-brand basis.  This approach 

lacks support in the text of Article III:2 or the case law.  Thailand also misinterprets the Appellate 

Body report in Canada ï Periodicals.  In that report, the Appellate Body did not establish perfect 

substitutability as the decisive legal standard under Article III:2, first sentence, as Thailand alleges.  

Instead, it merely explained that perfectly substitutable products fall within the scope of Article III:2, 

first sentence. 

4.168 Even if the Panel were to find that not all imported and domestic cigarettes are like, the 

Philippines maintains that imported and domestic cigarettes within a particular price segment are like.  

Although price is not a decisive criterion in establishing likeness, the Philippines has demonstrated 

likeness within price segments. 

4.169 Thailand imposes VAT on imported cigarettes in excess of VAT imposed on like domestic 

cigarettes because (1) the MRSPs for imported cigarettes are higher than for like domestic cigarettes, 

and (2) the MRSPs for imported cigarettes are systematically higher than the RRSPs for imported 

cigarettes, whereas the MRSPs for like domestic cigarettes are systemically equal to the RRSPs.  

Thus, the tax burden on imports is higher in absolute terms and also higher relative to the retail price. 

4.170 Thailand has attempted to offer an explanation for the excess tax burden imposed on imported 

cigarettes.  The essence of this explanation is that DG Excise is not responsible for the level of the 

MRSP, because the MRSP is based on information provided by the importer.  However, the facts 

contradict this explanation.  Among others, the evidence shows that the MRSPs for Marlboro and 

L&M  have systematically been higher than they would have been if based on PM Thailand's 

information.   

4.171 Thailand is also mistaken in arguing that the key question before the Panel is whether the 

design, structure, and architecture of the measure discriminate against imported cigarettes.  The 

Philippines' claim in this dispute is brought under the first sentence of Article III:2 .  Under that 

sentence, the issue is whether imported products are subject to any taxation "in excess" of the tax 

applied to like domestic products.   

(c) Violation of Article III:2 of the GATT 1994 by exempting resales of domestic cigarettes from 

VAT liability  

4.172 Thailand violates Article III:2 because it exempts resales of domestic cigarettes from VAT, 

but grants no such exemption to resales of like imported cigarettes.  Thailand does not dispute this 

different fiscal treatment but responds that resellers of imported cigarettes can offset their additional 

VAT liability with a tax credit, leaving a zero "net" liability .   

4.173 Thailand's defence fails.  First, Thailand's compliance with Article III:2 cannot depend on 

private parties' action.  The fact that a reseller of imported cigarettes is given an opportunity to 

mitigate the impact of a discriminatory tax through a tax credit does not cure the discriminatory 

character of Thailand's VAT regime.  Second, the tax credit granted to resellers of imported cigarettes 

will not always match perfectly their tax liability .  A reseller may incur a "net" liability of greater than 

zero if the volume of cigarettes sold in a given month exceeds the volume of cigarettes bought in that 

month.  Even if in certain months the tax credit might exceed the tax liability, it is well established in 

the case law that more favourable treatment of imported products in some instances does not justify 

less favourable treatment in other instances.  Third, the tax credit is not granted automatically but is 

subject to legal conditions concerning VAT administrative requirements.  The grant of a non-
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automatic tax credit cannot ensure equal treatment where domestic cigarettes are automatically 

subject to no tax liability.  This is particularly so because penalties may be imposed on resellers for a 

failure to comply with the administrative requirements regarding resales of imported cigarettes.   

(d) Violation of Article III:4 of the GATT 1994 by imposing more onerous VAT administrative 

requirements on resales of imported cigarettes 

4.174 Thailand violates Article III:4 by subjecting resales of imported cigarettes to more onerous 

VAT administrative requirements, set out in Chapter IV of the Thai Revenue Code, than are imposed 

in connection with resales of like domestic cigarettes.  The detailed evidence showing the likeness of 

imported and domestic cigarettes within the meaning of Article III:2, first sentence, also supports that 

the products are like for purposes of Article III:4. 

4.175 Under Thai law, VAT registrants are subject to different obligations depending on the 

particular goods or services supplied.  Chapter IV includes obligations to prepare and maintain 

detailed tax invoices, tax input records, tax output records, goods and raw materials records, and 

alternative records;  filing VAT Form Por.Por.30;  and accepting an audit process and sanctions in 

case of non-compliance.  None of these requirements apply in connection with resales of domestic 

cigarettes.  This is because Section 3(1) of Royal Decree No.  239 exempts resales of domestic 

cigarettes from VAT.  As a result, pursuant to Section 81/2 of the Revenue Code, wholesalers and 

retailers are exempt from the administrative requirements in Chapter IV in connection with their 

resales of domestic cigarettes. 

4.176 The more onerous VAT administrative requirements imposed in connection with resales of 

imported cigarettes "affect" the sale and distribution of cigarettes within the meaning of Article III:4, 

because they impose regulatory burdens on all selling parties in the distribution chain. 

4.177 Thailand fails "to provide equality of competitive conditions for imported products in relation 

to domestic products" ï which is the general thrust of the principle in Article III:4 .  Thailand's maze 

of administrative procedures, requirements, and sanctions modifies the conditions of competition by 

imposing extra hurdles in connection with resales of imported cigarettes.  The resulting additional 

costs and risks must be taken into account by a commercial operator in deciding which cigarettes to 

supply and promote.  Given the regulatory environment, retailers selling only domestic cigarettes ï of 

which there are around 68,000 ï have a disincentive to start supplying imported cigarettes, because 

they would then be subject to additional costs and risks.  The Philippines adds that, in an Article III:4 

analysis, the Panel need not determine the actual trade and competitive effects of the more onerous 

VAT administrative burdens.   

(e) Thailand's failed defence under Article XX(d) of the GATT 1994 

4.178 Thailand has failed to justify its exemption of resales of domestic cigarettes from the VAT 

administrative requirements in Chapter IV, under Article XX(d).  Thailand has not demonstrated that 

the de jure exemption of resales of domestic cigarettes from VAT administrative requirements is 

"necessary" to secure compliance with any domestic laws and regulations, WTO-consistent or 

otherwise. 

(f) Violation of Article X:3(a) of the GATT 1994 by failing to administer its VAT regime in a 

uniform, reasonable, and impartial manner 

4.179 Thailand violates Article X:3(a) by failing to administer its VAT regime in a uniform, 

reasonable, and impartial manner. 
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4.180 First, Thailand does not apply its VAT regime on the basis of generally-applicable criteria set 

forth in Thai law, in particular the determination of the MRSPs.  It is unreasonable to administer taxes 

on an ad hoc, case-by-case basis, without criteria set forth in law.  By way of example, in 2006 and 

2007, DG Excise decided to calculate (discriminatory) marketing costs for imported cigarettes using 

an international price survey and by using guarantee values as the starting point for its MRSP 

calculations for imported cigarettes.  These decisions were not grounded in Thai law, but were merely 

the product of DG Excise's discretion. 

4.181 Second, Thailand's use of a guarantee value, and not a customs value, as the starting point for 

the calculation of MRSPs results in non-uniform and unreasonable administration.  The practice of 

administering VAT through two different starting points lacks uniformity because sometimes actual 

tax amounts are added based on the actual duty-paid customs values, and sometimes notional amounts 

based on the guarantee values are added.  This also involves unreasonable administration because the 

notional amounts added for excise, health, and television taxes are "the highest" possible and based on 

a provisional estimate of potential liability for customs duties.  Furthermore, it constitutes partial 

administration because such notional amounts are added only to the MRSPs for imported cigarettes 

given that only those cigarettes are subject to provisional guarantee values.  The starting point for the 

MRSPs for domestic cigarettes, by contrast, is the ex factory price.  Because provisional guarantees 

can be collected to preserve the ability to collect taxes, there is no justification for transforming a 

provisional guarantee into a definitive tax base.   

5. Claims pertaining to the excise, health, and television tax 

(a) Violation of Article X:1 of the GATT 1994 by failing to publish the methodology and data 

used to determine the ex factory price 

4.182 Thailand violates Article X:1 by failing to publish the methodology and data used to calculate 

the ex factory price, which is the tax base for the excise, health, and television taxes imposed on 

domestic cigarettes and the starting point for the MRSP calculation.  The methodology must address 

the manner by which costs are calculated for purposes of determining the ex factory price, including 

which costs are included and how costs are allocated, among others, across different brands and 

business activities.  Concerns regarding the confidentiality of data may be met by publishing indexed 

data.   

(b) Violation of Article X:1 of the GATT 1994 by failing to publish rules concerning the release 

of guarantees for excise, health, and television taxes 

4.183 Thailand violates Article X:1 by failing to publish rules concerning the release of guarantees 

collected to cover potential liability for excise, health, and television taxes.  Thailand has asserted 

that, as a general matter, guarantees are released.  However, it has failed to publish rules addressing 

the basic procedural questions surrounding the release of a guarantee, such as:  to which authority an 

importer can apply for a guarantee release and within what deadline;  what documents are required to 

obtain such release;  how and when the authority communicates its decision;  how the guarantees are 

released;  whether interest is payable on cash guarantees;  and, which Thai courts have jurisdiction to 

hear appeals regarding the release of guarantees. 

(c) Violation of Article X:3(a) of the GATT 1994 by failing to administer the excise, health, and 

television taxes in a uniform, reasonable, and impartial manner 

4.184 Thailand violates Article X:3(a) by failing, in some circumstances, to use a tax base for the 

excise, health, and television taxes that has a basis in Thai law.  Under Thai law, the tax base for the 

excise tax on imported cigarettes is the duty-paid c.i.f. price;  the health and television taxes are 

a percentage of the excise tax payable.  Thailand does not rely on this tax base for imported cigarettes 
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if the customs value assessed by Thai Customs is reduced on appeal.  In that event, the incorrectly 

assessed customs value serves as the tax base. 

4.185 Such administration is non-uniform because the taxes are administered using two different tax 

bases for the same goods:  sometimes the correct customs value and sometimes an incorrect customs 

value.  Such administration is also unreasonable because it has no basis in Thai law.  Finally, it is 

partial because Thailand only collects taxes using an incorrect customs value for imported, and not 

domestic, cigarettes. 

4.186 Thailand's WTO-inconsistent administration is not rendered WTO-consistent by an alleged 

right to seek a refund, because it is not reasonable to subject importers to an additional procedure to 

secure a refund of a tax imposed on a base that has already been found to be improper.  In any event, 

Thailand merely alleges that a refund is available.  It has not provided evidence of the legal basis for 

that right in Thai law.  The opinions of two Thai legal experts confirm the lack of such right under 

Thai law. 

6. Violation of Article s X:3(b) and X:3(a) of the GATT  1994 because of undue delays in the 

BoA's decision-making 

4.187 Thailand violates Article X:3(b) by failing to maintain procedures for the prompt review and 

correction of customs decision by the BoA.  So far, the BoA has taken more than seven years, and 

counting, to resolve [[xx.xxx.xx]]  appeals filed by PM Thailand regarding entries landed in 2002.  

The considerable delays are caused by the BoA's own tardiness in administering the appeals, and not 

PM Thailand, which has consistently responded promptly to the BoA's requests for information.   

4.188 Even if the BoA is not an independent tribunal within the meaning of Article X:3(b), as 

Thailand alleges, the claim under Article X:3(b) stands because Thailand prevents the prompt review 

and correction of Thai Customs' decision by an independent tribunal by interjecting a very slow 

review process by a non-independent agency between Thai Customs' decision and the independent 

tribunal.   

4.189 Thailand also violates Article X:3(a) because the delays of more than seven years in the 

BoA's decision-making give rise to unreasonable administration.  The duration of the process gives 

rise to administration that is not appropriate or suitable to the circumstances.  The Philippines rejects 

the view that the word "reasonable" in Article X:3(a) imposes no obligations whatsoever on the 

duration of the administrative process.  Thailand has not explained why the drafters would attach 

importance to "prompt review" of administrative decisions in Article X:3(b) but impose no disciplines 

on the time taken to reach the initial decision. 

F. EXECUTIVE SUMMARY OF THE SECOND WRITTEN SUBMISSION OF THAILAND  

1. Intr oduction 

4.190 This executive summary of Thailand's rebuttal submission of 20 July 2009 responds to the 

arguments put forward by the Philippines in its first written submission of 23 March 2009, its opening 

statement at the first meeting of the Panel with the parties on 10 June 2009 and in its responses to the 

Panel's questions, submitted on 1 July 2009. 
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2. Legal argument  

(a) Standard of review 

4.191 The correct standard of review means that Thai Customs' determinations must be reviewed 

only in the light of the evidence provided by PM Thailand at the time at which Thai Customs made 

the determinations at issue in this review.   

(b) Claims under the Customs Valuation Agreement  

4.192 The Philippines' claims under the Customs Valuation Agreement can be summarised in two 

simple propositions:  first, Thai Customs should not have inquired into PM Thailand's transaction 

values and, second, when it did, Thai Customs should have accepted the transaction values.  Based on 

the evidence and argument now before the Panel, neither of these propositions can be sustained. 

(i) Thai Customs acted consistently with Articles 1.1 and 1.2(a) of the Customs Valuation 

Agreement in rejecting the transaction value for the [[xx.xxx.xx]] entries at issue  

The obligation under Article 1.1 to use the transaction value is dependent on it being 

established that the relationship between buyer and seller did not influence the price 

4.193 The use of the transaction value is legally dependent on the proviso in Article 1.1(d) and the 

second sentence of Article 1.2(a) being satisfied.  Thus, the transaction value shall be accepted only 

"provided the relationship [between buyer and seller] did not influence the price".   

Thai Customs acted consistently with Article 1.2(a) with respect to its "doubts" regarding the 

reliability of the transaction value  

4.194 Paragraph 2 of the Interpretative Note to Article 1.2(a) provides that an examination of the 

circumstances of sale and the reliability of the transfer price "will only be required where there are 

doubts about the acceptability of the price". 

The legal standard governing "doubts" 

4.195 The Customs Valuation Agreement does not define or limit the quality or quantity of "doubts" 

that the customs administration must have in order to initiate an examination of the reliability of the 

transfer price.  The reason why the term "doubts" as used in Article 1.2(a) and its Interpretative Note 

is not qualified by a standard such as "reasonable" is that the purpose of the "doubts" is, at first, 

simply to initiate an examination of whether the relationship between the buyer and the seller 

influenced the price, as happened in this case.   

4.196 Under the Decision Regarding Cases Where Customs Administrations Have Reasons to 

Doubt the Truth or Accuracy of the Declared Value (the "Decision"), the customs administration need 

have "reasonable" doubts only when, under the second sentence of paragraph 1 of the Decision, "if, 

after receiving further information, or in the absence of a response, the customs administration still 

has reasonable doubts about the truth or accuracy of the declared value, it may [reject the transaction 

value]".  Thus, under the Decision, the doubts need only be "reasonable" at the time of a final decision 

to reject the transaction value. 

PM Thailand did not provide any evidence to dispel Thai Customs' doubts 

4.197 PM Thailand did not provide any evidence to dispel the doubts generated by the difference of 

over 300 per cent between the c.i.f. prices for PM Thailand's imports and imports by another importer. 
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4.198 It is a fact that another importer was bringing Marlboro cigarettes into Thailand at c.i.f. 

Bangkok prices more than three times PM Thailand's c.i.f. prices.  This objectively-grounded fact 

(Exhibit THA-7) clearly raises a doubt as to whether PM Thailand's c.i.f. prices were affected by the 

relationship between buyer and seller. 

4.199 Merely pointing out that there are some differences between the circumstances of sale for two 

different sales that affects price comparability between the two does not establish that doubts based on 

a price difference of over 300 per cent are "groundless".  Any differences in circumstances of sale 

might have accounted for only, for example, half of the price difference between the other importer 

and PM Thailand, which would still leave legitimate doubts as to whether PM Thailand's price was at 

arm's length.  But PM Thailand provided no information or proof in this regard and, therefore, did not 

dispel the doubts that had arisen or otherwise satisfied the proviso in Article 1.2(a). 

Thai Customs fulfilled the obligation in Article 1.2(a) that the "circumstances surrounding the 

sale shall be examined" 

The nature of the obligation to examine the circumstances surrounding the sale 

4.200 The customs administration's examination of the circumstances of sale must be based on a 

claim and allegations by the importer.  It is for the importer, not the customs administration, to decide 

by what means it wishes to establish that the relationship did not influence the price.  This is because 

the importer, not the customs administration, possesses the necessary information and evidence to 

enable the importer to select its preferred method of establishing that the relationship did not influence 

the price.  Once the importer makes its claim, the importer bears the burden of proof with respect to 

evidence relating to that claim. 

4.201 If the burden were on the customs administration to establish that the relationship influenced 

the price, the customs administration would have to collect evidence regarding all of the methods 

contemplated in Article 1.2(a) and the Interpretative Notes.  This would be a completely unworkable 

burden to place on the customs administration and would have repercussions for Members' practices 

far beyond this case. 

How Thai Customs examined the circumstances surrounding the sales at issue 

4.202 In the circumstances summarised below, Thai Customs fully complied with its obligations 

under Article 1.2(a) of the Customs Valuation Agreement in initiating and conducting its examination 

of the circumstances of sale and, ultimately, in rejecting the transaction value for the [[xx.xxx.xx]]  

entries at issue in this case: 

¶ Thai Customs had doubts regarding the reliability of those doubts and notified 

PM Thailand that additional information was required. 

¶ Between August 2006 and mid-February 2007, PM Thailand provided no new or 

additional information to establish that the relationship did not influence the price 

other than to rely on its past [[xx.xxx.xx]]  filings. 

¶ The [[xx.xxx.xx]]  filings did not provide a deductive value calculation or provide any 

supporting evidence for the GAQ price and other adjustments referred to therein. 

¶ To the extent that the [[xx.xxx.xx]]  filings advanced a "cost plus" approach, they did 

not provide information regarding the seller's (i.e., PM Philippines') cost plus profits. 
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¶ Information about the importer's profits on the resale does not establish the reliability 

of the transfer price between exporter and related importer (though it may be one 

element in the deductive value calculation). 

¶ When Thai Customs wrote to PM Thailand on 19 December 2006, it had no evidence 

before it to establish the reliability of the transfer price. 

¶ After PM Thailand indicated in its letter of 5 February 2007 that it wanted the 

valuation expedited, Thai Customs continued its examination of the circumstances 

surrounding these sales.   

¶ Thai Customs sought and received information from PM Thailand in extensive 

correspondence, phone calls, and meetings between 16 February and 6 March 2007. 

¶ This information was used to determine deductive values for the entries at issue that 

were ultimately used to arrive at the customs value for these entries. 

Thai Customs properly communicated the "grounds for considering that the relationship 

influenced the price" 

4.203 Article 1.2(a) of the Customs Valuation Agreement means that the customs administration 

must give the importer preliminary notice if it considers that the proviso in the second sentence of 

Article 1.2(a) has not been met.  This notice must be provided in writing and an opportunity to 

respond must be given before final valuation takes place.  Thai Customs provided this written notice 

when it informed PM Thailand on 19 December 2006 that it had "yet to prove" that the relationship 

did not influence the price. 

4.204 Thailand disagrees with the Philippines' interpretation that the term "grounds" is limited to the 

factual basis on which the customs administration acts.  It would make no sense that the customs 

administration would not be required to inform the importer how that factual basis provided a 

sufficient legal basis for the customs administration to act.  Furthermore, contrary to the Philippines' 

argument, the absence of evidence also constitutes a factual basis on which the customs 

administration may act.  A notification that the factual record does not contain sufficient evidence 

clearly communicates information regarding the "information or otherwise" on which the customs 

administration is considering rejecting the transaction value. 

4.205 PM Thailand's response on 5 February 2007 to the notification by Thai Customs on 19 

December 2006 makes clear that the importer was fully informed and that its due process 

requirements were fully respected.   

It was not established that "the relationship did not influence the price" 

4.206 PM Thailand failed to discharge its burden to establish that the relationship between itself and 

PM Philippines did not influence the transfer price between the two.  In these circumstances, Thai 

Customs properly concluded that the proviso in the second sentence of Article 1.2(a) had not been met 

and PM Thailand had failed to establish that its relationship with PM Philippines did not influence the 

price.  Accordingly, Thai Customs' decision to reject the transaction value was fully consistent with 

the obligations in Articles 1.1 and 1.2 of the Customs Valuation Agreement. 

(ii)  Thai Customs acted consistently with Articles 5 and 7 of the Customs Valuation Agreement 

4.207 For the reasons explained in paragraphs 75-86 of Thailand's answers to the Panel's questions, 

Thailand's calculation of the deductive value was fully consistent with Article 5 of the Customs 
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Valuation Agreement.  As a deductive value calculation, its WTO-consistency should be determined 

by reference to Article 5 rather than Article 7 of the Customs Valuation Agreement.   

(iii)  Thai Customs acted consistently with Article 16 in providing an explanation of how the 

customs value was determined  

4.208 As Thailand explained in paragraphs 172-178 of its first submission, Thai Customs provided 

a written explanation in its letter of 12 April 2007 that the customs value had been determined "using 

the deductive method".  In addition, Thailand explained that PM Thailand was provided with a 

detailed explanation of why and how the deductive value was used at the 6 March 2007 meeting (see 

Exhibits THA-64 and THA-65).   

4.209 Anti-dumping/CVD investigations are far more complex investigations than a customs 

valuation determination and it is to be expected that the standards for explaining anti-dumping or 

CVD determinations would be much higher than the standards governing explanations of customs 

valuation determinations.   

(iv) The release of guarantees for the [[xx.xxx.xx]] entries 

4.210 Given that the Philippines has not made a claim with respect to the release of these 

guarantees, and that PM Thailand has never raised this issue with Thai Customs in an effort to 

reconcile the figures in question, there is no reason why the Panel should dedicate its time to this 

issue.  Once PM Thailand is sure of its figures, Thai Customs would be happy to discuss with the 

company any outstanding issues it may have regarding the release of guarantees.   

(c) Claims under Article III of the GATT 1994  

(i) Thailand acted consistently with Article III:2 of the GATT 1994 in using the MRSPs as the tax 

base for its VAT system  

Like product issues 

4.211 The Philippines must establish that every possible pair of imported and domestic cigarette 

brands is "perfectly substitutable".  The Philippines has not provided evidence establishing that 

consumers perceive all of these pairs of brands to be "perfect substitutes".  The evidence regarding 

consumer switching behaviour in the study submitted as Exhibit PHL-111a does not cover all brands 

and is of limited value.  Moreover, significant price differences between particular pairs of imported 

and domestic brands undermine any conclusion that these pairs of brands are perfect substitutes.  The 

evidence submitted in Exhibits PHL-148 and PHL-149 is of limited value because it does not 

establish relevant elasticities of demand and substitution for particular brands of imported and 

domestic cigarettes.   

4.212 In any event, the key issue in this case is not whether particular cigarettes are fully 

substitutable, but whether Thailand's system of determining the tax base for VAT is applied in a 

manner that discriminates against imported cigarettes within the meaning of Article III:2.  

The use of the MRSPs as the tax base for cigarettes does not result in imported cigarettes 

being taxed "in excess" of domestic cigarettes 

4.213 Article III:2 does not require that all imported cigarettes must bear the same absolute tax 

amount as all domestic cigarettes.  This would imply that both price-based and ad valorem tax 

systems would be per se inconsistent with Article III:2 of the GATT 1994.  To the contrary, Members 

are free to use both fixed price systems and ad valorem systems of internal taxation.  Moreover, under 
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Article III:2 a comparison between the fixed price and the actual retail price cannot be used to 

establish discrimination.  If a difference between the fixed price and the retail price was sufficient to 

establish discrimination, Members would, in effect, be compelled to use the actual retail price as the 

tax base. 

4.214 The proper test of whether Thailand's use of the MRSPs as the tax base for its VAT system is 

inconsistent with Article III:2 is whether Thai Excise determines the MRSPs in the same manner for 

both domestic and imported cigarettes.  As Thailand has previously explained, the same methodology 

is used to establish MRSPs for both domestic and imported cigarettes.  The Philippines has yet to 

make a prima facie case that Thai Excise establishes the MRSPs differently for imported and domestic 

cigarettes or applies the methodology described above in a manner that affords protection to domestic 

cigarettes.   

4.215 The evidence before the Panel shows that the starting point for the determination of the 

MRSP is the manufacturer's recommended retail price and that Thai Excise does not independently 

determine the "marketing cost" element of the MRSP.  It also shows that exactly the same 

methodology is used for domestic and imported cigarettes.  Furthermore, the fact that PM Thailand 

and other importers were able to request and receive a change in the MRSPs for their brands shows 

that there is no basis for the Philippines to argue that there has "never been a transparent way for an 

importer to provide information for the authority's decision-making process" or that PM Thailand was 

not "encouraged ... to provide input into the MRSP determination process".  Thailand notes that the 

methodology used to arrive at the MRSPs in the 2006-2007 notices was very different from the 

methodology used before and after that period, on which the Panel must rule.  Accordingly, Thailand 

urges the Panel to take care to ensure that its rulings with respect to the MRSP methodology before it 

are based on evidence relating to the methodology applied during the time of establishment of the 

Panel and not on evidence relating to a different MRSP methodology that is not within the Panel's 

terms of reference. 

(ii)  Thailand acted consistently with Article III:2 of the GATT 1994 with respect to the taxation of 

resales of cigarettes  

4.216 As Thailand explained in paragraphs 241-244 of its first submission, the amount of VAT paid 

by the ultimate consumer on a pack of imported cigarettes and a pack of domestic cigarettes is exactly 

the same and is not affected by any difference in the VAT reporting requirements for imported and 

domestic cigarettes.   

4.217 The Philippines now argues that the issue is whether the tax burden "imposed on like 

imported products exceeds the tax burden imposed on like domestic products at any point in the 

distribution chain".  There is no support for this interpretation in the text of Article III:2 .  The 

emphasis in Article III:2 is on the taxes imposed on the product, without any reference to different 

points in the distribution chain.  The context provided by Article II:2(a) and Ad Article III of the 

GATT 1994 also supports this reading of Article III:2 .  Moreover, as a practical matter, the 

Philippines' argument would mean that all VAT systems are WTO-inconsistent because it is 

inevitable that under VAT systems the tax burden will vary at different points in the distribution 

chain, so that at some point the imported product may pay more tax than the domestic product (or vice 

versa).   

(iii)  Thailand acted consistently with Article III:4 of the GATT 1994 with respect to the 

administrative requirements for its VAT system 

4.218 While the Philippines argues that the different administrative requirements for resales of 

imported cigarettes imposed additional regulatory burdens on these sales that are not imposed on 

resales of domestic cigarettes, the Philippines ignores that (i) wholesalers and retailers of domestic 
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cigarettes that are VAT-registrants are subject to exactly the same regulatory requirements as 

wholesalers and retailers of imported cigarettes that are VAT-registrants;  (ii) any wholesalers and 

retailers of imported cigarettes that are not VAT-registrants are subject to the same regulatory burdens 

as wholesalers and retailers of domestic cigarettes that are not VAT-registrants;  and (iii) for every 

regulatory burden imposed on VAT-registered wholesalers and retailers of imported cigarettes, there 

is an equivalent regulatory burden imposed on any wholesalers and retailers of domestic cigarettes 

that are not VAT-registrants.   

4.219 There is no compelling evidence before the Panel indicating that these different 

administrative requirements create significant incentives for retailers or wholesalers to stock only 

domestic cigarettes.  The only evidence submitted by the Philippines is an opinion by a tax lawyer, 

Mr. Veraphong, that the reporting and book-keeping requirements for resellers of imported cigarettes 

are "more onerous"
76

 than those imposed on resellers of domestic cigarettes.  Much of this analysis 

amounts to a restatement of the differences in the reporting requirements imposed on VAT-registrants 

and non-VAT registrants without any further explanation of how these differences give rise to 

incentives not to stock imported cigarettes.  Moreover, the analysis relies on alleged differences in 

penalties for non-compliance with applicable reporting requirements.
77

  Thailand does not accept that 

Mr. Veraphong's analysis of penalties is complete or accurate.  More importantly, Thailand does not 

understand the Philippines to have advanced a claim that any differences in the penalties applicable to 

wholesalers and retailers that are VAT-registrants under Thai law when compared to those applicable 

wholesalers and retailers that are not VAT-registrants would give rise to a violation of Article III:4 of 

the GATT 1994.   

4.220 In addition, Thailand contends that to the extent that the regulatory requirements for imported 

cigarettes constitute less favourable treatment, those requirements are justified under Article XX(d) of 

the GATT 1994.  As Thailand explained in more detail in its answers to the Panel's questions, 

Thailand's VAT system, including the system of monthly input/output tax reporting, is similar to that 

used by many other WTO Members.
78

  Accordingly, these reporting requirements are necessary, as 

that term has been interpreted by the Appellate Body in Brazil ï Retreaded Tyres, for the enforcement 

of Thailand's VAT system.   

(d) Claims under Article X of the GATT 1994 

(i) Thailand acted consistently with Article X:3 with respect to the composition of the TTM 

Board 

4.221 The issue before this Panel is whether dual roles of governmental officials that create 

potential conflicts of interest constitute in and of themselves "unreasonable" or "partial" 

administration within the meaning of Article X:3(a) of the GATT 1994. 

4.222 As Thailand has explained
79

, situations of dual roles and potential conflicts of interest are not 

in and of themselves sufficient to demonstrate inconsistency with Article X:3(a).  Jurisprudence 

confirms that a complainant must demonstrate a number of additional elements for a violation of 

Article X:3(a), including:  (i) qualitative evidence of particular unreasonable or impartial acts by the 

relevant public officials;
80

 (ii) evidence that there are inadequate safeguards to ensure against 

unreasonable or impartial administration by those officials;
81

 and (iii) evidence that the dual role of 
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 WT/DS371/R 

 Page 51 

 

 

  

the government officials is irrelevant for the administration of the legislation at issue.
82

 There are 

sound policy reasons for these additional elements.  To prohibit all potential administrative actions 

flowing from officials in such circumstances would reverse the presumption of good faith 

implementation of the discretion vested in the executive branches of government when implementing 

WTO obligations.  Furthermore, if the mere fact of public officials having dual roles or supervising 

authority over competing interests was sufficient to establish a violation of Article X:3(a), the 

regulatory capacity of governments would be severely curtailed.   

4.223 In this case, the Philippines has not met its burden of proving these three additional elements.  

In fact, the Philippines has not provided any solid evidence of a pattern of TTM Directors 

simultaneously making customs or fiscal determinations regarding imported cigarettes. 

The Philippines has failed to show unreasonable or partial acts 

4.224 The Philippines concedes that it is not able to provide evidence that "specific decisions taken 

by TTM Directors in their capacity as government officials have actually been motivated by bias".
83

 

The Philippines merely re-submits its evidence that some TTM Directors have simultaneously been 

employees of the Ministry of Finance.
84

 This evidence fails to satisfy the requirement of qualitative 

evidence of particular unreasonable or impartial acts by the relevant public officials. 

The Philippines has failed to demonstrate inadequate safeguards 

4.225 Thailand submits that any risk of partial administration of customs and tax laws by 

government officials is mitigated by significant statutory safeguards governing the conduct of 

Thailand's public officials (e.g., Thai Civil Service Act and Thai Criminal Code).  Where government 

officials are involved in the wrongful, dishonest, or inadequate exercise of their functions they shall 

be subject to imprisonment (of one to ten years) and/or fines (of between two thousand and twenty 

thousand baht).
85

  The Philippines argues that paragraph 2.6.2 of the Ethical and Moral Guidebook for 

Executives and Employees of Thailand Tobacco Monopoly would take precedence over these statutory 

civil and criminal obligations and sanctions.
86

  Thailand disputes the interpretation of the guidebook 

given by the Philippines, which, furthermore was issued by the Human Resources Department of 

TTM and has no legal status.   

The Philippines has failed to demonstrate that the presence of government officials on the 

board of TTM is irrelevant 

4.226 The involvement of government officials in the administration of customs valuation and tax 

laws is relevant.  There are also legitimate reasons why individuals from these departments might be 

appointed to the TTM Board to ensure that TTM itself complies efficiently with Thai tax and customs 

laws. 
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(ii)  Thailand acted consistently with Articles X:3(a) and X:3(b) with respect to the conduct of 

appeals of customs valuation determinations  

Thailand's conduct of these appeals is "reasonable" within the meaning of Article X:3(a) 

4.227 The parties agree that the determination of what is "reasonable" requires an analysis of all 

relevant circumstances surrounding the administration at issue, including "whether the undecided 

appeals can be distinguished from those already decided".
87

 

4.228 Thailand considers that there are several distinguishing factors between the resolved and 

unresolved appeals.  First, the [[xx.xxx.xx]]  appeals that remain under consideration relate to entries 

of Marlboro cigarettes landed in the year 2002.  Thus, all [[xx.xxx.xx]]  appeals relating to entries 

landed in the years 2000 and 2001 have been addressed.  Second, PM Thailand requested, by letter 

dated 15 December 2005, that the BoA's determinations for the [[xx.xxx.xx]]  ongoing appeals be 

based on revised profit and general expense inputs resulting in information exchange between the 

BoA and PM Thailand through to mid-2007.  Third, PM Thailand subsequently requested, in July 

2007, that its appeals lodged in 2006 and 2007 be prioritised over the [[xx.xxx.xx]]  ongoing appeals.
88

 

These extenuating circumstances explain why these appeals have not yet been completed. 

Article X:3(b) does not impose obligations regarding the completion of particular appeals  

4.229 The parties disagree on the scope of the legal obligation in Article X:3(b).  Thailand submits 

that Article X:3(b), unlike Article X:3(a), does not set standards governing individual instances of 

review of administrative action.  Instead, Article X:3(b) contains only an obligation to create an 

institutional or procedural framework.  In this context, Thailand notes that the Philippines has 

presented no evidence of delays in processing appeals other than the [[xx.xxx.xx]]  appeals (which 

remain pending due to extenuating circumstances).  In fact, the BoA has ruled on [[xx.xxx.xx]]  of the 

[[xx.xxx.xx]]  appeals lodged by PM Thailand between 2000 and 2002.   

4.230 Furthermore, the [[xx.xxx.xx]]  ongoing appeals do not fall within the scope of application of 

Article X:3(b) as the BoA is not a tribunal or procedure "independent of the agencies entrusted with 

administrative enforcement".  Section 112 sexies and septies of the Customs Act confirm that the BoA 

includes representatives of and is staffed by the same administrative agency ï Thai Customs ï whose 

decisions are the subject of review. 

4.231 Even if Article X:3(b) applied to the BoA, for the same reasons explained above with respect 

to the Philippines's claim under Article X:3(a), in the particular circumstances of this case, the BoA's 

administration of the [[xx.xxx.xx]]  appeals lodged by PM Thailand's for entries landed in 2002 is not 

inconsistent with Article X:3(b).   

(iii)  Thailand acted consistently with Article X:3(b) with respect to appeals against the imposition 

of guarantees  

4.232 Thailand is not under an obligation to provide for appeals against the imposition of guarantee 

values because a decision by a customs official to require a guarantee is not an "administrative action 

relating to customs matters" within the meaning of Article X:3(b) of the GATT 1994.  This is because 

guarantees have only a "provisional legal status" and requiring a guarantee does not constitute 

separate administrative action affecting the rights and obligations of importers.   
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4.233 Even assuming that Thailand has to provide for the review of decisions requiring guarantees, 

Article X:3(b) neither mandates that this review be instantaneous nor prohibits it from being 

conditioned on the exhaustion of internal procedures.  Contrary to the Philippines' arguments, 

Article X:3(b) does not contain any language requiring WTO Members to confer "independent and 

immediate" rights to challenge all administrative action relating to customs matters.  The Philippines 

appears to accept that, under Thai law, importers can seek independent judicial review of orders 

requiring guarantees by the Tax Court after exhausting internal procedures.  Thus, Thailand complies 

with the requirements of Article X:3(b).   

(iv) Thailand acted consistently with Article X:3(a) in its administration of the VAT system and its 

excise, television and health taxes 

Generally-applicable criteria to calculate MRSPs 

4.234 Contrary, to the Philippines' assertion, Article X:3(a) does not require Members to adopt 

generally applicable rules that attempt to address every possible contingency in advance;  instead they 

are free to rely on discretion to administer their laws and regulations.  It is perfectly "reasonable" for 

Members to administer their laws through the conferral of discretion on administrative agencies.   

4.235 In any case, even assuming that Article X:3(a) contains a requirement to administer laws and 

regulations using "generally applicable criteria", Thailand has complied with this requirement.  

MRSPs are determined according to generally-applicable criteria.   

Use of guarantee value data to calculate MRSPs for Marlboro and L&M   

4.236 Thailand responds to the three claims advanced by the Philippines as follows: 

4.237 The use of different data sources to calculate the c.i.f. price component of MRSPs does not 

amount to non-uniform administration because the difference can be explained by reference to 

differences in the circumstances of the case.  In September 2006 Customs had legitimate doubts about 

the reliability of PM Thailand's declared values and Thai Excise had to resort to estimates;  by August 

2008 Customs was satisfied that PM Thailand's declared values were reliable and, at that point in 

time, Thai Excise utilised the declared/assessed values.   

4.238 The use of guarantee values in September 2006 was reasonable given the legitimate doubts 

expressed by Thai Customs regarding the reliability of PM Thailand's declared values and the absence 

of any credible alternative.  The fact that the guarantee values were based on a BoA ruling and were 

not much higher than the declared or eventually assessed values also indicates that the actions of Thai 

Customs were not unreasonable.   

4.239 The use of estimates was impartial because the Philippines has not established that Thai 

Excise would not use estimates to calculate the ex factory price component of MRSPs for domestic 

brands if there were any doubts about the reliability of figures furnished by TTM. 

Tax bases used to assess excise, television and health taxes 

4.240 Thailand contests the Philippines' factual assertions that excise, television and health taxes 

have been or will be collected by Thai officials in contravention of existing Thai laws.  The 

Philippines has not submitted any evidence in support of its assertions that Thai Excise has used 

"unlawful" tax bases to assess excise, television and health taxes.  The Philippines bears the burden of 

proof on this matter and has failed to discharge its burden.  Accordingly, the Philippines' claims must 

be rejected.   
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4.241 Furthermore, even assuming that Thai officials somehow act inconsistently with Thai law 

when they levy excise, television and health taxes, it does not follow that this gives rise to a breach of 

Article X:3(a) of the GATT 1994.  Article X:3(a) cannot be used to convert every failure by domestic 

authorities to comply with domestic laws into breaches of international law.  Article X:3(a) does not 

impose an overarching requirement on WTO Members to ensure that their administrative actions 

remain based on applicable domestic laws. 

(v) Thailand acted consistently with Article X:1 with respect to the publication of rules and data 

relating to VAT, ex factory prices and the release of guarantees 

The overall MRSP calculation methodology and data used to calculate MRSPs 

4.242 From August 2007 onwards, Thailand has published the overall MRSP calculation 

methodology in the preamble to all MRSP notices issued by the Excise Department.  This description 

enables governments and traders to become acquainted with the methodology used by Thai Excise.  

Contrary to the Philippines' assertions, this description adequately explains the manner in which the 

VAT amount and the marketing margin are calculated ï at least sufficiently clearly that PM Thailand 

and other importers are regularly able to request changes in their MRSPs.   

4.243 Thailand is not under an obligation to publish data utilised to calculate MRSPs because this 

material is not a law, regulation, judicial decision or administrative ruling of general application 

within the meaning of Article X:1 of the GATT 1994, or, alternatively this material is not an 

"essential element" of any relevant law, regulation, judicial decision or administrative ruling of 

general application.  Concerning the data used in MRSP calculations for imported cigarettes, Thailand 

cannot publish this material because publication would result in the disclosure of confidential 

information.   

Ex-factory price calculation methodology and data used to calculate ex factory prices for 

TTM Brands 

4.244 Ex-factory price determinations are not "administrative rulings of general application".  The 

relevant ex factory price determination applies to a single entity ï TTM ï and is used to set tax bases 

for excise, health and television taxes paid by this single entity.  Accordingly, the ex factory price 

calculation methodology is not a measure of general application.  In the event that the Panel accepts 

that ex factory prices have general application, then publication of data used in arriving at these prices 

is not required because (i) this data falls outside the scope of Article X:1 of the GATT 1994, and (ii) 

publication of this data would result in the disclosure of confidential information.   

Rules relating to the release of guarantees 

4.245 The starting point of the analysis under Article X:1 must be the identification by the 

complainant of an existing rule of general application that the respondent has failed to publish.  In this 

case, the Philippines has failed to identify any existing instrument or set of instruments relating to the 

release of guarantees made effective by Thailand that Thailand has failed to publish.   

(e) Issues relating to the Panel's terms of reference 

(i) The Philippines' claim under the Customs Valuation Agreement regarding a "general rule or 

methodology" 

4.246 In its response to the Panel's question 1, the Philippines attempts to resuscitate its claim that 

Thai Customs had a "general rule and/or methodology" regarding the rejecting of transaction values 

for PM Thailand's imports.  The Panel should not rule on this claim because (i) the Philippines has 
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failed to establish that a "general rule and/or methodology" existed as that term is understood in WTO 

jurisprudence;  (ii) even if the general rule alleged by the Philippines ever existed, it is clear that it had 

expired, at the latest, in September 2007 ï long before the establishment of the Panel;  and (iii) there 

is no need for the Panel to rule on this claim in order to resolve the dispute before it.   

(ii)  The Philippines' claims regarding expired measures and completed acts 

4.247 Thailand urges the Panel to consider carefully (i) whether each of the Philippines' claims 

identified in Exhibit THA-36 are properly within its terms of reference such that the Panel can rule on 

those claims;  (ii) whether and to what extent it is appropriate or useful for the Panel to rule on claims 

that relate either to expired measures or completed acts;  and (iii) whether the Panel is permitted under 

Article 19.1 of the DSU to make recommendations with respect to such claims.   

(iii)  The Philippines' claims under Article X:3(a) regarding Thailand's administration of its VAT 

system and the excise, television and health taxes   

4.248 The Philippines makes two separate requests for findings and seven claims under 

Article X:3(a) of the GATT 1994 regarding the manner in which Thailand administers its VAT 

regime and its excise, television and health taxes.  None of these claims is described in the 

Philippines' panel request in a manner that suffices to present the relevant problems clearly because (i) 

the Philippines fails to "plainly connect" the absence of generally applicable criteria to calculate 

MRSPs, the use of guarantee values to calculate MRSPs, or the utilisation of unlawful tax bases to 

assess excise, television and health taxes with Thailand's obligations under Article X:3(a) of the 

GATT 1994, and (ii) the panel request does not contain any reference to claims that Thailand 

administers the VAT measures and the excise, television and health tax measures in a non-uniform 

manner. 

G. EXECUTIVE SUMMARY OF THE ORAL STATEMENT BY THE PHILIPPINES AT THE SECOND 

SUBSTANTIVE MEETING OF THE PANEL 

1. Article  X:3(a) claim relating to the role of TTM Directors  

4.249 Thailand violates Article X:3(a) by vesting governmental authority to apply Thai customs and 

tax measures concerning domestic and imported cigarettes in government officials simultaneously 

serving as TTM Directors, which results in partial and unreasonable administration of these measures.  

As government officials, these individuals are charged with administering Thai customs and tax 

measures for domestic and imported cigarettes.  As TTM Directors, they have a duty and financial 

incentive ï in the form of significant bonuses ï to advance TTM's competitive interests.  The act of 

vesting authority to apply Thai customs and tax measures in this manner is an act of administration, 

distinct from additional acts such as the adoption of discriminatory MRSPs.  TTM Directors are not 

subject to an effective safeguard, explicitly provided in the Thai Civil Service Act, prohibiting 

government officials from being a manager or managing director in a company.  Thailand's other 

safeguards have proven ineffective in practice and have not prevented the disclosure of highly 

sensitive BCI  to TTM Directors and acts of partial and unreasonable administration. 

2. Thailand violated the Customs Valuation Agreement in rejecting PM Thailand's 

declared transaction values and in determining higher deductive values 

(a) Articles 1.1 and 1.2: general rule requiring rejection of transaction value 

4.250 Thailand has not rebutted the Philippines' prima facie claim regarding the existence of a 

general rule requiring the rejection of transaction value.  In addition to five pieces of evidence already 

submitted, the Philippines can now also rely on a series of memoranda, submitted by Thailand in 
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response to the Panel's Article 13 DSU request, confirming that, in August 2006, Thailand adopted a 

general rule providing for the rejection of transaction value without examination of the circumstances 

of sale, and for the use of a deductive value as the minimum or reference price irrespective of 

particular circumstances.  This general rule applied to importers of cigarettes and alcoholic beverages, 

and was not company-specific.  Even if the rule is company-specific, a panel has jurisdiction to 

consider a rule or norm prescribing that a particular company will be subjected to specific regulatory 

treatment on a general and prospective basis. 

4.251 The general rule falls within the Panel's terms of reference and may be the subject of findings 

and recommendations.  It has not expired and continues to have effects through the [[xx.xxx.xx]]  

valuation decisions, taken pursuant to the rule, that are pending before the BoA.  Even if the Panel 

were to find that the general rule has fully expired, it may make findings regarding expired measures.   

(b) Articles 1.1 and 1.2: improper rejection of PM Thailand's declared transaction values in 

[[xx.xxx.xx]]  entries 

4.252 Thailand violated Articles 1.1 and 1.2 by rejecting PM Thailand's declared transaction values 

in [[xx.xxx.xx]]  transactions, without (1) examining the circumstances of sale, and (2) valid grounds, 

other than the relationship between the buyer and seller.   

4.253 The Philippines has advanced five pieces of evidence, showing that no examination of the 

circumstances of sale occurred and that Thailand did not examine the relevant evidence, such as 

deductive calculations, submitted by PM Thailand.  Thailand has responded with contradictory ex post 

reasons for why PM Thailand's evidence was inadequate; it has yet to provide evidence showing that 

Thai Customs ever examined PM Thailand's evidence.  In fact, the minutes of the 6 March 2007 

meeting expressly state that Thai Customs did not examine the circumstances of sale.  Thai Customs' 

explanation of its determination, in the 12 April 2007 letter, also does not reveal an examination of 

PM Thailand's evidence.  Thailand now argues, ex post, that it did not use deductive testing in the 

relevant period.  However, the evidence before the Panel shows that Thai Customs used deductive 

values as minimum test prices for the 2006 and 2007 entries at issue; when transaction value was 

below the deductive test value, it was rejected without a proper examination of the circumstances of 

sale.  Thai Customs also failed to examine PM Thailand's gross margin evidence.  This evidence 

allowed Thai Customs to compare the gross margins earned by PM Thailand with the gross margins 

of similarly-situated distributors in transactions with unrelated suppliers.  Thailand has advanced 

contradictory reasons for not addressing that evidence.  At the relevant time, however, Thai Customs 

never communicated that its grounds for doubting the transaction value included concerns over the 

gross margin data for unrelated distributors.  Thailand also argues, ex post, that at that time Thai 

Customs was only required to examine "new" evidence, and not other evidence, such as the gross 

margin evidence that PM Thailand previously submitted, and resubmitted after 4 August 2006.  

However, an authority must examine any evidence, unless it has previously rejected it.  Moreover, 

alleged and unspecified telephone conversations and meetings, without a documentary record, are 

insufficient, under the Customs Valuation Agreement, to establish that the circumstances of sale were 

examined. 

4.254 Thailand also violated Articles 1.1 and 1.2 by failing to provide valid grounds for rejecting 

transaction value.  With respect to the first fact mentioned in the letter of 12 April 2007, Thailand has 

expressly stated in these proceedings that Thai Customs did not rely on a comparison between 

[[xx.xxx.xx]]  (hereafter: "Importer A") prices and PM Thailand's prices.
89

  At the relevant time, 

PM Thailand explained why these prices were incomparable, and Thai Customs did not ask it to 

account further for the differences between these incomparable prices.  With respect to the second 

fact, also mentioned in the 12 April letter, the Philippines submits that a WTO Member cannot evade 
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 Thailand's first written submission, para. 165. 
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its primary valuation obligation with a bald statement that the burden of proof was not met, without 

also explaining why the evidence submitted was deficient. 

(c) Article 1.2(a): communication of "grounds" before rejecting transaction value 

4.255 Thailand violated Article 1.2(a) by failing to communicate grounds for considering that the 

relationship influenced the price before rejecting transaction value.  A communication of solely the 

legal conclusion that PM Thailand "had óyet to prove' that the relationship did not influence the price" 

is insufficient to communicate the factual "grounds" for the authority's conclusion, and deprives the 

importer of a "reasonable opportunity to respond" to those "grounds". 

(d) Article 16: adequate explanation of how customs value was determined 

4.256 Thailand violated Article 16 by failing to provide PM Thailand with a written and sufficiently 

reasoned explanation, enabling the importer to understand how and why the authority rejected 

transaction value and determined the assessed customs value.  Neither the 12 April letter nor the 

minutes of the 6 March meeting provide an adequate explanation of Thai Customs' determination 

because they rely on an improper comparison with Importer A's prices (upon which Thailand alleges 

Thai Customs did not rely) and a bald, unsubstantiated statement that the burden of proof was not met. 

(e) Articles 5 and/or 7: incorrect assessment of deductive value of PM Thailand's [[xx.xxx.xx]]  

transactions 

4.257 Thailand violated Article 5 by determining, for impermissible reasons, that it could not value 

PM Thailand's goods using that provision, and/or Article 7 by incorrectly assessing the deductive 

value of PM Thailand's [[xx.xxx.xx]]  entries.  Thailand now admits that it deducted incorrect amounts 

for excise tax, causing inflated customs value, and VAT for certain entries.  The fact that 

PM Thailand may have benefited from the deduction of an incorrect VAT amount does not render 

Thailand's actions WTO-consistent. 

(f) Article 10: disclosure of business confidential data 

4.258 Thailand violated Article 10 by disclosing BCI.  Thailand accepts that c.i.f. prices for 

imported cigarettes are BCI, and that their disclosure would prejudice legitimate commercial interest 

of importers of cigarettes. 

3. Thailand violates Article  X:3(b) of the GATT  1994 by failing to provide a right to 

challenge guarantees 

4.259 Thailand violates Article X:3(b) by failing to provide an unconditional right to appeal a 

guarantee order, independently from the final notice of assessment.  A guarantee order is a complete 

and final act that is distinct from the final assessment, and is administrative action in the sense of 

Article X:3(b).  Making the review of a guarantee conditional on the existence of final assessment of 

customs value risks depriving importers of any review of a guarantee, inflicting on them immediate 

financial harm.  An unconditional right to review of a guarantee is also needed in cases where the 

guarantee excludes market access entirely, in which case there is no assessed customs value.  

4. GATT  1994 claims pertaining to VAT  

(a) Article X:1: publication of methodology and data used to determine MRSPs 

4.260 Thailand violates Article X:1 by failing to publish the overall methodology used to establish 

and revise MRSPs.  Contrary to Thailand's argument, individual MRSP notices do not provide 
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adequate publication of the MRSP methodology, nor do they explain the methodology that Thailand 

described before this Panel.  PM Thailand complained about this lack of transparency in its ongoing 

internal appeals against three MRSP notices.  With respect to the December 2005 MRSP, Thailand 

now argues that the "marketing costs", one of the elements in the calculation, are not "calculated" but 

instead "derived" from the latest MRSP proposed by the importer.  The available evidence and 

calculations relating to the December 2005 marketing costs, which were applied again in the 2008 and 

2009 MRSPs, contradict Thailand's explanation.  In fact, Thailand's contradictory explanations 

regarding the December 2005 MRSPs serve to emphasize the urgent need for published rules.   

4.261 Thailand also violates Article X:1 by failing to publish data, in indexed format where needed, 

used to calculate MRSPs.  Timely publication of essential data underlying the MRSPs would prevent 

errors from infecting the tax base, allow traders and foreign governments to review MRSP 

calculations, and ensure that calculation disputes can be addressed immediately at the domestic level.  

The repeated errors in the calculations submitted by Thailand to the Panel demonstrate the need for 

publication of the data underlying the MRSPs. 

(b) Article III:2, first sentence: excess taxation of imported cigarettes, as a result of the MRSP 

4.262 The MRSP Notices of 7 December 2005, 18 September 2006, 30 March 2007, 29 August 

2007, and 19 August 2008 fall within the Panel's terms of reference because they were identified in 

the Panel Request as "MRSP Notices [in the plural] issued by the Director-General for Excise" and 

the Philippines indicated that the dispute concerned MRSP Notices from the past "two and a half 

years".  The earlier MRSP Notices have not ceased to have effects; but, in any event, an expired and 

superseded measure is covered by Article 6.2 of the DSU, as shown in EC ï Bananas III (21.5) and 

US ï Zeroing (Japan) (21.5).   

4.263 The Philippines has already demonstrated that all domestic and imported cigarettes are like, 

through evidence pertaining to physical characteristics, end uses, consumers' tastes and preferences, 

tariff classification, and regulatory treatment.  Thailand has submitted neither argument nor evidence 

disputing the Philippines' assessment.  Thailand's argument that the Panel must make 1,634 

comparisons between different brands of imported and domestic cigarettes is not supported by the text 

of Article III:2 or the case law.   

4.264 Thailand's objections to the Philippines' evidence measuring behavioural changes resulting 

from relative price movements are unfounded.  First, surveys of consumer opinion provide helpful 

evidence of consumers' tastes and preferences, and were previously relied on by the Panel in Japan ï 

Alcoholic Beverages.  Second, the fact that the evidence does not show calculations for 1,634 separate 

elasticities of substitution and income-compensated cross-price elasticities of demand is irrelevant.   

4.265 Thailand imposes VAT on imported cigarettes in excess of VAT imposed on domestic 

cigarettes, because (1) the MRSPs for imported cigarettes are systematically higher than for like 

domestic cigarettes;  and, (2) the MRSPs for imported cigarettes are systematically higher than the 

RRSPs for imported cigarettes, whereas the MRSPs for like domestic cigarettes are systematically 

equal to the RRSPs.  A table in each of PM Thailand's three internal appeals against the 2006-2007 

MRSPs shows that (1) MRSPs for all 13 major imported brands were higher than the MRSPs for the 

three major domestic brands, and (2) a sizeable gap between the MRSP and RRSP exists for only 

imported brands.  The evidence before the Panel shows that since December 2005, the MRSPs have 

been consistently higher than they would have been if based on PM Thailand's information, and have 

been consistently higher for imported brands than for like domestic brands, resulting in a gap between 

the retail price and the MRSP for imported, but not domestic, brands.   
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(c) Article III:2, first sentence: de jure exemption of resales of domestic cigarettes from VAT 

4.266 Thailand also violates Article III:2, first sentence, by de jure exempting resales of domestic 

cigarettes from VAT while subjecting resales of imported cigarettes to VAT and a non-automatic, 

conditional tax credit.  Thailand applies different VAT systems to domestic and imported cigarettes.  

It applies a single stage VAT system to domestic cigarettes, involving a de jure VAT exemption of 

resales of domestic cigarettes.  In that system, only TTM is VAT-liable, and VAT is due on sales at 

only one stage of the distribution chain.  In contrast, a multi-stage VAT system applies to resales of 

imported cigarettes, whereby VAT is due at each of the multiple stages in the distribution chain of 

imported cigarettes. 

4.267 Although Thailand argues that the additional VAT liability can be offset by a tax credit, a 

Member cannot rely on action by a private party to mitigate the effects of a discriminatory tax.  Also, 

the tax credit is subject to conditions, and not granted automatically as Thailand alleges. 

(d) Article III:4: more onerous VAT administrative burdens on resales of imported cigarettes 

4.268 Thailand violates Article III:4 by subjecting resales of imported cigarettes to the VAT 

administrative requirements set out in Chapter IV of the Thai Revenue Code, while exempting resales 

of domestic cigarettes from those requirements.  The Philippines has submitted expert statements 

supporting its claim.  Thailand's argument that resales of domestic cigarettes are, nevertheless, subject 

to income tax administrative requirements, which it claims are "exactly the same" as the VAT 

administrative requirements, fails because Thai law also de jure exempts income earned by resellers 

of TTM cigarettes from income tax.   

(e) Article X:3(a): administration of VAT regime  

4.269 The Panel has jurisdiction to consider the Philippines' claim under Article X:3(a) because the 

measures being administered, and the relevant legal provision, were identified and connected in the 

Panel Request.   

4.270 Thailand violates Article X:3(a) by using a guarantee value as the starting point for 

calculating MRSPs.  Thailand effectively converts a provisional guarantee into a definitive tax base, 

which is neither reasonable nor uniform administration.  Such administration is also partial because 

Thai law does not authorize DG Excise to issue a provisional ex factory price, whereas an express 

power exists to issue a provisional guarantee value.  The Philippines further objects to a definitive tax 

that is based on the highest estimated guarantee value. 

4.271 Thailand also administers its VAT system in an unreasonable fashion by failing to base its 

MRSP calculations on generally-applicable criteria set forth in domestic law.  The Philippines has 

shown, and Thailand has admitted, that MRSPs are calculated on an ad hoc basis, without criteria set 

forth in law, allowing DG Excise to add, since December 2005, marketing costs that have not been 

based on the importer's information.  This is contrary to the objectives underlying Article X:3(a).  

Moreover, Thailand's methodology used to calculate the 2006 marketing costs, which involved giving 

arbitrary and differing weights to different retail prices in different countries, is also unreasonable ï 

especially in the light of the fact that MRSPs calculated for domestic brands during the same period 

were based on TTM's information.  
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5. Claims pertaining to the excise, health, and television taxes 

(a) Article X:1: publication of methodology and data used to determine the ex factory price 

4.272 Thailand violates Article X:1 by failing to publish the methodology and data, indexed if 

necessary, used to determine the ex factory prices.  This methodology is a ruling establishing 

"principle or criteria applicable in future cases", affecting an unidentified number of economic 

operators.  First, the ex factory price constitutes the tax base for the excise, health, and television 

taxes, and, therefore, affects the taxes and prices paid by all purchasers of domestic cigarettes.  

Second, the ex factory price is the starting point for calculating MRSPs for domestic brands, and, 

therefore, applies generally to all of TTM's VAT-liable sales.   

(b) Article X:1: publication of rules concerning the release of guarantees for excise, health, and 

television taxes 

4.273 Thailand violates Article X:1 by failing to publish rules concerning the release of guarantees 

collected to cover the potential liability for excise, health, and television taxes.  Neither the Customs 

Act, nor statutes imposing these taxes, provide rules on the release of guarantees for these internal 

taxes.  Thailand's assertion that it has not adopted general rules concerning the release of guarantees is 

contradicted by its description before this Panel of a "departmental practice" governing the release of 

guarantees, applied "routinely" and "[i]n the overwhelming majority of cases é without incident".  

The Philippines urges the Panel to consider the circumstances surrounding the tardy release date of 

the health tax guarantees for [[xx.xxx.xx]]  entries, occurring between 18 August 2006 and 16 

February 2007, in objectively assessing its claim that published rules are needed to protect importers. 

(c) Article X:3(a): administration of the excise, health, and television taxes  

4.274 The Panel has jurisdiction, on the same grounds as those described in paragraph 21 with 

respect to the Article X:3(a) VAT claim, to consider the Philippines' claim that Thailand violates 

Article X:3(a) by failing to administer the excise, health, and television taxes in a uniform, reasonable, 

and impartial manner.  If the assessed customs value is reduced, following a successful appeal against 

Thai Customs' valuation, Thailand refunds the excess customs duties collected but does not refund the 

excess excise, health, and television taxes, which are based on the initial assessed customs value plus 

customs duties.  It is not reasonable to administer these three taxes on the basis of a customs value 

that, as here, was found to be incorrect by a domestic court or tribunal, and that does not reflect the 

statutory tax base.  Finally, it is also partial administration to impose tax on the basis of an incorrect 

customs value, because this administration affects imported, but not domestic, cigarettes. 

(d) Articles X:3(b) and X:3(a): undue delays in the BoA's decision-making 

4.275 Thailand violates Articles X:3(b) and X:3(a) by failing, after more than seven years, to 

resolve [[xx.xxx.xx]]  appeals brought by PM Thailand.  This delay is not justified by PM Thailand's 

request that the BoA use a revised P&GE ratio for these [[xx.xxx.xx]]  appeals.  The issue of whether 

to adjust the audited P&GE ratio to account for Thai Customs' higher assessed customs value has been 

resolved in each of the four previous BoA rulings regarding hundreds of entries from 2000-2002:  the 

BoA decided to adjust the company-wide P&GE ratio by treating the extra customs duties and taxes 

paid on the uplifted customs value as income.  As shown in Exhibit PHL-251, for all entries from 

April 2000 to December 2002, the BoA uniformly used a single, adjusted company-wide P&GE ratio 

of [[xx.xxx.xx]]  per cent.  In these circumstances, PM Thailand's request from June 2004 for an 

adjustment to the audited P&GE involved the BoA pursuing a consistent approach, without requiring 

it to re-start its analysis.  Instead, it is the BoA that indicated, at a meeting on 28 September 2005, that 

it would depart from its previous rulings; any attendant delay caused by that decision is attributable 

solely to the BoA. 
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H. EXECUTIVE SUMMARY OF THE ORAL STATEMENT BY THAILAND  AT THE SECOND 

SUBSTANTIVE MEETING OF THE PANEL 

1. Claims under the Customs Valuation Agreement 

4.276 The Panel must not conduct a de novo review: it "cannot conduct a new inquiry into the facts 

to decide for itself what conclusions it would have reached; nor can it substitute its own judgment for 

that of a domestic authority. ... In a WTO customs valuation dispute, a panel's role is, therefore, not to 

conduct a new examination into the facts, and to decide for itself the proper valuation of the goods."
90

  

The Appellate Body has said that a panel "has to put itself in the place of [the customs administration] 

at the time that it makes its determination".
91

  The Philippines has failed to show that any of 

Thailand's arguments before the Panel are ex post in that they differ from the grounds on which Thai 

Customs acted.  The Philippines seeks to use the concept of ex post justification ï which is not found 

in the DSU ï to read into the Customs Valuation Agreement procedural obligations similar to those in 

the trade remedy agreements, even though there are significant differences between the everyday 

process of customs valuation and the extraordinary remedy of anti-dumping measures.
92

  Even if the 

Panel agrees that some of Thailand's arguments are ex post, the Panel would not be able to rule that 

the determination was substantively inconsistent with the Customs Valuation Agreement.  The Panel 

could rule only that Thai Customs had failed to provide a reasoned explanation of its actions.   

4.277 Thai Customs had "doubts" within the meaning of Article 1.2(a) and its interpretative notes.
93

  

There is no requirement that the customs administration must either justify its doubts or even notify 

the importer of the nature of the doubts.
94

  There is no requirement that the subsequent examination of 

the circumstances of sale must focus on the nature of the original doubts.  PM Thailand did not 

"dispel" the doubts in this case.
95

 

4.278 The evidence presented by PM Thailand did not establish that the relationship between PM 

Philippines and PM Thailand did not influence the price between the two.  The importer bears the 

burden of proof on this.
96

  The [[xx.xxx.xx]]  evidence addresses only the relationship between 

PM Thailand and its resellers in Thailand and says nothing about the relationship between 

PM Thailand and its affiliated supplier, PM Philippines.  The amount of profit made by the importer 

on its resale does not establish that the price at which the importer bought from the related exporter 

was at arm's length.
97

  The fact that the profit ratio falls within certain ranges also does not establish 

that the price paid was at arm's length.  Also, the source and probative value of the profit ranges relied 

on by PM Thailand are too vague to be reliable.  In March 2007, PM Thailand expressly requested 

Thai Customs to use a "deductive method" "in testing the acceptance of the imported value".
98

  It was 

therefore reasonable for Thai Customs to use the deductive method, as proposed by PM Thailand and 

as "akin" to the method in the [[xx.xxx.xx]] .   
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