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l. INTRODUCTION
A COMPLAINT OF THE PHILIPPINES

1.1 On 7 February 2008, the Philippines requested consultations with Thailand pursuant to
Articles 1 and 4 of théJnderstandingon Rules and Procedures Governing the Settlement of Disputes
("DSU"), Article XXII:1 of the General Agreement on Tariffs and Trade 1994 (BATT 1994'),

and Article 19 of the Agreement on Implementation d&frticle VIl of the General Agreement on
Tariffs and Trade 199&he"Customs Valuation Agreeméntwith respect to the measures and claims
set out below

1.2 Consultations were held on 23 April 2008 and on 9 September 2008, but failed to produce a
mutually agreed solution.

B. ESTABLISHMENT AND COMPOSITIONOF THEPPANEL

1.3 On 29 September 2008, the Philippines requested the establishragraradl At its meeting
on 17 November 2008, the Dispute Settlement BOBEB') established panelin accordance with
Article 6 of the DSU (WT/DSB/M/259), with standard tes of reference, to examine the matter
referred to the DSB by the Philippines in document WT/DS371/3.

14 ThePanel'dserms of reference are the following:
"To examine, in the light of the relevant provisions of the covered agreements cited
by the parties taghe dispute, the matter referred to the DSBtHzy Philippines in
documenWT/DS371/3 and to make such findings as will assist the DSB in making
the recommendations or in giving the rulings provided for in those agreements."

15 On 16 February 2009, the pagiagreed to the following composition of the P&nel:

Chairman: Mr Roberto Carvalhde Azevedo

Members: Mr Richard Gottleb
Mr Alvaro Hansen

1.6 Australia, China, the Europeddnior®, India, Chinese Taipei and the United States have
reserved their right® participate in the Panel proceedings as a third party.

L WT/DS371/1 of 12 February 2008.

2WT/DS371/4 of 17 February 2009.

3 On 1 December 2009, the Treaty of Lisbon amending thetyroeaEuropean Union and the Treaty
establishing the European Community (done at Lisbon, 13 December) 200&ed into force.On
29 November 2009, the WTO received a Verbal Note (WT/L/779) from the Council of the European Union and
the Commission of theEuropean Communities stating that, by virtue of the Treaty of Lisbon, as of
1 DecembeR009, the European Union replaces and succeeds the European Commilingythird party
submission in this case dated 18 May 2009 and statement at the third party seskloJune 2009 were made
by the delegation of thEuropean Communities. On 8 January 2@, European Union requestthat in its
report, the Panel change instances of "European Communities" to "European Union", and instances of "EC" to
"EU", except br prior case titles and quotations.
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C. PANEL PROCEEDINGS

1.7 The Panel held the first substantive meeting with the partieDamd 12 June 2009The
session with the third parties took placeldnJune 2009 The second substantive megtiwith the
parties was held oft6 November 2009

1.8 On 16 December 2009he Panel issued the descriptive part of its Panel Repbe Panel
issuedits Interim Panel Repottb the parties 080 June2010. The Panelssuedits Final Report to
the partieon4 August 2010

Il. FACTUAL ASPECTS

A. THE MEASURES AT ISSUE

2.1 This dispute concerrBhailand's customs and fisaakasuresn cigarettes importeffom the
Philippines

2.2 The Philippines identified the following as the measures at issue in this dispute:

(a) Measurepertaining to stomsvaluation:

1 the general rule and/or methodology providing fioe systematic rejection of

transaction value arttie systematic use afdeductive valuation method

1 individual determinations made by Thai Customs for entries of cigarettes
exported from the Philippines and entered between 4 August 2006 and

19 March 2008, including:

o0 the Notices of Assessment for the entries listed in AnnextHddPhilippines'
requesftor the establishment of a panahd

0 the assessment of value for purposgesetting the guarantee or cash deposit

at the time of entry for the argslisted in Annex Il tathe Philippinestequest
for the establishment of a panel

f Customs Act, B.E. 24691926), including all amendments;

T Ministerial Regulation No. 132 B.E. 28 (1990) issued under authority of the

Customs Act B.E. 2469 (1926) and the amending Ministerial Regulation No. 145

B.E. 2547 (2004) and Ministerial Rdgtion No. 146 B.E. 2550 (2007);

1 Notification No. 23/2549 (2006) of Thai Customs, containing guidslioe
customs valuation;

 Customs Regulation No. 2/2550 (2007) Re: amendwaferthe Customs
Formalities and Guidelines Code B.E. 2544 (2001) re: Cudtommelities to
prevent Customs value duty evasion, and amendafe@ustoms Department
Regulation No. 14549 (2006) re: Guidime for Fixing of Customs Value;

* The "B.E" year number designates the year in the Buddhist calendar. The year number i

parentheses designates the corresponding year A.D.
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1 Customs Regulation No. 14/2549 (2006), re Glingdor Fixing of Customs
Value,as amended by Customs Regulation No. 2/2550 (2007);

1 Customs Notification No. 29/2549 (2006) Procedure in requesting et
assessment; and

I any amendments, implementing measurestlugr relatedneasures
(b) Measuregpertaining toT hailand's ValueAdded Tax ("VAT")regime:

i Sectiors 79/5, 81, 82/7, 88, 88/2, 88/5, 88/6, 89(4), and 89/1 of the Revenue
Code of Thailand;

T  Secion 23 of the Tobacco Act B.E. 2509 (1966);

1 Royal Decree, issued under the Revenue Code, Governing the Reduction of the
Value Added Tax Rates (No. 479), B.E. 2551 (2008);

1 Royal Decree issued under the Revenue Code Governing Exemption from Value
Added Tax(No. 239) B.E. 2534 (1991);

1  Order of the Revenue Department No. Por 85/2542 (1999);

1 Notification of the DirectoiGeneral of theRevenue Department on VAT
(No.10);

1 MRSP Notices issued by the Direc®eneral for Excise. The currently
applicable MRSPs arset out in the Notice B.E. 2550 (2007) of 29 August 2007
(for domestic products) and in the Notice B.E. 2551 (2008) of 19 August 2008
(for imported products); and

1 any amendments, implementing measunesther related measures.

(c) Thailand'sVAT -related rguirements on wholesale and retail sellers of cigarettes that
are contained in the following measures:

1 Sectiors 81 and 82/7 of th€hai Revenue Code;

1 Royal Decree issued under the Revenue Code Governing Exemption from Value
Added Tax (No. 239) B.E. 25349921);

1 Order of Revenue Department Por 85/2542; and
1 any amendments, implementing measuoesther related measures
(d) Measuregpertaining to Thailand's other fiscal measures
1 Thailand's excise tax regime operated through the following measures:

o0 the Tobaccdct B.E. 2509 (1966)Sectiors 5, 5 ter, and 5 quinquies;
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o Notices of DirectoitGeneral for Excise, setting out the factoryprices. The
currently applicableex factoryprices are set out in the Notice B.E. 2550
(2007) of 29 August 2007; and

0 any amendmas, implementing measures,ather relatedneasures

1 Thailand's health tax regime operated through the following measures:

o0 the Health Promotion and Foundation Act, B.E. 2544 (2001), in particular
Sectiors 11, 12, and 13 thereaind

0 any amendments, imgmenting measures or other related measures.
1 Thailand's television tax regime operated through the following measures:

o the Thai Public Broadcasting Service Act 2551 (2008), in particGeatiors
12, 13, and 14 thereadnd

0 any amendments, implementing ragees or other related measures.
(e) Thailand's administration of its customusd fiscalmeasures as listéd (a)(d) above

)] Thailand's administration of its legal provisions pertaining to guarantees, including
the following:

1 the provisions of the Customs ABtE. 2469 (1926) (as amended) in respect of
guarantees (specificall§gectiors 112, 112 bis, 112 ter, and 112 quater);

1 Customs Regulation No. 2/2550 (2007) Gliiteeto determine customs price
valuation; and

1 any amendmnts, implementing measures, or otredatedmeasures.

(9) An investigation by Thailand's Department of Special Investigati®l) of the
Thailand branch office of Philip Morris (ThailandPM Thailand) in relation to the
declared customs value of imports from the Philippines

(h) Undue delayn Thailand's administrative decision making

1 delays in decision making biyhe Board of Appeals"BoA"), which operates
underSectionl12 sexies t&ection112 undevicies of the Customs Aand

1 failure to meetthe 90-day dealineset in Thai law inSectiond5 of the
Administrative Procedure Act B.E. 2539 (1996) for administrative decisions in
appeals againshé maximum retail selling prices MTRSPS) set by the Thai
Excise Department

0] Failure to provide for judicial or administrative review of the cust@uthorities'
decisions relating to the imposition and collection of guarantees, pending the
issuance of a notice of assessmeniering the customs duties and excise, health
and television taxes that may become payable



WT/DS371/R

Pageb
B. PROCEDURAL HISTORY
1. Additional procedures for the protection of businessconfidential information (" BCI"
procedures)

2.3 On 19 February 2009, the Philippinagbmitted a letter to the Panel requesting it to establish
special procedures to protect BCIn the Annex to this letter, the Philippinpeoposed a draft of
suggested BCI procedures. Following an exchange of vievissoas relating t8Cl procedures at
the organizational meeting held on 25 February 20@9partiesubmitted theicomments in writing

on 27 February 2009. Thailand alpoovided the Panel with its own draft of suggested BCI
procedures on the same day. The Philippines submitted, on 2 March 2009, its comments on
Thailand's written comments of 27 February 2009. In response, Thailand praddéwnal
comments on the Pippines' comments on 3 March 200@n the same dayhé Philippinesnade
further comments on Thailand's comments of 3 March 200#8:ing considerednter alia, the draft
versions of the BCI procedures submitted by the parties, their comments on esatshdytft BCI
procedures and the BCI procedures adopted in previous displesanel adopted additional
working procedures concerniBfCl on 11 March 2009. These procedures are set forth in AAREX

2.4 In accordance wittparagraph 2 of the BCI proceds; on 16 March 2009, the parties
submitted Approved Persons lists to the Panel and the other party. In the absence of objection from
the partiedo the designationf anindividual, includedin the list submitted by the other paris an
Approved Persagrthe Panel designatktheseindividuals as Approved Persoos 18 March 2009

2. Amicus curiae briefs

2.5 On 27 March 2009, the Panel received a request from a private entity wishing to submit
information to the Panel with regard to this dispute. On 17 Apii92@he Panel responded by
requestinghat such amicus curiae bridie addressed directly to the parties and third parties to the
dispute Upon receiving such briefs, the parties and third parties would decide whether and how to
use such briefs and/or ymformation cortined thereirin their submissions and arguments to the
Panel in these proceedings

3. The Philippines' request to the Panel to seek certain documents from Thailand pursuant
to Article 13 of theDSU

2.6 The Philippines requested in its first ten submissiohthat, pursuant toArticle 13 of the

DSU, the Panel seek certain documents from Thailand to facilitate the Panel's objective assessment of
the claims, arguments and evidence beforélie Panel informed thparties on 1 April 2009 of its
decision to render its ruling in this regard after it has had an opportonigview Thailand's first
written submission.Thailand notedit the first substantive meeting with the Panel, that some of the
documents on the Philippines’ document list haebaly been submitted by the parties as part of their
first written submissions Thailand further provided the Panel wahnumber obther documents on

the Philippines’ list as part of its first oral statememurther, Thailand also commented on the
relevance of several other documents on the PhilippinesDigting the first substantive meetinget

Panel asked the Philippines to clarify the remaining documents on its list and any other additional
documents that it still considered necessary forRherel to seek from Thailand. The Philippines
submitted an updated list of documents on 15 June 2009.

2.7 The Panelconsidered the parties’ views on the documents/information requested by the
Philippines inthe light of the matters presented in this dispufursuant to the authority vested in
panels undeArticle 13.1 of the DSU, the Pangént a letter on 24 August 2008questing the parties

® The Philippines' first written submission, paré85-713.
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to submitcertaindocuments/informatioas indicated in the Annex to the lett8ihe parties submitted
the requestkdocuments/information on 4 September 20BArsuant to these submissions, comments
were received from the Philippines on 16 September 2009 and from Thailand on 25 September 2009.

1. PARTIES' REQUESTS FOR FINDINGS AND RECOM MENDATIONS
A THE PHILIPPINES
3.1 The Plilippines requests that the Panel find that:
(a) with respect to the administration of customs fischl rules Thailand violates:

T Article X:3(a) of theGATT 1994 because persons responsible for administering
Thailands customs and tax rules are officersTéfailand Tobacco Monopoly
(IITTMII);

1 ArticlesX:3(a) and X:3(b) of theGATT 1994 becauseof delays in its
administrative decisiemaking, particularly undue delays in the BoA's decision
making;and

1 Article X:3(b) of theGATT 1994because Thailand provides legal mechanism
whatsoever for the administrative or judicial review of decisions taken by Thai
Customs to collect guarantees for customs duties and internal taxes potentially
due of the finally assessed customs value.

(b) with respect to customs valuationuss, Thailand violates:

T Articles 1.1 and 1.2 of theCustoms Valuation Agreemebly maintaining and
applying a general rule requiring the rejection of transaction value;

1 Articles 1.1 and 1.2 of theCustoms Valuation Agreemeriy improperly
rejectingPM Thaiands declared transaction values floxx.xxx.xx]] entries;

T Article 1.2(a) of theCustoms Valuation Agreemebly failing to communicate
"grounds" before rejecting transaction value

T Article 16 of the Customs Valuation Agreemerty failing to provide an
adequate explanatiaas to how the customs value was determined

1 if the Panel finds that Thailand valu&M Thailands goods undeArticle 7 of
the Customs Valuation Agreement

o Thailand improperly appliedrticle 5 of the Customs Valuation Agreement
by declning to use that provision for impermissible reasons;

o Thailand violatedArticle 7.1 of the Customs Valuation Agreemery
improperly incorrectly assessing the deductive value P& Thailands
transactions, specifically by failing to deduct three claimedns and by
deducting incorrect amounts for VAAnd excise tax for certain transactipns
and
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o Thailand violatedArticle 7.3 of theCustoms Valuation Agreemehy failing
to inform PM Thailand in writing of the customs value determined under
Article 7 and tle method used to determine such value;

9 if the Panel finds that Thailand valu&M Thailands goods undeArticle 5 of
the Customs Valuation Agreemernthailand violatedArticle 5 of the Customs
Valuation Agreemenby improperly incorrectly assessing theddetive value of
PM Thailands transactionsand

1  Article 10 of theCustoms Valuation Agreemehy disclosingin the Thai media
confidential customs valuation information provided B Thailandto Thai
Customs.

(© with respect to VAT, Thailand violates:

1 Article X:1 of the GATT 1994 by failing to publish the methodologgnd data
that it uses to determine the tax base for Vidd,, the governmenrtixed MRSP;

1 Article lll:2 of the GATT 1994 by imposinga higher VAT burdenon imported
products than olike domestt productsas a result of the level of the MRSPs

T Article lll:2 of theGATT 1994by exemptingesales of domestic cigarettes from
VAT liability;

1 Article lll:4 of the GATT 1994 by imposing more onerous administrative
requirements for VAT in connection witheresaleof imported cigarettesand

1 Article X:3(a) of theGATT 1994 by failing to administer the VAT system in a
uniform, reasonable and impartiaanner

(d) with respect to excise, health and television taxes, Thailand violates:

T Article X:1 of the GATT 1994 by failing to publish the methodologgnd data
that it uses to determine the excise tax base for domestic cigaretiet)e
governmentfixed ex factoryprice;

1 Article X:1 of the GATT 1994 by failing to publish laws and regulations
governing the re&lase of guarantees for potential liability for health, excise and
television taxes; and

1 Article X:3(a) of theGATT 1994 by failing to administer the excise, health and
television taxes in a manner that is uniform, reasonable and impartial.

3.2 The Philippinegequests that the Panel recommend that Thailand bring its measures found to
be WTGQinconsistent into conformity with its WTO obligations.

B. THAILAND
3.3 Thailandrequests the Panel to find that with respect to the measures within the Panel's terms

of referencethe Philippines has failed to establish that Thailand has acted inconsistently with its
obligations under any of the provisions of the covered agreements cited by the Philippines.
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3.4 Thailand notes that this dispute is unusual in that the Philippines islaiomg about
individual completed acts (includinmter alia, the valuation of thfxx.xxx.xx]] entries listed in the

panel request, the alleged breachAdicle 10 of theCustoms Valuation Agreemerdnd the use of
guarantee valuda determining supseded MRSPallegedly in breach oArticle X:3(a)), rather than
measures that have ongoing effect as of the date of establishment of the Patie.event that the

Panel makes findings that Thailand has acted inconsistently with its WTO obligattbnesyect to

any of these completed acts, the Panel should, consistent with the guidance provided by prior panels
and the Appellate Bod{refrain from making recommendations with respect to those completed acts.

V. ARGUMENTS OF THE PARTIES

4.1 The argumentsrpsented by the parties in theiritten submissios and oral statements are
reflected below.

A. EXECUTIVE SUMMARY OF THE ARSTWRITTEN SUBMISSIONOF THE PHILIPPINES
1. Introduction

4.2 This dispute concerns a series of imaated customs and internal tax measuraken by
Thailand regarding cigarettes imported into Thailand from the Philippind3\byhailand These

customs and tax measures have been both formulated and applied by Thailand in ways that serve to
protect the interests of the Statened monopolyproducer of cigarettesSITM. In addition to
protecting TTMs domestic cigarettes, these measures are characterized by a lack of transparency that
deprives the importer of the most basic information regarding the regulatory treatment of its goods,
and alsdby chronic delays in decisiemaking.

4.3 The Philippines in no way questions Thailangrerogative to regulate its domestigaretts
market, including through health measures, &aigklling and advertising restrictions No such
regulations or policies arat issue in this dispute

2. Thailand violates Article X:3(a) of the GATT 1994 by failing to administer its customs
and internal tax rules in a" reasonablé and"impartial " manner

(a) The dual role of TTM Officials as Senior Thai Government Officialsigorsistent with
Article X:3(a) of theGATT 1994

4.4 Thailand violatedrticle X:3(a) because of pervasive institutional and personal links between
the Government of Thailand and TTM, which i§State Enterpriseunder Thai law Since at least
1995, persons respsible for managing TTK commercial activities as members of the TTM Board
of Directors, have also held senior government postionthe Ministry of Finance as Director
General (DG") of Customs, DG Excise and DG Revenue

4.5 These individuals have beessponsible for administering the customs and tax rules to which
imported and TTN& own cigarettes are subjectThrough their governmental functions, these
individuals improperly rejectedPM Thailands declared transaction valyasposed nosreviewabé
guarantee valuessubstituted®M Thailands transaction values with higher assessed customs yalues
subjected imported cigarettes to discriminatory VAT treatméenied excise, health and television

® Exhibit THA-36.

" E.g., Panel ReporDominican Republié Import and Sale of Cigaretteparas7.363, 7.393, 7.419;
Appellate Body Report)JSi Certain EC Productsparas81 and 129.

8 The summaries of the parties' arguments are based on the executive summarigedsblynthe
parties to the PaneFootnotes in this section are those of the parties.
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taxes on a tax basis that is inconsistent withpitescribed tax basis and that is without foundation in
Thai law, systematically failed to meet basic transparency requirements, failing to publish rules
governing decisioimaking and explanations for decisions in relation to the customs and tax
measuresand systematically delayed decisimaking.

4.6 Even in the context of a public monopoly, this involves an unacceptable conflict of interest
By definition, the TTM officials public powers profoundly influence the relative competitive
situation of domestiand imported cigarettesYet, the officials in question, as part of the domestic
producels senior management, have incentives, including personal financial incentiaesl,
moreover, arebliged by Thai lawi to promote the domestic produsemterests maximizing its
market share, revenues, and profiEurthermore, the Minister of Finance himself has made public
statements that TTM should be protected to prevent imported cigarettes from eroditsgmariit
position and expressed concerns tRkt Thalands brands wouldsnatch all of TTMs share if the
volume of imports is not reduced

4.7 The dual role of senior Government officials as senior TTM executives constitutes
"unreasonableandpartial' administration of Thailarisl customs and tax laws wrdArticle X:3(a).

First, it is not"reasonablei "appropriaté or "suitablé 7 or "impartial' to vest government officials

that are TTM Directors with decisiemaking power over imported and domestic cigarettes, and over
domestic producers and importefthese goods Doing so creates atinherent dangét® that the

TTM Directors could use their governmental powers in a manner that confers a competitive advantage
on their own company, TTM, and its product8y any standard, such administration is naith
"reasonablenor "impartial’, as confirmed by the panel reportirgentinal Hides and Leather

4.8 Second Thailands administration of its customs and tax laws is unreasonable and partial
because, in their capacity as government officials, TTM Dirediav® access tBCI provided by

PM Thailandin connection with the importation of cigarette&/earing a governmetfihat', the TTM
officials are vested with the power to request and, indeed, routinely request, s&Gltivem their
competitors This stae of affairs creates an unacceptable fiskn "inherent dangéti that TTM

could derive an unfair advantage from information that should not be insTidmds The situation

in this dispute is, again, similar to the situatiod\ngentinai Hides and leather

(b) ThailandviolatesArticles X:3(a) and X:3(b) of th&SATT 1994 because ofinduedelays in
the BoA'sadministrativedecisiorrmaking

4.9 Thailand has failed to ensure that administrative appeals against customs valuation decisions
are resolved promptly,saequired byArticles X:3(a) and X:3(b)of the GATT 1994 Administrative
appeals filed by?M Thailandto the BoA between March 2002 and March 2003 have still not been
resolved, more than seven years latiéris not "reasonablewithin the meaning oArticle X:3(a) to

fail to decide customs valuation appeals for a period of six to seven years, thereby leaving an importer
without a prompt remedy against decisions taken byctleoms authority These delays are
especially unreasonable given that the BbAs not convened for over a year to consider

PM Thailands appeals Moreover, these delays are inconsistent witticle X:3(b), which requires a

WTO Member to maintairitribunals or procedurggo ensure"prompt review and correctionf
administrative atbon relating to customs mattéréemphasisadded) By any standard, a process in
whichthe first administrative stefpwards thé'review and correctidnof valuation decisions lasts for

more than six years is nghrompt'.

°®"Thanong presses to raise tax on imported cigarétiésao Hun, 31 August 2006Exhibit PHL-1.
9 panel ReportArgentinai Hides and Leathepara.11.100.
" panel Rport,Argentinai Hides and Leathepara.11.100.
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(© Thailandfails torespectArticle X:3(b) because no mechanism exists unteai law for the
review of guarantee values

4,10 Thailand fails to respecArticle X:3(b) of the GATT 1994 because it provides no legal
mechanism whatsoever for the administrative or judicial review of decisions ligKEmai Customs

to collect guarantees for customs duties and internal taxes potentially due on the finally assessed
customs value Article X:3(b) requires a WTO Member to maintditribunals or proceduréso
ensure"prompt review and correctioof admiristrative action relating to customs matterdJnder

Thai law, an importer is unable to semhky "review and correctionof the imposition of guarantee
values, let alone a prompteview and correction Therefore, Thailand violatesrticle X:3(b) of the

GATT 1994

3. Thailand violates numerous provisions of the&Customs Valuation Agreement

(a) Thailandactedinconsistently withArticles 1.1 and 1.»f the Customs Valuation Agreement
by improperlyrejectingPM Thailands declared tansactiorvalues for anumber 6 entries

0] Thailand violatedArticle 1.1 by inproperly rejecing PM Thailands transaction values as the
basis for customs values

4.11 Thailand acknowledged th&M Thailands declared transaction values were 'thece paid

or payabl&.> However, Thailand jectedPM Thailands declared transaction value for two reasons,
namelybecause: (1) the importer and exporter are relateghd (2) another, unspecified importer
imports "the same type of gootst "3 i 4 times the value ofPM Thailands declared tramsgtion
value.

4,12 Article 1 of the Customs Valuation Agreememirovides that the customs value is, in
principle, the transaction value declared by an imporfer authority may disregard the transaction
value, and apply other valuation methods underGhstans Valuation Agreemenbonly if a valid
basisis availableto do so Neither of the two reasons relied on by Thailand provides such a valid
basis

4.13 Thailands first reasori that the importer and exporter are relaited expressly excluded in
Article 1.2(a) as the sole reason for rejecting transaction valiis, the existence of a relationship
between the buyePM Thailang and the seller (Philip Morris Philippines Manufacturing IheN
Philippines]) is not, in itself, a legitimate ground for refgy declared transaction valudsloreover,

this relationship has been known to the Thai authorities for a number of years before Thailand began
rejectingPM Thailands declared transaction values.

4.14 Thailands second reason that another, unspecified imger imports"the same type of
goods at"3-4 times higher priced is also flawed The price declared by one importer cannot, in
itself, be the grounds for rejecting the declared transaction value of another impbDntgfands
reliance on this benchark is also logically inconsistent, because Thailand relied on the other
operato's prices to rejedPM Thailands declared transaction value, but then assd@btdhailands
customs value at a much lower value than the other opsrptimes.

4.15 The Philippnes believes that the unspecifiéfother importet is a dutyfree operatar
However, the purchase prices of the operator at issue are not a permissible benchmarktiecause
operator does not import goods into the Thai customs terrjtasyexemptfrom internal taxes, which

12 Minutes of Meeting "Re Prescription of Import Prices of Cigarettes for Solving the Problem
regarding Prescription of Cigarette Prices According to the Policy of the Ministry of Finance," dated 14 March
20077 Annex 8 to Thai Government Submission in Thai Central Tax Court Gadebit PHL-74.
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influences the selling price to the dditge operatgr and, is in a very different position in the value
chain tharPM Thailand Importantly, an Opinion by the World Customs Organization, requested by
Thailand itself before ibegan rejectind®M Thailands declared transaction values in August 2006,
confirms that values declared by a dpgid importer and a dufiyee operator are not comparable,
without extensive adjustment3$hailand did not perform any such adjustments.

(i) Thaland violatedArticle 1.2(a) because it failed to infor@M Thailand of the grounds for
considering that the relationship between PM Philippines BMIThailand influenced the
price

4.16 Thailand failed to comply with its duty undéirticle 1.2(a) of theCusbms Valuation
Agreemento communicatéhe "ground$ for considering that the relationship betwdd Thailand

and PM Philippines influenced the pric€&irst, Thailand failed to communicatedequategrounds

As previously explained, Thailalsdstated gronds for rejecting the declared transaction values are
inconsistent withArticle 1.1. The communication of WT@nhconsistent grounds for doubting
transaction values cannot satisfy the requirement udiete 1.2(a).

4.17 Second when Thailand provided a statent in December 2006 #M Thailandwhy it was
doubting the declared transaction valuefaited to statethat PM Thailands prices were -3 times
lower than the prices declared by another operdtbere is evidence showing that Thailand relied on
the other operatds prices in doubtind®M Thailands transaction values before December 2006
Nonetheless, Thailand inform&M Thailandof that ground only 5 months later, in April 2007

4.18 Third, Thailand failed to infornPM Thailandof its doubts in dimely fashion Thai Customs

began rejecting transaction values on 4 August 2006,PMd hailand requested a statement of
grounds on 8 August 2006Thailand did not respond to that request until 19 December 2@Q6,
four-anda-half months later During this extended period?M Thailandwas required to provide
onerous bank and cash guarantees, and had no opportunity to defend its declared transaction value
Thus, for almost two thirds of the time that Thailand took to af3®k$hailands customs values,

PM Thailandwas given ndndicationas to why its declared transaction values were being rejected
During this time, PM Thailand was deprived ofany opportunityto respond effectively to the
authoritys concerns and to inform its decisioraking process

(iii) Thailand violatedArticle 16 of the Customs Valuation Agreemebly not providing an
adequate explanation of its customs value determination for entries at issue

4,19 Thailands 12 April 2007 letteralso violatedArticle 16 of theCustoms Valuation Agreement
Firstt Thailand failed to explain adequately why it rejectld Thailands declared transaction
values Thailands stated ground was thaM Thailandand PM Philippines are related, but it did not
explain how this relationship allegedly influenced phiee between the partiedloreover, Thailand
onesentence reference to imports from another impditéth 3-4 times price differenéeis vague
and unclear, and failed to explaiwho that"importet' is; from where it imports its goodswhy its
prices serve as an indicator of wHai¥l Thailanddeclared transaction values should @nd what
adjustments, if any, were made for that comparison.

4.20 In addition, the othefimportet' appears to be a dufyee operatar PM Thailandinformed
Thailand in Augus006 that a comparison of its prices with those of a-ttety operator was not
relevant or appropriateln its April 2007 communication, Thailand failed to explain, in the light of
that comment, why it nevertheless considered that the prices of -fretgperator were pertinent
Thailand also failed to explain why th8-4 times higher values of the other operator served as a
benchmark to rejed®M Thailands transaction values, but not as a benchmark to assess the customs
values.
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4,21 Secondg the commurdatioris bald reference to the use offall BacK valuation method,

based on a deductive method, failed to explain precisely how and on what basis Thai Customs
calculated the assessed valu@hird, Thailand also fadd to explain why the assessed vallsre
internally inconsistent Thailand assessed at different values shipments entered at the same time,
sometimes on the sanday, and under the same circumstancé&sis erratic ad arbitrary decision
makingdemonstrates the crucial importance of adexjgaplanations.

(iv) Thai Customs violatedrticle 5 of theCustoms Valuation Agreemelny declining to use a
deductive valuation methodology without an adequate reason

4.22 Assuming that Thailand was entitled to rejéd¥ Thailands declared transaction values
under Article 1 of theCustoms Valuation Agreeme(quod nof, Thailand violatedArticle 5 of the
Customs Valuation Agreemebiecause it had no valid reasons for declining to use the deductive
valuation method under this provisioThailands reason was th&M Thailand could not submit
audited financial statements for 2008owever,Article 5 does not require that the impoléprofits
and general expensdse based on the auditédancial statemerfor theyear of importation Indeed,

in an internal geernment document, Thai Customs stated on 6 March 2007P#athailands
auditedfinancial statementor 200517 which were available to Thai Custorngrovided a reliable
statement of profit and general expenses and could be used for valuation purpesasresult,
Thailand violatedArticle 5 of the Customs Valuation Agreemehby failing to valuePM Thailands
goods using the deductive method under that provision.

(V) Thailand violated Article 7 of the Customs Valuation Agreemefly failing to apply
"reasondle meansto valuePM Thailands cigarettes and insteacklying on "arbitrary and
fictitious value$

4.23 Thailand valued®M Thailands imports using théFall Back method undeArticle 7 of the
Customs Valuation Agreemerdlthough it failed to disclose ttspecific methodology used Under
Article 7, customs value must be determined usirgasonable meahswhich requires the use of
objective criteria that generate transparent, consistent, and predictable rébaitand failed to use
"reasonable meahsn its valuation ofPM Thailands entries as evidenced by its inconsistent and
erratic decisions folPM Thailands entries Although these entries were made under the same
circumstances, Thailand valued the entries differently, including entries thatieared on theame

day.

4.24 Further, Thailand inconsistent and erratic decisioraking demonstrates that Thailand
violatedArticle 7.2(g) by usindarbitrary or fictitious valué's For example, in a situation where two
entries cleared on the same dakailand acceptethe transaction value for one of these entries, but
rejected it for the other entry, and then assessed a value above the transaction values.

4.25 Thailand also violatedArticle 7.3 by failing to provide an adequate explanation of the
valuationmethod used Although Thailanddisclosed that it had used a deductive method, Thailand
did not disclose the starting point of the deductive calculapthe nature or amount of the
deductions made, the data sources used, and how the deductive mé#red fliom deductive
valuation undeArticle 5.

(vi) Thailand violatedArticle 10 of theCustoms Valuation Agreemelny disclosingin the Thai
media confidential customs valuation information provide®lyThailand

4.26 During August 2006 and for some weeksréadter, Thai Government officials repeatedly
disclosed to the Thai Pre$aM Thailands declared transaction valueEhese repeated disclosures of
highly confidential information violatedirticle 10 of the Customs Valuation Agreemenivhich
requires thatll information which is by nature confidential, or which is provided on a confidential
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basis for purposes of customs valuation, be treatédtastly confidential. Authorities must'not
disclose [that information] without the specific permissionhgf persot providing the information
PM Thailandnever authorized the disclosure of this information

4, Claims pertaining to VAT

(a) ThailandviolatesArticle X:1 of the GATT 1994 by not publishing themethodologyused to
determine théax base for VAT i.e., thegovernmentfixed MRSP

4.27 Under Thai law the tax basis for VAT is a governmdixed MRSP determined for each
domestic and imported brand@o comply withArticle X:1 of theGATT 1994 and consistent with the
Dominican Republici Import and Sale of Cigattes Thailand must publish théessential
informatior' concerning (a) the overall methodology used to determine the MRSPs for each brand
(b) the methodology used to obtain data, including price surveys in Thailand and other countries, and
(c) the dataelied upon by DG Excise in making its regulations or rulings, including the results of any
surveys Contrary toArticle X:1 of the GATT 1994 Thailand has not published laws or regulations
addressing any of this information.

(b) Thailand imposeshigher VAT on imported products than ordomestic products, thereby
violating Article 11I:2 of the GATT 1994

4.28 Thailand violatesArticle lll:2 of the GATT 1994 because it imposes VAT on imported
cigarettes"in exces$s of VAT imposed on"like" domestic cigarettes Imported and domestic
cigarettes arélike product$ within the meaning oArticle 11I:2 for the following reasonsThey have

the same essential physical characteristics consisting of a paper tube, a mix of tobacco and additives,
and a filter They have theame"end use§ and Thai consumers treat and perceive imported and
domestic brands as substitutable products satisfying the same deiffaer@ is also markdiased
evidence demonstrating that consuméssiitch' between domestic and imported brand$he
cigarettes also fall under the same tariff heading, and Thailand makes no regulatory distinctions
between different types of manufactured cigarettes.

4.29 Imported cigarettes are taxéoh exces$ of domestic cigarettes because MRSPs are higher
for imported tharfor domestic cigarettesConsidering the totality of the Thai cigarette market, over
90 per centof imported cigarettes have a higher MRSP than oveye®xentof domestic cigarettes
Excess taxation of imported cigarettes also arises because Thed#tatdished the MRSPs for
domestic cigarettes at the level of the retail selling pfiIRSP"), whereas the MRSPs for imported
cigarettes are typically above the RSBecause of thisgap' between the MRSP and RSP, imported
cigarettes are subject to a héy relative VAT burden than domestic cigarettes.

4.30 Thailand has not published the general rules used to calculate the MRB8Ratheless, the
methodology used to calculate tBeptembef006 and March 2007 MRSPs has been disclosed and
involves discriminatn prejudicial to imported brands'The methodology involved the addition of a
gross margin, which was 25f@er centhigher for imported branddviarlboro and L&M) than for
domestic brandsFor these imports, Thailand declined to use the impsmetual goss margin, even
though Thai Customs expressly found that this margin ivalablé' and, instead,Thailand
constructed a margin based on alleged and undisclosed price sutvey®ntrast, for domestic
brands, Thailand used TT#&/actual gross margin.
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(© Thailands dejure exemption of resellers of domestic cigarettes frafAT violates
Articles|ll:2 and 111:4 of the GATT 1994 because the same exemption is not afforded to
resellers of imported cigarettes

4.31 Thailand also violateg\rticle IIl:2 of the GATT 1994 by exemptingreselles of domestic
cigarettes from VAT liability but not so exempting resellers of imported cigarettess, resales of
imported products are subject to VAT, wherezsals of domestic products are nokhis constitutes
lessfavourabletreatment, and excess taxation, of imported products thédileeedomestic products.

4.32 Thailands exemption from VAT of doestic cigarettes also results in a violation of
Article IlIl:4 of the GATT 1994 There are twelements to this violationFirst, becauseeselles of
imported cigarettesare liable to pay VAT, they are also subjectMAT -related administrative
requirements from whiclreselles of domestic cigarettes are exemptThese administrative
requirements include the requirement to prepackdeliver a tax invoigeto maintain VAT records

and to accept tax auditsThese administrative requirements constitute less favourable treatment for
imported cigarettes than for domestic cigarettes.

4.33 Secondjf a resellerof imported cigarettes wishég eliminate its VAT liability onresals, it
must claim a tax credit fofAT paid by the entity from which it bought the cigarett@d® obtain the
tax credit, theeselleris subject to an administrative proceduiReselles of domestic cigarettes are
not subject toVAT, and are therefore not subject to this procedutgain, this constitutes less
favourable treatment for imported cigarettes than for domestic cigarettes.

(d) Thailand administers the VATsystem for one sedf MRSPsfor imported cigarettesni a
manner that is not uniform, reasonable and impartial, as requirédtigle X:3(a) of the
GATT 1994

4.34 Thailand fails to administer its VAT system in a uniform, reasonable and impartial manner, as
required byArticle X:3(a) of theGATT 1994 The Philippnes claim focuses on the VAT base, i.e.,

the MRSP Thailands administration of the VAT system has not b&aniform’, because the MRSP

tax base for imported cigarettes has been administered using different criteria and different calculation
inputs Sometimes the calculations have been notional amounts, never actually paid, based on a
guarantee value At other times, the calculations have been actual amounts based on the assessed
customs value The guarantee value and the assessed customs valugalhe déferent and serve
different purposesThailands use of these different approaches has had an impact on the level of the
tax base and, hence, the tax burd&ecause the MRSP lies at the heart of ThallaNAT system,

the calculation of the MRSBsing different criteria means that a key component of ThadanaT

system is notiniformly administered.

4.35 Thailands administration of the VATsystem is also notreasonablé and "impartial'.
Specifically, the September 2006 MRSPs evidence unreasamatblpartial administration, because
Thailand used a guarantee value as the stgpting for the MRSP calculationThis guarantee value

was described by Thailand as theghest rate to which the products would be subject [to customs
duties]. It is na "reasonable within the meaning ofArticle X:3(a) to use an estimate of the
"highest possible customs value to calculate a definitive fadeed, even in Thai law, the guarantee
value is not treated as having a definitive character, and is instehdnigdo collect guarantees for
customs duties, as well as the excise, health and television taxes that may become due following the
assessment of the customs value

4.36 Thailands administration is also n8teasonablé because the amounts added in theSRR
calculation are purely notional, and not the actual amounts ultimately paid on the basis of the assessed
customs valueTo the extent that domestic law calls for the tax base to be established by the addition
of amounts for customs duties and interteates, reasonable administration undeticle X:3(a)
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precludes the addition of speculative, notional amouMireover, Thailand also engages'partial’
administration, because the startimgint for the MRSP calculation for domestic cigarettes is not
based on &dhighest estimated value but is, instead, the actafactoryprices published in MRSP
Notices.

4.37 Finally, Thailants administration of its VAT system is nbteasonable because Thailand

fails to establish and apply generally applicable catéor determining the MRSP Reasonable
administration of a tax requires that generally applicable rules be established to regulate the way in
which a tax base is determined with respect to subject prodLicésneed for such rules has particular
importance in the case of taxes because they impose a direct pecuniary charge on subject persons and
goods

5. Claims pertaining to the excise, health, and television taxes

(a) ThailandviolatesArticle X:1 of the GATT 1994 by failing to publish the rules regardingeth
determination of thex factoryprice

4.38 Under Thai law, the governmedeterminedex factoryprice is the basis for the excise, health
and television tax on domestic cigaretteBhe determination oéx factoryprices falls within the
scope ofArticle X:1, because it is dregulatiori or "administrative rulingj pertaining to"taxes or
other chargé's Thailand publishes only the amount of tiwe factoryprice, without providing any
further information on how that price is determineHowever, as thé*anelfound in Dominican
Republici Import and Sale of CigaretteArticle X:1 requires Thailand to publish tineethodologies,
formulae and data used to determine éitefactoryprices Because Thailand has not done so, it
violatesArticle X:1.

(b) Thailandviolates Article X:1 by failing to publish laws and regulations governing the release
of guarantees for potential liability for health, excise and television taxes

4.39 When Thailand delays the assessment of customs value, an importer may withdraw its
cigarettes froncustoms if it provides guarantees for its potential liability for customs duties, and for
excise, health and television taXhe guarantees are based on a guarantee value determined by Thai
Customs If the subsequently assessed customs value is lowethbagyuarantee value, the impoger

liability for customs duty, excise, health and television tax is lower than the guaranteed.amount

that case, as occurred in July 2008, Thailand releases the guarantees to the extent that they exceed the
customs dties and taxes payable on the customs valiewever, Thailand has published no laws or
regulations governing the release of these guaranfBeis is contrary toArticle X:1 because rules
concerning the release of guarantees"flaws" or "regulations"pert ai ning to é the
products for customs purpo$ewithin the meaning of that provision.

(© Thailand violates Article X:3(a) of theGATT 1994 by administering its excise, health and
television taxes in a nemniform, unreasonable and partiaanner

4.40 Thailands administration of its excise, health, and television taxes is not uniform, reasonable
and impatrtial, contrary to the requirementsAdiicle X:3(a) of theGATT 1994 Under Thai law, for
imported cigarettes, the base for the impositiotheke taxes is the assessed customs value plus the
applicable customs dutiesQuty-Paid c.i.f. Pricé'). In some circumstances, however, Thailand
administers the taxes using a tax base that is without foundation in Thai law

441 Specifically, in cases wher (1) Thai Customs rejects the declared customs value and
assesses a higher value, and subsequently (2) that assessment is reversed and reduced following an
administrative or judicial ruling, Thailand does not collect the excise, health and televigsrota

the basis of the Dutipaid c.i.f. Price Instead, Thailand uses an unlawful tax base to collect the
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excise ax, because it collects the tar the basis of an initiahcorrectvaluation decision by Thai
Customs, which is then revised downwardsappeal By definition, following administrative or
judicial reversal, the authoritiegcorrect valuation decision has no basis in Thai law and is not
warranted by the facts.

4.42 Thailands administration is nowiniform within the meaning ofrticle X:3(a), because the

excise tax is sometimes administered on the basis of the assessed customs value (where that
assessment is correctly made by Thai Customs) and sometimes on the basis of another value that is
not the corredy assessed customs value (where Thast@ms has been found to have incorrectly
assessed the customs valu€lhailands administration is also naoeasonable As the Panelin
Dominican Republi¢ Import and Sale of Cigarettdsund, it is not reasonable, und&tticle X:3(a),

to administer @onsumption tax using a tax base thaafoundation in domestic law

4.43 Finally, Thailands administration of the excise, health and television taxes on imported
cigarettes is not impartial, because it lacks evandedness In particular, whereas ingpted
cigarettes are sometimes taxed in excess of the lawful tax base, domestic cigarettes are taxed on the
basis of theex factoryprice, and never taxed in excess of that price.

6. Request to the Panel t@eek specific documents from Thailand pursuant to Article 13 of
the DSU

4.44  The Philippines requests the Panel to exercise its authority to seek 21 specifically identified
documents (ocategorieof documents) from Thailand, pursuantAdicle 13 of theDSU. Access to

these documents will facilitate the PH@eobjective assessment tife arguments and evidence
presented by the Philippines

B. EXECUTIVE SUMMARY OF THE ARSTWRITTEN SUBMISSIONOF THAILAND
1. Introduction

4.45 This executivesummaryof Thailand's firstwritten submissiorof 11 May 2009 responds to
the clams set out in the Philippines' firatritten submissiof 23 March 2009

4.46 The Philippines argues at length that Thailand improperly structures its governmental
operations, including the statsvned entgprise, TTM and, as a result, acts inconsistentigh its
obligations under the WTO Agreements, including underGostoms Valuation Agreememind
Article Ill of the GATT 1994 The real question before this Panel, however, is whether the
Philippines has proven that Thailand has applied its customatisuand domestic taxation laws
improperly to cigarettes from the PhilippinesThis question must be addressed by reference to
Thailand's WTO obligations with respect to customs valuation, underCtlgtoms Valuation
Agreementand with respect to natiahtreatment, undekrticle 11l of the GATT 1994

2. Legal argument
(@) Claims under th€ustoms Valuation Agreement

0] Thai Customs acted consistently wiktrticles1.1 and 1.2of the Customs Valuation
Agreement

Thai Customs had "doubts about the acceptabifith@price"

4.47 The Customs Valuation Agreemenipes not explain or qualify what kind of information
constitutes "doubts" about the acceptability of the pri€bai Customs had legitimate doubts about
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the acceptability of the transfer price betw@&i Thailandand PM Philippines as the customs value
These doubts were based on the information that another importer was importing the same Philip
Morris brand cigarettes ati.f. prices approximately three tim&M Thailands transfer price Thai
Customs commmicated these doubts RM Thailandin August 2006, when it first ceased to accept
automatically the transaction value and began to require guarantees on impMt$iodiland

PM Thailandfailed to establish that the relationship did not influenceptioe

4.48 The Philippines argues that "the rejection of customs value is based on speculation that the
relationshipmight have influenced the price, and it has not been proved othertigédwever, the
importer, not the customs administration, bears theldsurof establishing that the relationship
between buyer and seller did not influence the prikge the WCO informed Thai Customs, "since the
acceptance of the transaction value is prima facie based on the condition that the buyer and seller are
not relate, the burden of proof is generally considered to be on the importer to demonstrate that the
transaction value is otherwise acceptable in spite of the fact that the buyer and seller are félated"
In addition, in response to the question "is the impagsponsible for ensuring that the price has not
been influenced by the relationship...?", "0 Technical Committee stated, "[ylesWhen
declaring thecustoms value under the transaction value method the importer has an obligation to
ensure to the gresdt extent possible that the price is not influencad".

4.49 When Thai Customs communicated its doubts regarding the transfer pfdé Toailand

PM Thailand bore the burden of establishing that the relationship did not influence the price
However, in theperiod between 4 August 2006, when Thai Customs notRiedT hailand of its
doubts as to the acceptability of the transfer price, and 6 March 2007, when Thai Customs met with
PM Thailands representatives to resohan bloc outstanding issues regarding thaluation of

PM Thailands imports,PM Thailandpresented no evidence or otherwise took no steps to discharge
its burden ofproving that the relationship did not influence the pride addition, even after the 6
March 2007 meetingPM Thailandfailed to establish that the relationship had not influenced the
price. For example, in a letter to Thai Customs dated 14 March ZRM/Thailandasserted that it
"negotiates with the exporter in the foreign country on an arm's basis in a manner consistert with th
normal practicén the cigarette industry.".*®* However,PM Thailandoffered no supporting evidence
whatsoever for this assertiofn these circumstances, Thai Customs could not rely on the transaction
value as the basis for customs value for [flie.xxx.xx]] entries listed in the Philippines' panel
request, because the importer had failed to resolve the doubts about the acceptability of the price

Becausd®M Thailandfailed to establish that the relationship did not influence the price, Thai
Custons properly declined to use the transaction value as the customs value

450 PM Thailandfailed to establish that its relationship with PM Philippines did not influence the
price. Consistently withArticles 1.1 and 1.2f the Customs Valuation Agreemerithai Gustoms did

not use the transaction value as the customs value fof[xkexx.xx]] entries listed in the
Philippines’ panel requestinstead, Thai Customs used the deductive method to determine the
customs value Thus, the grounds on which Thai Custodid not use the transaction value as the
customs value were th&M Thailandfailed to establish that the relationship did not influence the
transfer price Contrary to the Philippines' argument, Thai Customs did not rely on a comparison
betweenPM Thailands c.i.f. prices and the.i.f. prices for dutyfree imports as a ground for rejecting
the transaction valueThec.i.f. prices for dutyfree imports constituted the reason why Thai Customs
had doubtsabout the acceptability of the price, but were et tltimate grounds for not using the

13 Philippines' first written submissippara.227.

14 Exhibit THA-9, p. 2 (emphasis added).

15 Technical Committee, Commentary 14para.16, Exhibit THA26.
1® Exhibit THA-28.
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transaction value as the customs valdecordingly, Thai Customs did not act inconsistently with
Articles 1.1 or 1.2 of theCustoms Valuation Agreemeint not usingPM Thailands transfer price as
the customs value

Thai Customs properly informeldM Thailand of the grounds for not usinBM Thailands
transfer price as the customs value

451 By letters dated 19 December 2006 and 12 April 2007, Thai Customs clearly explained in
writing to PM Thailandthat the transactiomalues were not being used as the basis for customs value
"because the importer haget to prove if the said relationship influences the customs value
determination or not" and "it cannot be proven whether the relationship has an influence on the
determingion of customs value or not* The minutes of the 6 March 2007 meeting also make clear
that Thai Customs acted becauseithgorter"could not prove" that the relationship did not affect the
price’® In addition, as indicated in the notice of assessmemtided in Exhibit THA15, Thai
Customs informedPM Thailand that the entry at issue was being valued pursuant to the "price
assessment methodology number 6 deductive value pursuarg toithte of the meeting dated

6 March". Thus, Thailand acted cosgéntly withArticle 1.2 of theCustoms Valuation Agreemeby
informing PM Thailandof the grounds

(i) Thai Customs acted consistently wittticle 16 of theCustoms Valuation Agreement

452 The Philippines claimed that Thai Customs acted inconsistently Auititle 16 of the
Customs Valuation Agreemehy failing to provide an adequate explanation of the determination of
the customs value of thExx.xxx.xx]] entries at issu€. As noted above with respect to the
Philippines claim underArticle 1.2, Thai Cusims fully informedPM Thailand of the grounds on
which it was acting

4.53 In addition, Thai Customs fully informe@M Thailandhow the customs value was actually
determined In the 12 April 2007 letter, Thai Customs explained that "in the determinatiarstafnas

values, Method 6, which is the 'fall back' method, using the deductive method, was used (according to
the Ministerial Regulation ndl32/2545, Clause 3) undérticle 7 of theGATT 1994... Please be
informed accordingly. In addition,PM Thailandwas also provided with a detailed explanation of

why the deductive value was used and how it was calculated at the 6 March 2007 meeting, at which it
was represented by its accountafits.

(iii) Thai Customs acted consistently witticles5 and 7 of the&Customsvaluation Agreemernh
using the deductive method to determine the customs valB®ifohailands imports

454 Thailand used the "deductive method" undeticle 5 of the Customs Valuation Agreement

to determine the customs value BM Thailands imports Thailand explained this clearly to

PM Thailandat the meeting of 6 March 2007 and in its letter of 12 April Z80i.the minutes of the

6 March 2007 meeting, Thai Customs stated that it was using the deductive value method pursuant to
Method 6 of Thai Cusms' regulations, which corresponds to the "fall back" methodrtile 7,

" See ExhibitHL-66 andPHL-70.

18 Exhibit PHL-74, p. 4.

9 Philippines' first written submissiquaras287-324andpara.715, third bullet
2 Exhibit PHL-74, list of attendees.

%' See Exhibis PHL-70 and PHL74.
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rather than pursuant to Method 4 of its regulafignshich would correspond térticle 5 of the
Customs Valuation Agreemefit

4,55 Thai Customs considered that its own regulationggmmed it from using the deductive value

under Article 5 of the Customs Valuation Agreememthere current financial information was not
available but permitted it to use the deductive value under Method 6 using the most recent available
financial informaton. It is largely irrelevant how that method was described under municip&t law

the question is whether the deductive value method actually used by Thai Customs was consistent
with Article 5 of the Customs Valuation AgreementThe Philippines argues dhArticle 5 of the
Customs Valuation Agreemedbesnot require that the customs administration use company data
from the year of importation in determining the deductive vAlu€his means that Thai Customs'
determination of the deductive value using tmost recent available financial information was
consistent withArticle 5 of theCustoms Valuation Agreement

456 Since this is the only ground on which the Philippines challenges Thai Customs'
determination of customs value as inconsistent iticle 5, the Panel should reject the Philippines'
claim under that articl€. Because Thai Customs acted consistently witticle 5 in using the
deductive method, the Philippines' claim undeticle 7 of the Customs Valuation Agreemeig

moot

(b) Claims undeArticle Il of the GATT 1994

457 Thailand's VAT system for cigarettes was designed so that Thailand would be able to ensure
collection of taxes on all sales of all cigarettes, both domestic and imported, thereby furthering
Thailand's revenue and public healthjextives with respect to the sale of cigarettes in the Thai
market For these reasons, Thailand decided to use a fixed price for each brand of cigarettes as the tax
base for VAT purposesThis fixed price is the MRSP, which is determined and used isahe

manner for both domestic and imported brands

458 The Panel's terms of reference with respect to the use of MRSPs as the tax base for VAT are
limited to the MRSP notices in effect at the time of the establishment ¢ating, as listed in the
Philippines' request for the establishmentaopanel Previous MRSP notices (including those for
imported cigarettes in 2006 and 2007) that had been superseded and had ceased to have legal effect as
of the date of the establishment of the panel and that welisteadtin the panel request are not within

the Panel's terms of reference

0] Thailand acted consistently wikrticle 111:2 by using the MRSP as the VAT tax base

The Philippines has failed to establish that all imported cigarettes and all domestittesgare
are "like products"

4.59 The Philippines argues thail imported cigarettes andll domestic cigarettes are "like
products” within the meaning of the first sentencérifcle 111:2.?” The Philippines does not make
the claim that imported and domestiganiettes are "directly substitutable or competitive" under the
second sentence dfrticle Ill:2. The conceptof "like products” undedrticle 111:2, first sentence,
must be distinguished from products that are merely "directly substitutable or competifiie

2 Thailand notes that due & typographical error, Method 4 was inadvertently referred to as Method 5
in paras184-186 of its first written submission.

% Exhibit PHL-74,p. 5.

% Seee.g.Panel ReportSi Hot-Rolled Steelpara.7.267.

% philippines' first written submissipparas.342-353.

% philippines’ first written submissiopara.359.

2" philippines' first written submissioparas464-486.
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Appellate Body has clarified that the definition of "like products"Airticle 11l:2, first sentence,
should be construed narrowly and only perfectly substitutable productall within Article 111:2,
first sentence®

4.60 There are a total of 19 dwstic brand§ and 86 imported brandfsin the Thai market
However, the evidence on consumer preferences supplied by the Philippines relates only to three
domestic brands and two imported bran@ke Philippines has, thus far, failed to supply the ewiden

on consumers preferences regardii@f these brands necessary to discharge its burden of proof

4.61 The Philippines' evidence regarding the five "major cigarette brands" consists primarily of
data on saalled "switch in" and "switch out" ratitfs which are poor indicators of consumer
perceptions of substitutabilityThe switch in and switch out ratios betwedarlboro and domestic
brands also appear to be relatively lowhis evidence does not support a finding that the five "major
cigarette brandsare "perfectly substitutable" "like products" within the meaning of the first sentence
of Article lll:2. Also, the fact that there are significant price differences between cigarette brands
indicates that all of these brands cannot be deemed to bepfi@ticts’® Thus, the Philippines has

failed to discharge its burden of proving that all imported cigarettes and all domestic cigarettes are
"perfectly substitutable" and, therefore, "like products”

The Philippines has failed to establish that Thaildisdriminates against imported cigarettes

4.62 The Philippines claims that imported cigarettes are taxed "in excess" of domestic cigarettes
because the MRSPs for virtually all imported cigarettes are above the MRSPs for virtually all
domestic cigarettesHowever, it does not matter whether the MRSPs of imported cigarettes exceed
those of domestic cigarettesThe determination of whether an internal tax discriminates against
imported goods within the meaning Afticle Ill:2 depends on whether the tax baseifoported and
domestic cigarettes is established and applied in a manner that affords protection to domestic
cigarettes The fact that the tax base for some cigarettes may be higher than the tax base for other
cigarettes does not reveal anything aboutthdrethe tax base is discriminatory within the meaning of
Article Il1:2.

4.63 The Philippines also argues that imported cigarettes are taxed "in excess" of domestic
cigarettes because the MRSP for imported brands exceeds the actual retail price while gsuch ga
haveneverarisen for domestic cigarette¥" Actually, the Philippinesvidence does not support this
assertion with respect to domestic cigarettégen if it did, it would not establish that the MRSPs are
established in a discriminatory manndtirst, Article 111:2 does not prescribe a particular system of
internal taxation and it is not inconsistent withicle I11:2 to use a fixed price as the VAT tax base

A comparison between the tax base chosen by a Meralzertfie MRSPs) and a tax basatthvas

not chosen by the Membee @, the retail price) cannot in itself establish that a Mersliex base is
applied inconsistently witirticle I11:2. Both ad valoremand specific taxes (and a mix of the two)

are permissible undékrticle 111:2. Thus the Philippines' argument simply attempts to show that
there is a difference between the MRSP and the retail price for one imported brand and not for
domestic brandsilt is not evidence of discriminatiorFinally, Marlboro cigarettes are being sold at

% Appellate Body Reportlapani Alcoholic Beverages |p. 20.

2 Appellate Body Reporkoreai Alcoholic Beveragepara.118.

%0 See ExhibitPHL-105.

% See ExhibitPHL-77.

% philippines' first written submissippara.477.

% To illustrate, imported cigarettes marketed under the biéartboro have a recommendéRiSPthat
is [[xx.xxx.xx]] per centhigher than that of the domestic brawtbnderand [[xx.xxx.xx]] per centhigher than
that of the domestic brand&ongthip andFalling Rain See,Philippines' first written submissigpara.498,
table 4.

3 Philippines' first written submissiopara.499 (emphasis in original)
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below the MRSP becau$M Thailandtook a business decision to do®8dThe business decisions of
private companies cannot give rise to violations by Members of their GATT obliga#atisle 111:2
does not require Thailand to change its tax base sibgdausd’M Thailandchooses to reduce its
prices

4.64 Finally, the Philippines argues that imported cigarettes are taxed "in excess" of domestic
cigarettes because there were differences in the methodologies used to determine the 2006 and 2007
MRSPs As nokd, the MRSPs fa2006 and 2007 (for imported cigarettes) are not within the Panel's
terms of referenceFor these reasons, the Philippines has failed to make a prima facie case that, under
Thailand's VAT system, imported cigarettes are taxed "in execgsgddmestic cigarettes within the
meaning ofArticle 111:2 of the GATT 1994and the Panel should reject the Philippines' claims

4.65 In any case, the MRSPs are calculated in the same manner for both imported and domestic
brands The starting points for impted (the duty paict.i.f. price) and domestic brands (tles
factoryprice) are equivalent as each is the price at which the cigarettes are first introduced to the Thai
market The MRSP is initially based on the MRSP proposed by the manufacturer angdupda
whenever the applicable tax rates are changed, or to reflect changes in the manufactuiarisx
factoryprice or where the manufacturer proposes a charie light of market circumstancés.

4.66 The Philippines argues that because MRSPs arediesily adjusted, the VAT burden is
sometimes increased for imported cigarettes but left unaltered for domestic cigdreitds because

the MRSPs may be adjusted in response to a request by the manufacturer (of either domestic or
imported brands), anid not evidence of any discrimination in the setting of the MRSRghese
circumstances, nothing in the use of the MRSPs as the tax base in Thailand's chosen VAT system
gives rise to discrimination between imported and domestic cigarettes and heiaatianvof

Article 11:2.

(i) Thailand acted consistently witkrticle I1l:2 of the GATT1994with respect to the taxation of
resales of cigarettes

4.67 The Philippines claims that by [allegedly] taxing ttesaleof imported cigarettes, but not
taxing theresde of domestic cigarettes, Thailand acts inconsistently #tftle 111:2.%” However, the
Philippines has failed to makepama faciecase As illustrated in Exhibit THA20, the tax burden on
imported and domestic cigarettes is exactly the sahhe Plilippines' explanations of the Thai VAT
system also reach the same conclusien,that the amount of VAT paid is exactly the same for both
imported and domestic cigarett&s.In addition, in practice, wholesalers and retailers incur no net
VAT liability with respect taresales of either imported or domestic cigarett&s.Accordingly, the
Panel should reject this claim

(iii) Thailand acted consistently witlrticle [ll:4 of the GATT1994 with respect to the
administrative requirements for its VAT system

4.68 The Philippines claims that Thailand acts inconsistently wtticle 111:4 because aeseller

of imported cigarettes is subject to administrative requirements that are not impos=eltas of
domestic cigarette¥. However, the Philippines has failed gstablish that any differences between
the reporting requirements modify the conditions of competition in favour of domestic cigarettes or

% SeePhilippines' first written submissippara.498, n 385.

% The examples provided in Exhibits THED illustrate how this works with respect to examples based
on both domestic and imported brands.

3" Philippines' first written submissipparas517 ands46.

3 pHilippines' first written submissigparas529-537.

% See Exhibit THA20.

“0 Philippines' first written submissippara.553.
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results in "less favourable" treatment of imported cigarettEésst, any differences are minimal
wholesalers andetailers are required to include sales of imported cigarettes (as well as all other
domestic and imported products subject to VAT) on their monthly VAT return and to maintain tax
invoices and input/output reports with respect to saidgectto VAT while wholesalers and retailers

that deal exclusively iVAT -exempt domestic cigarettes are not required to submit and maintain
these documents However, these wholesalers and retailers must maintain equivalent
revenue/expenses reports with respect to sale®mestic cigarettesin addition, wholesalers and
retailers generally buy and sell both domestic and imported cigar&iese there are no different
chains of distribution with wholesalers and retailers dedicated uniquely to either domestic ordmporte
cigarettes, all wholesalers and retailers are subject to the same administrative requirements

4.69 The reason for this minor difference in treatment is that because TTM is legally responsible
for all taxes on the cigarettes they sell and, as a governmétyt subject to government control and
audit, presents no risk of tax underpayment, there is no need to sabeli¢és to the normal VAT
reporting, collection and enforcement mechanisr@nce importers such @M Thailand are not

legally responsibledr all taxes on their cigarettes, treselles of those cigarettes present the same
risk of underpayment as any other sale of a produlimestic or imported subject to VAT The

resals of the imported cigarettes are, therefore, subject to the samalNdAT reporting, collection

and enforcement mechanisms as other products subject to VG Philippines fails to explain how

this difference "modifies the conditions of competition in the relevant market to the detriment of
imported products®

4.70 If the Panel considers that the minor differences in reporting requirements for sales of
imported and domestic cigarettes modify the conditions of competition to the detriment of imported
products, Thailand submits that these differences are justifiable uaidgraph (d) and thehapeau

of Article XX of the GATT 1994 Imported cigarettes are subject to the basic reporting, collection
and enforcement mechanisms of Thailand's VAT.lallhese measures are necessary to secure
compliance with VAT law in that it iglifficult to see how Thailand could administer its VAT system
without requiring VAT payers to maintain and submit the requested docum@&iten that these
measures are applied to all products, imported or domestic, subject to VAT, they are not agplied i
manner that constitutes an arbitrary or unjustifiable discrimination or a disguised restriction on
international trade Thailand's VAT reporting requirements represent a minimal level of bureaucracy
for anytax system and, therefore, fall squarelyhivitthe scope ofrticle XX(d) and thechapeauo

Article XX.

(© Claims undeArticle X of the GATT 1994
0] Thailand acted consistently wikrticle X:3(a) with respect to its ownership of TTM

4.71 The Philippines asserts that Thailand acts inconsistently Witlicle X:3(a) because
government officials that are TTM directors also have decisiaking power over imported and
domestic cigarette. The Philippines argues that this creates an inherent danger that those officials
"could use their governmental powarsa manner that confers a competitive advantage on their own
company, TTM, and its product$".However Article X:3(a) must be interpreted to address only how
Membersactually administer their laws and not to address perceptions or risks as to how Member
couldadminister their laws

4.72 The Philippines' claim does not refer to the manner in which Thailand actually administers
any of its "laws, regulations, decisions, and rulings'he Philippines' claim relates exclusively to

“! Appellate Body Reporfominican Republié Import and Sale of Cigarettggara.93.
“2 philippines’ first written submissioparas69-87 and para714, first bullet
3 Philippines' first written submissippara.79 (emphasis added).
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how Thailandcould administerits customs laws and regulations rather than to how Thailand actually
doesso. Moreover, the only evidence provided by the Philippines is two quotes from Thailand's
Minister of Finance in the pres§hese statements are not sufficient evidence to suppaim that
Thailand has failed to administer its customs and tax laws in a reasonable and impartial manner under
Article X:3(a).

4.73 The Philippines' proposed interpretationAaficle X:3(a) to address "risks" of how Members
"could" administer their law would broaden the scope of that provision to impose additional
obligations with which Members, including the Philippines, could not possibly comply
Article X:3(a) was intended to address situations in which the risk of improper action by governments
became a reality, not to eliminate entirely the possibility of such risk

4.74 Under Article XVII of the GATT 1994 Thailand enjoys the right to maintain and operate
stateowned enterprises such as TTMrticle X:3(a) does not regulate the manner in which Mensb
exercise their sovereign rights with regard to the structure of their state enterprises or, indeed, their
customs and excise departmenta this sense, the Philippines' claim is, in effect, an attack on the
sovereign right of the Thai government taintain and operate a staiened enterpriseThe Panel

should not read into that provision additional obligations limiting the rights of Members to maintain
state enterprises and to decide for themselves how they will exercise control over thoseenterpri

4.75 The panel reporn Argentinal Hides and Leathedoes not support the Philippines' position
That case involved the presencepdfzate sector individuals at the export clearance pracdssthat
Panelnoted, however, thgovernmenhas a relevariegal interest in the transactioim addition, that
case involvedactual access to information rather than tek of access Finally, there are several
controls requiring Thai government officials to act consistently with the law in the courseirof th
duties

(i) Thailand acted consistently withrticle X:3(a) and X:3(b)with respect to "administrative
tribunals for the purpose of prompt review"

4.76 The Philippines claims that Thailand acted inconsistently #itftles X:3(a) and X:3(b)of

the GATT 1994 "because Thailand has failed to ensure that administrative appeals against customs
valuation decisions are resolved prompffy"However, the Philippines does not explain how the text

of Article X:3(a) imposes a specific time limit on the completion omaustrative proceedings
Article X:3(a) was not intended to impose absolute deadlines on Members within which to complete
such administrative proceeding®\bsent any such dehwke in Article X:3(a), the Panel should not
interpret the term "reasonable impose specific deadlines on Members' administrative proceedings
where none is prescribed in the text

4.77 Even if Article X:3(a) could be interpreted to contain standards governing the completion of
administrative proceedings, the Philippines has failedegtablish that any delays in Thailand's
administrative proceedings are "unreasonable" in the context of the time taken by other similarly
situated WTO Members to complete similar proceedings or in the context of the backlog of appeals
faced by Thailanddilowing the coming into effect of thEustoms Valuation AgreemenMoreover,

the Philippines has failetb provide any guidance as to how the Panel should determine what
timeframes would be inconsistent wifrticle X:3 based on any of the methods ofehpiretation
provided inArticles 31 and 32 of th&ienna nvention Accordingly, the Philippines has failed to
establish that the ®\'s processing oPM Thailands appeals is "unreasonable" conduct within the
meaning ofArticle X:3(a).

“ Philippines’ first written submissipparas94-100and para714, second bullet.
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4.78 The Philippinesalso argues that the time taken to process these appeals constitutes a violation
of Article X:3(b). However,Article X:3(b) applies only to tribunals or procedures "independent of
the agencies entrusted with administrative enforcenféniitticle X:3(b) does not apply to thBoA

as it is not "independent" of Thai Custams

(iii) Thailand acted consistently witkrticle X:3(b) with respect to appeals against the imposition
of guarantees

4.79 The Philippines argues that Thailand acted inconsistently witticle X:3(b) of the
GATT 1994Dby failing to provide for an appeal against the imposition of guarantees pending the final
assessment of duti€s. However, the Philippines offers no evidence whatsoever in support of its
claim, which therefore must be rejecteth fad, Article 42 of Thailand's Act on Establishment of
Administrative Court and Administrative Court Procedures, BE 2542 (1999) provides a right to
challenge all Thai government administrative actions (as describ&dgtiahe 9), including orders
requiring garantees Therefore, contrary to the Philippines' assertion, Thai law provides importers
with ways to contest guarantees

4.80 In any eventArticle X:3(b) of the GATT 1994 read inthe light of the provisions of the
Customs Valuation Agreementoes not cdier a right to appeal regarding amounts of guarantees
required pending final assessment of customs duties on impattde Article 11.1 of the Customs
Valuation Agreemenprovides a right to appeal with respect to "a determination of customs value",
Article 13 does not contain any provision for an appeal of guarantees similar to that provided in
Article 11

(iv) Thailand acted consistently wikrticle X:3(a) in its administration of the VAT system

4.81 The Philippines claims that Thailand fails to administerMAT system consistently with
Article X:3(a)*" According to the Philippines, this is inconsistent whtticle X:3(a), because the use

of different starting points in determining MRSPs in different periods does not constitute uniform,
reasonable and imp#l administration of the law This claim is not within the Panel's terms of
reference because it is not made in the Philippines' panel rediest is nothing in the Philippines'
panel request to suggest that it intended to make a claim Anidge X:3 regarding how Thailand
calculated the MRSPsThe Philippines has not "plainly connect[ed]" the use of guarantee values to
calculate MRSPs with obligations und&nrticle X:3(a) of theGATT 1994in a manner that "presents

the problem clearly®® In addition, the factual basis for this claim consists primarily of the September
2006 and March 2007 MRSP notices, which are not within the Panel's terms of reference
Accordingly, the Panel should find that it cannot address this claim because it is ioth@tRanel's
terms of referenceHowever, even if the Panel were to address this claim, it should find that it lacks
legal merit

4.82 The Philippines claims thaThailand was compelled undehkrticle X:3(a) to use the
transaction value as the basis for Mi@SP even when Thai Customs had doubts about the transaction
value and thus was requiring guarantees fri®em Thailand pending final determination of the
customs value

4.83 Article X:3(a) is not intended to limit the discretion of administrative agencieppy their
rules on a casby-case basis where different entities present different factual circumstahsedke
Appellate Body has stated, "[d]ifferent results in the application of a law or provision do not

“>Panel ReportECi Selected Customs Mattefsotnote 8@ (emphasis added).

“° Philippines' first written submissipparas101-113and para714, third bullet.

" Philippines' first written submissioparas562-611and para716, fourth bullet.

8 See Appellate Body RepottSi Oil Country Tubular Goods SurtsReviewspara.162
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necessarily reflect neaniform administratin of the law itself, but may stem as well from the
exercise of discretion in the application of tlaevlor circumstances of the ca8& The Appellate

Body has also noted thatAtticle X:3(a) of the GATT 1994 does not require uniformity of
administrativeprocesses® Accordingly, if the Panel considers this claim, it should find that the
Philippines has not established as a matter of either fact or law that Thailand acted inconsistently with
Article X:3(a) with respect to the administration of its VAT &m

(V) Thailand acted consistently withArticle X:1 with respect to rules relating to VAT aed
factoryprices

4.84 The Philippines claims that Thailand acted inconsistently aticle X:1 of the GATT 1994

by failing to publish the methodology for deternnigiMRSP3"and rules regarding the determination

of the ex factoryprice (which are used in the determination of MRSPsowever, the Appellate

Body has said thatAlticle X:1 of the GATT 1994 makes it clear thatrticle X does not deal with
specific trasactions, but rather with rules 'of general applicdtidn'For this reason, "the particular
treatment accorded to each individual shipment cannot be considered a measure 'of general
application' within the meaning dticle X".>*

4.85 The Philippines arguesat Thailand must publish both the "overall methodology" used and
"data relied upon" in the determination of the MRSPs anéxHactoryprice that is used as the basis

for the excise, health and television taxes for domestic cigareiféish respect tothe "overall
methodology” used to determine the MRSPs, this methodology is stated in the beginning of every
published MRSP noticeRegarding the "overall methodology" used to determin@xhfactoryprice,
Thailand has publishe8ectiors Zer and Fjuater of the Tobacco Act BE 2509 and tinotice of
Tobacco and Chew Tobacdéx Factory Price that describe how thex factory price is to be
calculated Thus, the Philippines’ claim that Thailand has not published the "overall methodology"
used to determine MEPs anabx factoryprices must be rejected

4.86 In addition, the Philippines claims that "the published rulesdatd must enable traders to
understand how a particulax factory price has been established and to verify the calculations
underpinning thatgice™and that Thailand must publish th@éthodologies, formulae and datsed

to determine the MRSPS¥. However,Article X:1 does not require the publication of compaay
transactiorspecific determinations such as the determination of a partiexltctory price or the
calculation of brangpecific MRSPs The Philippines claim with respect to the publication of
detailed, compangpecific or confidential aspects of these calculations must be rejected

(vi) Thailand acted consistently wikrticle X:1 with respect to rules relating to guarantees

4.87 The Philippines claims that Thailand acted inconsistently title X:1 of theGATT 1994

by failing to publish laws or regulations governing the release of guarantees for potential liability for
health, exise and television taxé5.The release of guarantees is governed by the provisions of the
Customs Act governing the final assessment of customs du@esSéctiors 11dis and 112uadof

the Customs Act) Because the release of guarantees takes pfadéei context of the final
assessment, there is no need for a provision of law other than the provisions governing final

“9 Appellate Body ReporEC1 Selected Customs Mattepmara.216.

0 Appellate Body ReporEC1 Selected Customs Mattepmara.227.

*L philippines' first written submissipparas446-457and para716, first bullet.

*2 philippines first written submissiorparas639-648 and paraz17, first bullet.

%3 Appellate Body ReporECT Poultry, para.111,citing Panel Report=Ci Poultry, para.269.
> Appellate Body ReporECT Poultry, para.113.

% philippines' first written submissioparas646 (emphasis added) and 448.

%% philippines’ first written submissiopara.448 (emphasis in original).

" Philippines' first written submissioparas649-653, 717, second bullet.
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assessment to address separately the release of guardsdles Philippines in effect acknowledges,
this is what happens under Ti@ustoms' practice

4.88 Article X governs the publication and administration of rules, not the substantive content of
the rules themselved. The Philippinesfails to identify an existing rule of general application under
Thai law that Thailand has failed paiblish Instead, the Philippines argues that Thailsinduldhave

a rule of general application regarding the release of guarantees and should pubilish Ranel
should not permit the Philippines to convert the publication obligatiomriicle X:1 into an
obligation to have particular substantive lawsccordingly, the Panel should reject the Philippines'
claim.

(vii)  Thailand acted consistentlywith Article X:3 in its administration of the excise, health and
television taxes

4.89 The Philippines claims #t Thailand acted inconsistently witArticle X:3(a) of the

GATT 1994in its administration of its excise, health, and television tdxasguing that in cases in
which Thai Customs rejects the declared customs value and assesses duties based on.id. higher
value and, subsequently, the customs value is reduced on administrative or judicial appeal, the basis
on which the taxes were initially assessed allegedly becomes "unl&Wfifi"the Philippines is
arguing that Thailand administers its laws incaesily with Article X:3(a) simply because thei.f.

value is sometimes revised, this cannot be a violation of a WTO obligdtioany event, exporters

may request refunds whenever thef. value used as the basis for the excise, health and television
taxes is revised downwardrhe Philippines also argues that the administration of these laws is not
"impartial' underArticle X:3(a) because while the tax base for imported cigarettes may be revised as
part of the customs process, the tax base for dameigfarettes may not be revised in a similar
fashion However, the Philippines presents no evidence for this claim

3. Conclusion

4.90 Thailand requests the Panel to find that the Philippines has failed to establish that Thailand
has acted inconsistently wiits obligations under any of the provisions of the covered agreements
cited by the Philippines This dispute is unusual because the Philippines is complaining about
individual completed acts (includinmter alia, the valuation of thf{xx.xxx.xx]] entries listed in the

panel request and the alleged breaclAntitle 10 of theCustoms Valuation Agreemgntather than
measures that have ongoing effears of the date of establishment of the Pamhelthe event that the

Panel makes findings that Thailahds acted inconsistently with its WTO obligations with respect to

any of these completed acts, the Panel should, consistent with the guidance provided by prior panels
and the Appellate Body refrain from making recommendations with respect to those cteopéets.

C. EXECUTIVE SUMMARY OF THE ORAL STATEMENT BY THE PHILIPPINES AT THE FIRST
SUBSTANTIVE MEETINGOF THEPANEL

1. Conflicting roles of TTM directors violate Article X:3(a)

491 Thailand violate#rticle X:3(a) of theGATT 1994because senior Thai Governmerfiails
administering customs and tax rules for cigarettes are simultaneously Directors of Th&se

%8 Appellate Body ReportEC i Poultry, para.115. See, also, Reel Report,Dominican Republid
Import and Sale of Cigarettggara.7.400.

%9 philippines' first written submissipparas654-684and para717, third bullet.

% philippines' first written submissipparas659-660.

®1 See,e.g, Panel ReportDominicanRepublici Import and Sale of Cigaretteparas.7.363, 7.393,
7.419 Appellate Body Report)JSi Certain EC Productgaras81 and 129.
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positions require them to promote TEMommercial interests in competition with foreign cigarettes

and rewards them with a personal financial bonusdaseTTMs performance Excise Director

General and TTM ChairmaMr. Tamwatin asserted publicly thanter alia, government powers
should be exercised to protect TTM by banning imported cigarettes unless prices were raised to the
level of the new maximunRSPs announced by his departmerfurther, Mr. Tamwatin publicly
disclosed, in violation ofArticle X:3(a) and Article 10 of the Customs Valuation Agreement

PM Thailands confidential declared transaction values

4.92 This pattern of administration is rledr "reasonablé nor "impartial' and could negatively
impact the competitive situation of imported cigarettes through higher customs duties and taxes
Article X:3(a) requires that decisiemakers have no commercial or personal financial interests in the
decisions they are making Contrary to Thailand arguments, the manner of structuring and
organizing government is the very essencéaolministratioft underArticle X:3(a) as found by the
Panelin Argentinai Hides and LeatherThailand also incorrectlglaims thatArticle X:3(a) requires

a showing of trade damageather, it calls fof'an examination of whether there ipassible impact

on the competitive situatiofof imports] due to alleged partiality, unreasonableness or lack of
uniformity in the gplication of customs rulés

2. Appeal delays violateArticle s X:3(a) and X:3(b) of the GATT 1994

4.93 Thailand also violateArticles X:3(a) and X:3(b) by failing to maintain independent tribunals
that promptly review customs decision§Shailand unreasonablyelayed deciding a large number of
appeals filed with the BoA, between March 2002 and March .20®03act, the last BoA meeting on
these appeals occurred in September 200tese extensive-B year delays establigitima faciethat
Thailand has not safied its obligation to maintain procedures that achieve the required goal of
"prompt review underArticle X:3(b) consistent with the panel report@olombiai Ports of Entry

And even if the BoA is1ot an independent tribunal within the meaningfaficle X:3(b), the claim
underArticle X:3(b) still stands because of the delay in permitting independent reviewinitiah
decision In that case, these®year delays and counting in reaching an initial valuation decision
capable of being appealed tmm &ndependent tribunal is also all the more unreasonable under
Article X:3(a).

3. Customs Valuation Agreementviolations for rejected declared transaction values

4,94 Thailand rejected validly declared transaction values for a large number of entries without
satidying the conditions oCustoms Valuation AgreemeAtticles 1.1, 1.2, 1.2(a) and 16T hailand

failed to provide sufficientground$ underArticle 1.2(a) to reject such declared values when it relied
on PMThailands alleged failure to meet itsburderf to prove that its relationship with PM
Philippines did not influence the price of its cigaretteSurther, Thailand new argument that

"PM Thailandpresented no evidenoe otherwiseook no stepso discharge its burden of proving the
relationship did ot influence the price is contradicted by the considerable evidence that
PM Thailandprovided to Thailand to support its declared transaction vallied even assuming that

Thai Customs had legitimat&loubts about PM Thailands declared transaction w&s in August
2006, several factors show that Thai Customs failed to examine the circumstances of sale in violation
of Article 1.2(a) of theCustoms Valuation Agreemernincluding theminutes of the 6 March 2007
meeting an analysis of Thai Customs deduettesting and Thai Customs acceptance of transaction
value for [[xx.xxx.xx]] entries that occurred at or around the same time as entries for which
transaction value was rejected

495 The evidence also shows thatior to taking a final decision, Thailanfiiled to inform
PM Thailandof its "grounds for considering that the relationship influenced the"praserequired by
Article 1.2(a) Contrary to Thailand arguments, neither the 12 April 2007 letter nor rifieutes
(which were never given in writingprovided the required notice of such grounds enabling
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PM Thailandto respond The authoritis finding that the burden of proof had not been satisfied does

not qualify as'ground$ underArticle 1.2(a) Instead, thé'ground$ must address the specifiacts

and evidence before the authority, and explain the deficiencies the authority has found to exist in the
evidence Moreover, the Philippines disputes Thailandssertion tha®M Thailandwas represented

at the 6 March 2007 meetindrinally, the evignce shows that, after taking a final decision, Thailand

did not providePM Thailandwith an"e x pl anati on in writing é as to
importefs goods was determinkdor provide a sufficiently detailed and reasoned explanation of its

final decision to permihe importer to understand how and why the authority determined the assessed
customs values, as requiredAwgicle 16 of theCustoms Valuation Agreement

4, Thailand's violations ofArticles 5 and 7 of theCustoms Valuation Agreement

4,96 Having rejected the transaction values, Thailand viol&eidles 5 and/or 7 of theCustoms
Valuation AgreementAlthough Thailand argues that it usAdicle 5 to valuePM Thailands goods,

the evidence suggests it ustdicle 7. If Thailand usedArticle 5, it violated that provision by failing

to deduct sales allowances, internal transportation costs, and amounts paid for the Provinciél Tax
Thailand usedhrticle 7, it violatedArticle 5 by failing to use that provision when it should have, and
alsoArticle 7.1 because it failed to assess the customs value'usagpnable meahs

5. Thailand's violation of Article X:3(b) of the GATT 1994

4.97 Thailand violatesArticle X:3(b) of the GATT 1994 because, under Thai law, an importer is

not afforded a righto appeal a decision by Thai Customs impositiguarantee valtieon imported

goods The order imposing a guarantee is a final and complete action relating to customs matters, and
has an immediate impact on the competitive situation and market accéspdots Thai judicial
decisions, legal opinions from experts in Thai law, and scholarly writings, establish that an importer
has no independent right to seek reviewrolers imposing a guarantee value

6. Article X:1 claims gertaining to VAT

4.98 Thailand vblates Article X:1 of the GATT 1994 by not publishing the calculation
methodology and data used to calculate MRSPs, which serve as the taX badehilippines takes
issue with evidence submitted by Thailand on the calculation of MRSPs.

4,99 MRSP notices areadministrative rulings of general application within the meaning of
Article X:1 because they establish prospective rules governing the maximum price and VAT paid on
future cigarettes salesThe protection of confidential data und&rticle X:1 does not mvide an
excuse for not publishinghonconfidential data constituting an"essential elemeht of an
administrative ruling.

7. Thailand violates Article 111:2 of the GATT 1994

4.100 The evidence demonstrates tladt domestic and imported cigarettes in Thailand "dike"

products basedn evidence of physical characteristi@nd uses consumergastes and preferences

and tariff classification Further, all cigarettes are subject to identical regulatory treatméhé

evidence of consumers switching betweeffedently priced cigarette brands, predominantly in
response to price changes, shows the products are substitutéglesvidence also shows a strong
correlation between changes in consumer demand for domestic and imported brands, and changes in
the prices of these brandsThis confirms that all cigarettes diléke".

4.101 Discrimination within the meaning dArticle 111:2 exists because imported cigarettes bear a
higher tax burden than like domestic cigarettes due to the Thai Govelswherision to fix a Igher
tax basefor imports coupled with theametax rate Further, the Thai Government systematically
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values imports higher than the market, while systematically valuing domestic products at the market
level. The MRSP calculation methodology discrimirgata favour of domestic products because it
systematically adds a higher amount for marketing costs of imported products

4.102 Additionally, Thai law exempts resellers of domestic cigarettes W@, but does not so
exempt resellers of imported cigarettéSuchdejure discrimination against imports is not'basic
featureof any VAT systerh, as Thailand argues, but rather is a-texbk case of discrimination under
Article IlI:2, first sentence

8. Thailand violates Article 111:4 of the GATT 1994

4.103 Thailand inposes more onerous administrative requirements in connectiorrasihs of
imported cigarettes than wittesales of domestic cigarettesThis is becauseesals of imported
cigarettes are subject to VAT, whergasals of domestic cigarettes are ndtn expert legal opinion
confirms the more onerous requirements imposed on imported cigarettes than domestic cigarettes
which, if not met, results in the denial of tax credits for VAT paid on imported cigarettes and
penalties Finally, Thailand has offerecho valid justification underArticle XX(d) for this
discriminatory VAT exemption or lesser reporting requirements for domestic cigarettes

9. Thailand's VAT systemviolatesArticle X:3(a) of the GATT 1994

4.104 There is no basis for Thailasdrocedural claimnderArticle 6.2 of theDSU concerning the
Philippines panel request There was no obligation for the Philippines to explain why various VAT
measures are administered contranptticle X:3(a). Consistent with Appellate Body jurisprudence,
such a stateent is not required birticle 6.2 as it sets out an argument, and not a measure or claim.

4,105 Thailand fails to administer VAT in a uniform, reasonable and impartial mantisr
alternativeuse of both the assessed customs value and a guarantee vatistaditiy point for the
MRSP calculation results in namiform administration Thailands use of a guarantee value, which

is a provisional estimate of potential liability for customs duties, is nteasonable basis for
calculating adefinitive MRSPtax base Under this approach, a guarantee value is treated as having a
definitive character that is inconsistent with its provisional legal stdusther, Thailang failure to
calculate the MRSPs using generally applicable criteria set forth in toraas is also unreasonable
Finally, Thailands calculation of the MRSP using guarantee values, and notional customs duties and
internal taxes, results in partial administratidevidence demonstrates that imported cigarettes alone
are subject to an M&P calculated usingmovisionalvalue as the startirgoint for the calculation.

10. Failure to publish basis forex factory price violatesArticle X:1

4.106 Thailand violatedArticle X:1 of the GATT 1994 by failing to publish the methodology and
data used to caltate theex factorypricei the tax base for domestic cigarettes under the excise,
health and television taxesThe remarkably consistent determinations of T &k factoryprices
over the past eight years highlights the need for, and impact of, Thailaihaie to publish the rules

4.107 Thailand also violatedArticle X:1 by failing to publish rules governing the release of
guarantees collected for excise, health and television.td&qeert testimony confirms, as a matter of
Thai law, that the provisian of the Customs Act cited by Thailand do not include rules and
procedures on the release of guarantédsus, although Thailand argues tHguarantees are to be
refunded, it has failed to publish rules addressing the basic procedural questions sagoand
refund.

4.108 Thailand violatedrticle X:3(a) of the GATT 1994because, where the customs value initially
assessed by Thai Customs is reduced on appeal, Thailand engages inug@jononadministration
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by usingtwo differenttax bases with respect tcetbame goodssometimes theorrectduty-paidc.i.f.

price and sometimes an amount based oningorrect customs valuation (b) unreasonable
administration by collecting taxes using an incorrect customs value as a tax base, which is without
foundation inThai law and (c) partial administration by administering téecise, health and
television taxes with respect to imported cigarettes on an inflated basis that has no foundation in Thai
law; in contrast, domestic cigarettes are never taxed on a beasesiss of thex factoryprice.

4.109 The expert legal opinions explain that the legal provisions cited by Thailand do not afford
importers a right to secure a refund of excise, health and television tax where the tax base is reduced,
as Thailand allegesThey note that the Tobacco Act, which imposes the excise tax, also provides no
such right Further, no published rules set forth procedures governing an excise tax. rdthed
statutory right to a refund of health and television tax is contingent on a i&ferdise tax, and there

are also no procedures for refunds of these taXésilands defenceis, therefore, not supported by

the facts.

11. Requestedfact-finding under Article 13 of theDSU

4.110 The Philippines reiterates its request that the Panel seek infonntiated in paragraph 712
of its first written submissiopursuant tdArticle 13 of theDSU.

D. EXECUTIVE SUMMARY OF THE ORAL STATEMENT BY THAILAND AT THE FIRST SUBSTANTIVE
MEETING OF THEPANEL

1. I ntroduction

4.111 Thailand questios the extent to which disputeetlement proceedings may be fruitful to
address issues that, @ffect have already been resolved o the extent that the Philippines had
concerns regarding actions taken in the past by Thailand, those concerns had been resolved by the
time the Philippnes requested the establishmentigianel For example, Thai Customs has used

PM Thailands declared entered values as the customs value since September 2007, well over a year
before the request for the establishmerd panel Similarly, to the extenthat the Philippines' claims
regarding the MRSPs are based on the MRSPs for 2006 and 2007, those MRSPs were revised and
replaced before the panel request

2. Claims under the Customs Valuation Agreement

4.112 In resolving theclaims under theCustoms ValuatiorAgreement the Panel will need to
address the guestion of which party, the importer (in this case, a major multinational corporation) or
the customs administration bears the burden of establishing the reliability of a transfer price as the
basis for the cstoms value The text of theCustoms Valuation Agreemeand, indeed, supplemental
sources such as the WTO Technical Committee on Customs Valuation make clear that when doubts
arise, this burden lies with the importeéks Thailand explained in its firsubmission, in this case, the
importer failed to discharge that burden

4.113 The importer's failure to discharge its burden means that the customs administration is no
longer required to accept the transaction value as the customs Valaeldition, this fdure may

affect the kind of information that is before the customs administration and can be relied on to
determine the customs value under the alternative methodologies provided for @udtmans
Valuation Agreement In considering how a customs adnsination must proceed when a
multinational corporation fails to discharge its burden of establishing that its transaction value is
reliable, the Panel should ensure that it does not adopt interpretations that would limit the right of
Members customs admistrations to seek and obtain information from importers or that would



WT/DS371/R
Page31

provide importers with incentives not to cooperate with customs administrations in resolving doubts
about the reliability of a transfer price as the customs value

3. Claims under Articl elll of the GATT 1994

4.114 Thailand uses the same methodology to establish the VAT tax base for both domestic and
importedcigarettes Because there is no discrimination against imports inherent imgthbdology
Thailand cannot be found to be acting ingistently withArticle Ill:2 as long as the methodology is
applied everhandedly to both domestic and imported produstereover,the Philippinesears the
burden of proving that that methodology is not applied dwaerdedly and in a manner such as to
discriminate against importsin its first submission, the Philippines dmbt discharge this burden

The Philippines' core argument was that the MRSPs are discriminatory because the MRSP for
Marlboro cigarettes was greater than the actual retail prighasfecigarettes This does not show

that the methodology fateterminingMRSPs is applied in a discriminatory mannd&ihailand is not
required undefArticle Ill:2 to use the actual selling price of the cigarettes as the tax b&sd
Thailand is not rguired toreducethe tax base simply becaud®¥ Thailandi or even a wholesaler or
retaileri makes a business decision to sell PM cigarettes at prices below the MRSP.

4,115 The MRSPs for both domestic and imported cigarettes are based initially on the
manufactoer's own recommended retail price for each brahkus, the determination of the MRSP

is necessarily a compatspecific and, indeed, brargecific determinatianThe MRSPs arapdated

to reflect changes in any of the tax rates applicable to cigarettasges in the.i.f. or ex factory

price, or other requests for changes by the manufactufBnis system is not in any way
discriminatory The mere fact tha®M Thailandwould like to reduce its tabiability andis not able to

do so does not constitutliscrimination against imported products @rima faciecase of a violation

of Article IlI:2.

4, Claims under Article X of the GATT 1994
(a) Article X:3 claim relating to TTMs Board ofDirectors

4.116 Article X:3 does not regulate the manner in which Members &etbeir sovereign rights

with regard to the structure of theitateenterprises Moreover, the Philippines' claim appears to be
based entirely on theisk of how Thailand might administer its laws, rather than the actual
administration as contemplatechder Article X:3(a). Even assuming that the scopeAdticle X:3

should be expanded to cover ttiek of improper administration, the factual basis of the Philippines'
claim remains vague and unsubstantiatedr example, the Philippines alleges a dohif interest
because two officials of the Revenue and Excise Departments currently serve on the board of TTM,
but fails to show that either official has any responsibility in the course of their duties in the Revenue
or Excise Departments for determigithe tax bases or customs values for imported cigareltes

fact, neither Mrs Sirisaengtaksin, who works for the Revenue Department and is currently seconded
to the Bureau of the Permanent Secretary of the Ministry of Financ®)mateesiri, who woks at

the Excise Department, has any direct responsibility for tax policy affecting imported cigarettes

(b) Article X:3 claim relating to appeals

4.117 The Philippines claims that Thailand acts inconsistently witiicles X:3(a) and X:3(b)of

the GATT 1994 becawse [[xx.xxx.xx]] appeals filed by?M Thailandbefore theBoA have not been
resolved promptly In acceptingArticle X:3, Members of the WTO hardly anticipated that
Articles X:3(a) and X:3(b)would be interpreted to require them to conclude internal admaitie
processes "promptly" and, therefore, to reallocate resources away from other priorities to meet
deadlines derived fromirticle X:3. In any event, these appeals have not been resolved in part
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becausd’M Thailandhas presented revised data relatioghese appeals that must be reviewed for
accuracy and sufficiency

(© Article X:3 claims relating to the uniform administration ®AT, excise, health and
television tax laws

4.118 Both of the Philippinéslaims underArticle X:3(a) regarding nomniform admimstration of
Thailand'sVAT laws™ and its excise, television and health t&%ese outside the Panel's terms of
reference The Philippines' @nelrequest contains no mention of a failure to administer laws and
regulations "uniformly!" In addition, both bthese claims are based on the unworkable premise that
WTO Members cameverchange their administrative policie3his premise could be interpreted to
mean that in order to achieve "uniform" administration, Thailand should stick with its approach in the
period September 2006 to March 2007 of using guarantee values to calculate. MRSPs

4.119 The Philippines also claims that by using guarantee values to calculate the September 2006
MRSPs, Thailand failed to administer its laws reasonably and impartially witkirmeaning of

Article X:3(a)® Here again, the Philippines' interpretation is unworkabdeministrators do not
operate in situations of perfect and complete information and, therefore, must be able to use
reasonable estimates or proxy informatishenthey have valid grounds to doubt the reliability of
information on which they would normally rehArticle X:3(a) should not be interpreted to prevent
Members from making reasonable decisions in tliamar.

4.120 The Philippines argues that Thailand must adsten its laws through "transparent, objective

and generally applicable criterfd"that it must create "generally applicable rutéahd that "[a]bsent

such rules, the administration of the tax cannot be justified under the rule df lamiailand has
explained that the MRSPs are determined according to gerapglicable criteria Accordingly, the
Philippines’ claim lacks the requisite factual basilso, Article X:3 is not intended to prevent
governments from conferring discretion on relevant @ffecto administer the lawsMany WTO
Members choose to implement their laws and policies through the conferral of discretion on
administrative agencies and officers rather than through the adoption of explicit rules that attempt to
address every possibontingency Article X:3(a) should not be interpreted so as to make this
method of administration GATiIhconsistent

4.121 The Philippines also claims that Thailand viola&escle X:3(a) because, in the event that the
originally-assessed.i.f. value is laer revised on appeal, the tax base for the excise, television and
health taxes would become retroactively incorfécThe Philippines has not provided any evidence
indicating that in the circumstances to which it refers in paragraph 659fw§itsritten submission

Thai officialsactually didor would collect excise, health and television taxes using a tax base that is
"unlawful"®® and "has no basi§"as a matter of Thai domestic laWo the extent that the Philippines

is complaining about what may @ in the event that duty assessments are revised in the future, the
Philippines’ claim is not ripe and cannot be addressed by the. Fawvesh if the factual basis of this
claim were clear, it would not suffice to establish a breach of WTO haticle X:3(a) should not be

%2 philippines' first written submissipparas580-594
% philippines' first written submissipparas663-671.
% Pilippines' first written submissigmaras605-610.
% Philippines' first written submissippara.605.
% philippines' first written submissippara.608.
" Philippines' first written submissippara.609.
% philippines' first written submissipparas672-683.
% Philippines' first written submissippara.659.
O Philippines' first written submissippara.660.
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interpreted in a manner that converts every failure to comply with domestic law into a breach of WTO
law.™

4.122 Also, as a matter of fact, Thai law provides for refunds of overpaid excise, television and
health taxes, althougBM Thailandappears never to have requested such refunds from the Excise
Department The Philippines has not explained héwticle X:3(a) compels WTO Members to create
mechanisms to refund indirect taxeSeveral Members refuse to grant refunds of indirect taxes tha
would confer windfall benefits on producers and sellers that have already collected the larger tax
amount from their consumers and, therefore, have not suffered anyAdsde X:3 should not be
interpreted to impose an obligation on Members to grach windfall gains

(d) Article X:1 claims

4.123 Thailand considers that the general methodologies for MRSPs have been pulilishitehd

also notes that the last sentenceAoficle X:1 clarifies that there is no obligation to disclose
confidential information The data used to determine MRSPs @xdfactory prices are clearly
confidential The laws or regulations governing the release of guarantees collected by Customs have
also been published, and the Philippines has not explained precisely which exsimgrid
regulations relating to this matter remain unpublished

5. Claims relating to completed acts and expired measures

4.124 Many of the Philippinesclaimsrelate tocompleted actand measurethat no longer exist?

This raises the question of whether Banel can make recommendations with respect to these .claims
These expired measures and past acts includeatbationand assessment of duties with respect to
the [[xx.xxx.xX]] entries listed in the panel request, the setting of MRSPs for 2006, aateted
violation of Article 10 of theCustoms Valuation Agreemena list of therelevantclaims is set out in
Exhibit THA-36.

4.125 UnderAtrticle 19.1 of theDSU, wherea panelconcludes that a measure "is" inconsistent with
a covered agreement, it shallcoenmend that the Member concerned bring the measure into
conformity with that agreementThe Panel cannot issue recommendations pursuahittitde 19.1

that Thailandoring expired measures eaompleted acts into conformity with the covered agreements
As the Appellate Body has clarified, it amounts to legal erromfpanelto make anrArticle 19.1
recommendationvith respect taneasures which no longer exidt.Following theAppellate Body's
guidance numerous panels have refrained from makikicle 19.1 recommendationsegarding
measureshatare no longer in forc€. This rule applies with equal force to "measures" that consisted
of individual, completed governmental acts.

4.126 By adoptingArticles19.1 and 21.3 of thBSU, WTO Members accepted that theguld not
have to undo past actions in response to a finding of violatidheofovered agreementnd are
requiredonly to ceasehe WTGinconsistent conduct by the end of the reasonable period ofdime
implementation For this reason remedies undethe DSU are generally described as being

" See Panel RepottlSi Stainless Ste¢Korea), para.6.50.

2 See Thailand'rst written submissiorpara.335.

3 Appellate Body ReportUSi Certain EC Productspara.81; Appellate Body ReporEC1 Bananas
Il (Article 21.57 Ecuador Il) / ECi Bananas Ill Article 21.57 US), para.479.

" See,e.g, Panel ReportChile i Price Band Systenpara.8.3 Panel ReportDominican Republié
Import and Sale of Cigarettegara.8.3; Panel ReportTurkeyi Rice para.8.4; Panel ReportUSi Stainless
Steel (Mexicq)para.8.3.
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"prospective; rather than retgpective in nature’> It would serve no purpos® allow a WTO
Member to obtain recommendations from pameéth respect tgpast and consummated actions

4.127 Because the conduabn whch the relevant claims of thePhilippines as listed in
Exhibit THA-36, are based took place entirely in the past aasl ceasedr been completed, in the
event that the Panel were to find violations with respect to these clgners,would be nothing
further that Thailand could do in order to achieve compliance with its WTO obligatidms Panel
should not issugecommendations undérticle 19.1 of theDSU that Thailand bring itself "into
conformity" with its WTO obligationsvith respect to any of theaims listed in Exhibit THA36.

4.128 In addition,because the Panel canmakeany recommendationwith respect tdhe claims

listed in Exhibit THA-36, it is not clear whether any purpose at all is served by mdikiiings
regarding these claims Panelshave a responsibility tgrevent the WTO's dispute settlement
procedures from being used obtain purely declaratory judgments or to address matters that are
completely mooby the time thepanel is establishedThe Panel shouldledine to makefindingswith

respect tothe claims listed in Exhibit THA36 that would serve no clear purpose and would not
contribute to the resolution of any current and concrete dispute between the Philippines and Thailand
regarding these matters

6. Claim under Article 10 of the Customs Valuation Agreement

4.129 Regarding the Philippines' claim undArticle 10 of the Customs Valuation Agreement
Thailand is still studying this claim and reserves the rtghprovide further information at a later

date This claim is one of thoseleging to past completed acts discussed above and listed in Exhibit
THA-36. The Panel should nanake recommendations with respect to this claim and, in the
circumstances, Thailand questions whether there is any purpose to be served in making any findings
with respect to this claim

7. Request for documents

4.130 In paragraph 712 of its firstritten submissionthe Philippines requested the Panel to seek
certain documents or categories of documeitsailands first written submissiorcontained most of

the docments and categories of documents referred to by the Philippihg@e of the documents
requested by the Philippines were actually provided by the Philippines itself in its first submission
These were item 6, Memorandum 0519/1605, dated 14 March 20&h was the cover menior

the minutes of the 6 March 2007 meeting, and item 9, the minutes of that meBttig of these
documents were attached as Exhibit PHLto the Philippines' firstvritten submission Thailand
notes that those minutes were s=d and reirculated one week later, on 21 March 200Fhe
revised minutes, which Thailand now submits as Exhibit I3TAmake clear that the customs value
for the [[xx.xxx.xx]] entries listed in the Philippines' panel request was determined using the
deductive value method in accordance wAttiicle 5 of theCustoms Valuation Agreement

4.131 Thailand has reviewed the Philippines' list to see whether there were any remaining listed
documents that might assist the Pan&tcordingly, Thailand is submitting d@xhibit THA-38 the
documents referred to in items 1 and 8 of the Philippines' ligm 1 contains instructions for
customs officers to act carefully in making customs valuation determinations and item 8 relates to the
approval of the amounts of guaraegeused foPM Thailands imports Several other documents on

the Philippines' list, including items2, relate to products other than cigarettes and have no relevance
to this case Thailand will, of course, be happy to provide any other informatiorPtreel considers
necessary.

> See.g, Appellate Body Report)Si Upland Cotton Article 21.5i Brazil), footnote 494 See also
Appellate Bog Report,UST Zeroing (EC) Article 21.57 EC), para.299.
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E. EXECUTIVE SUMMARY OF THE SECOND WRITTEN SUBMISION OF THEPHILIPPINES
1. Violation of Article X:3(a) of the GATT 1994because of dual role of TTM directors

4.132 Thailand violategArticle X:3(a) through the act of vesting governmentalvppto apply Thai
customs and tax rules concerning domestic and imported cigarettes in individuals who simultaneously
serve as Directors of TTM and as senior officials in DG Excise, DG Customs, and DG Retlkisue
pattern of administration is an act that and of itself, creates an inherent conflict of interest and
constitutes partial and unreasonable administration, contréamgitde X:3(a).

4.133 In administering Thai customs and tax rules, these Thai Government officials are responsible
for, inter alia, assessing the customs value of imported cigarettes and fixing the tax b&#¢el for
excise, health, and television taxeéss a matter of fact, TTM Directors have been directly involved in

the application of Thai customs and tax measures to cigarittes,alia, by signing the orders
imposing decisions, and by participating in and supervising the decsking process Their
decisions, therefore, have a considerable influence on the tax burden of imported and domestic
cigarettes and, as a result, tiedative competitive situation of these cigarettdhe TTM Directors

also have access BCI regarding imported cigarettes.

4.134 In fulfilling their role as TTM Directors, the same Thai Government officials have a financial
incentive and legal obligation to xienize TTM's competitive advantage and"tmake any decision

for the utmost benefit 8fTTM. In making such decisions, they can rely Bl about TTMs
competitors, available to them because of their role in the Thai Government

4.135 The manner of structugnand organizing government is the very essentadrhinistratiot
underAtrticle X:3(a), as found by th@anelin Argentinai Hidesand Leather In this dispute, the
Philippines has provided quantitative and qualitative evidence of the unreasonablapantil

pattern of administration, as well as of acts by individuals serving both as TTM Directors and Thai
Governmental officials resulting in unreasonable and impartial administratibhailand also
mischaracterizes the decision Amgentinai Hides and Leatherin arguing that the partiality and
unreasonableness in its administration must be balanced against safeguards adopted to avoid abuses
In fact, the safeguards asserted by Thailand neither remedy the conflict of interest facing Thai
Government dfcials simultaneously serving on the Board of TTM, nor prevent abuses such as the
inappropriate flow of importer8Cl to the domestic industry

2. Claims pertaining to customs \aluation
@) Standard of review with respect to customs valuation decisions

4.136 In reviewing a series of Thai customs valuation decisions undeiCtigtoms Valuation
Agreement the Panel must make an objective assessment of the facts, and apply the appropriate
standard of reviewThe appropriate standard of review is neither de novowevier total deference
Instead, panels are required to conduct a critical review of a national atshadeitgrmination to see
whether the authority explained how the facts support its decislonreviewing an authority
decision to reject transactiovalue,a panelcannot simply accept the authoistyconclusion that the
importer failed to show that the relationship between buyer and seller did not affect the price, nor can
a paneldecide for itself, on a de novo basis, whether the transaction shtudd be accepted
Insteada panemust review whether the authority has provided an objective and coherent explanation
as to how it complied with its WTO obligations, and how the underlying facts support its decision.
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(b) Violation of Articles1.1 and 1.20f the Customs Valuation Agreemebly maintaining and
applying a general rule requiring the rejection of transaction value

4.137 Thailand violatedrticles 1.1 and 1.®y maintaining and applying, from 4 August 2006 until

19 March 2008, a general rule regardihg rejection of transaction value, consisting of (1) the
systematic refusal, at the time of importation, to accept transaction value for entries of imported
cigarettes, with the collection of guarantees as a condition for allowing customs clpaaadg@®)

the systematic valuation of imported cigarettes using the deductive valuation methodology, instead of
transaction value, at the time of final assessment

4.138 By maintaining such a general rule, Thailand violated the obligation tirassaction value
as the'primary basis for customs valyeprovided for inArticle 1.1 and paragraph 1 of the General
Introductory Commentary of theustoms Valuation AgreemenA WTO Member may depart from
its primary valuation obligation solely in the circumstancesfegh in paragraphga) to (d) of
Article 1.1 UnderArticle 1.1(d), where the buyer and seller are related, the customs"sakiebé
the transaction value)provided that the transaction value is acceptable undeticle 1.2
Article 1.2(a) provieés that théfact' that the parties are related is insufficiégtounds to reject the
transaction value In such a case, the customs authority must examine the circumstances of sale to
establish whether othéfacts', besides the relationship, demontrthat the relationship influenced
the price Thailands general rule violateérticles 1.1 and 1.2y providing for the systematic
rejection of transaction value without examination of the circumstances of sales.

(© Violation of Articles 1.1 and 1.2of the Customs Valuation Agreemetty improperly
rejectingPM Thailands declared transaction valueq[xx.xxx.xx]] transactions

4.139 Thailand violatedArticles 1.1 and 1.y rejectingPM Thailands declared transaction values
for [[xx.xxx.xx]] entries, without (1) examining the circumstances of saland, (2) identifying
adequate grounds, other than the relationship, warranting the rejection of transaction value

4.140 The Philippinesclaim that Thailand failed to examine the circumstances of sales is supported
by: (1) theminutesof the 6 March 2007 meeting2) Thailands failure to examin®M Thailands
evidence, including annual filings with deductive calculations showing that the declared transaction
values enabled it to earn a sufficient amount to covarsitgl costs and profits, and an amount for
costs and profits similar to the amount earned by simikitliated distributors in transactions with
unrelated suppliers(3) Thailands failure to seek information concerning PM Philippireests and
profits I information whichPM Thailandhad identified as being relevant if Thai Customs were to
apply a cosplus testing methodology undérticle 1.2(a) (4) Thailands incoherent and arbitrary
deductive methodology to test the declared transaction valuesl fof PM Thailands transactions
throughout 2006 and 2007 and, (5) Thai Customsacceptance of the transaction values for
[[xx.xxx.xx]] entries in March and September 2007 highlights the arbitrariness of the rejection of
transaction values for otherteies occurring at the same time.

4.141 Thailand makes certain rebuttal argument®n issue (1), Thailarsl argument that the
minutesaddress sales in 2003 is contradicted by the express terms rofrilies which state that
Thai Customs did not examine thectimstances of sale with respect to entfigisce 1 August
2006'. On issue (2), Thailarslex postargument is thaPM Thailands calculations were not in the
proper form and not supported by other evidenclowever, Thai Customs never informed
PM Thailand of these points, and never gaf Thailand an opportunity to respond to them,
contrary toArticle 1.2(a) In any event, the calculations were in the proper form RMdI hailand
could have provided additional support upon reque§in issue (5), the Wlippines provides
documentary evidence to counter Thailaratgument thdfxx.xxx.xx]] of the entries never occurred
and it shows that Thailatedasserted clearance date for the offxerxxx.xx]] entries was just three
days before an entry for wihiclhailand rejected the transaction value.
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4.142 Thailand also violatedirticles 1.1 and 1.2y rejectingPM Thailands declared transaction
values without valid reasons, as evidenced by Thai Custettes of 12 April 2007, which informed

PM Thailand of Thai Qustoms decision to reject transaction valudhe letter states two invalid
grounds of rejection and evidences Thai Custdailiure to critically examine all of the relevant
evidence First, the"fact' that "another importér purchases cigarettes at &trer price than

PM Thailandis not a valid ground for considering that the relationship betwégihailandand PM
Philippines influenced the price because, for a variety of reasons, the prices of the other party are not
comparable During these panel pceedings, Thailand has accepted that this figsbund for

rejecting transaction value was flawed, and not relied upon by Thai Customs

4.143 Second, Thai Custormstatement thaPM Thailandhas not proven whether the relationship

had influenced the prices inot a"ground for rejecting transaction value becaugd) the Customs
Valuation Agreementdoes not establish a legal presumption and burden of proof against the
transaction value (2) even if doubts could trigger a presumption and burden of proafishgae
transaction value, the doubts must be reasorabthe timewhen the alleged burden of proof is
invoked as the basis to reject transaction value, which was not the cgsarérés) even if a burden

of proof on the importer were to apply, thestoms authority should explain its decision rejecting
transaction value, and why the submitted evidence was insufficient to allow the importer to meets its
burden of proof, which Thai Customs failed to do.

(d) Violation of Article 1.2(a) of theCustoms Valution Agreementby failing to communicate
"grounds before rejecting transaction value

4.144 Thailand violatedArticle 1.2(a) by failing to informPM Thailand of its "grounds for
considering that the relationship influenced the priméor to Thai Customdinal decision to reject
transaction value PM Thailandsubmitted evidence that allowed Thai Customs to establish that the
transaction values enabl&M Thailand (1) to earn a sufficient amount to cover its usual costs and
profits; (2) to earn an amount fazosts and profits similar to the amount earned by unrelated
distributors

4.145 UnderAtrticle 1.2(a), Thailand was obliged to communicate the objective facts that supported
Thai Custom'sconclusions on the burden of prooftire light of this evidence Suchcommunication
would have offered®M Thailand"a reasonable opportunity to respodrd the customs authorisy
dissatisfaction with the evidenceAbsent an explanatio®M Thailandis deprived of a reasonable
opportunity to address whatever deficienciesahthority perceived in the evidence.

4.146 Contrary to Thailand assertion, Thai Custohs9 December 2006 letter failed to inform

PM Thailand of the grounds for considering that the relationship influenced the. prida
unexplained, unsubstantiated, anddosory statement th&M Thailandfailed to meet its burden of

proof does not satisfy the requirement to communitgteunds. Until prompted by the Panel,
Thailand had never communicated its reasons for disregarding the evidence submitted by
PM Thailard.

(e) Violation of Article 16 of the Customs Valuation Agreemery failing to provide an
adequate explanation as to how the customs value was determined

4.147 Thailand violatedArticle 16 by failing to providePM Thailand with an "explanation in

wr i ti ng wtheaustomswaluk of the imporsegood was determinégh its final assessment
decision Under Article 16, Thailand is required to explain why it rejected the declared transaction
value, and to provide a sufficiently detailed and reasoned explarnagionitting the importer to
understand how and why the authority determined the assessed customs value.
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4.148 Thailand failed to explain the objective basis for rejecting transaction value and how it
proceeded in valuin@M Thailands goods Without an explanatn of how the authority reached its
decision, importers and foreign governments are unable to exercise their respective rights under
Articles11 and 19 of th&€€ustoms Valuation Agreemerdand domestic courts and WTO panels are
deprived of a basis to revieve authoritys decisions.

4.149 Contrary to Thailand assertion, the 12 April 2007 letter does not sufficiently explain the

basis for Thai Custorhgejection of the declared transaction values because it contains an unexplained
statement that the burden ofopf was not met Furthermore, this letter does not explain how Thai
Customs determined the assessed customs values, because, for example, it does not reveal the starting
point of the deductive calculation allegedly used by Thai Customs, the specifinsleand amounts
deducted the sources of the data usednd other supporting calculations for the assessed values

The minutesof the 6 March meeting also failed to satisfy the requirement uhdieie 16 because

they were insufficiently detailed.

) Violation of Articles5 and/orArticle 7 of the Customs Valuation Agreemeht/ incorrectly
assessing the deductive valuePdl Thailands [[xx.xxx.xx]] transactions

4.150 The Philippinesprimary claim is that, if the Panel finds that Thailand uagttle 7 to valle

PM Thailands goods, Thailand improperly declined to égécle 5 for impermissible reasons, i.e., a

lack of contemporaneous financial information, and improperly appligitle 7.1 because Thai
Customs failed to make deductions for sales allowancg=nal transportation costs, and Provincial
taxes Thailand admits thaPM Thailand claimed deductions for sales allowances and Provincial
taxes, but contests that the information available to Thai Customs justified a deduction for either
amount With respect to the deduction for internal transportation costs, Thailand disputes that
PM Thailandclaimed such a deduction, and also contends that the available evidence did not support
the deduction A proper deduction of these three items would have rekirdtesignificantly lower
customs values than the values applied by Thai Customs

4.151 PM Thailandsubmitted all information required to make the requested deductidtisough

Thai Customs requested additional information on certain issues, it requestadhnimfermation
regarding sales allowances and Provincial taxes, suggesting that Thai Customs was satisfied that it
had all necessary supporting information available to make these deductions.

4.152 Before this Panel, Thailand now makes cer&irpostargumentsegarding the sufficiency of

the informationPM Thailandprovided If Thai Customs had raised these concerns at the time of its
valuation,PM Thailandeasily could have responded to thelrhe criticisms focus on information on

sales allowances and Prowial taxes provided witRM Thailands letter of 7 March 2007However,

the information with this letter responded to requests regarding the greatest aggregate quantity
("GAQ") sales price, and not sales allowances and Provincial. takgain, if Thai Qustoms had
requested additional information on sales allowances and Provincial Ritéhailandwould have
provided it Indeed, on 12 March 200PM Thailandprovided information to thBoA on Provincial

taxes paid in 2002

4.153 With respect to internaldnsportation costs, Thailand incorrectly arguesmihai hailanddid

not claim a deduction for these costs, overlooking that eadPMoT hailands annual filings for
financial yeas 2003, 2004, 2005 and 2006 included a deduction for either inland freightmestic
transportation Even if PM Thailands letter of 21 February 2007 did not mention transportation costs,
Thai Customs was put on notice that deductions for such items were required, and, in doubt, could
have requested further information in estér of 27 February 2007.

4.154 Thailand argues th&M Thailandshould have provided information to show that the claimed
deductions were made in connection with the sales on which the GAQ price was basesier,
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Article 5 permits a deduction for the amositiisually’ incurred on sales in general, not least because

the transaction being valued is not the GAQ .sdlas also the approach adopted by the BoA in its
decisions on the 20e@002 appealsin any event, if Thai Customs insisted on information shgw

the deductions to be made from the sales on which the GAQ price was based, it was required to
request this information.

4.155 With respect to the alleged significanceRN Thailands letter of 7 March 2007, Thailasd
arguments on the meeting of 6 March 20¢how that, by 6 March, Thai Customs had already
finalized its deductive calculationThus, before the 7 March letter arrived, Thailand had already
decided not to deduct sales allowances, internal transportation costs, and Provinci#idaxessult,

the sufficiency of the information submitted B Thailandin its 7 March letter was not the decisive
factor in Thai Customslecision.

4.156 If the Panel finds that Thailand usAdicle 7 to valuePM Thailands goods, Thailand acted
contrary toArticle 7.3 by failing to inform PM Thailandin writing "of the customs value determined
under the provision of thi&rticle and the method used to determine such Value

4.157 Alternatively, if the Panel finds that Thailand uskdicle 5 to valuePM Thailands goods,
Thailand violatedArticle 5 because it failed to make the required deductions for sales allowances,
internal transportation costs, and Provincial taxd$he arguments in support of the Philippines
alternative claim are the same as the arguments in suppdtd pfimary claim undetArticle 7
because the methodology and elements in a deductive calculationArtidess5 and 7 do not, in
principle, differ,

(9) Violation of Article 10 of the Customs Valuation Agreementy disclosing business
confidential data

4.158 Thadland violated Article 10 because Thai Government officials disclog®d Thailands
business confidential data, in particular its declared transaction value and import volumes
PM Thailandnever gave'specific permissiohto the Thai Government to allowsh disclosure and
repeatedly opposed the disclosuress a result, the Philippines has made a prima facie case of a
violation of Article 10.

3. Violation of Article X:3(b) of the GATT 1994 by failing to provide a right to challenge
guarantees

4.159 Thailand vidatesArticle X:3(b) by failing to provide for a right to seek the prompt review

and correction of administrative action by Thai Customs to impose guarantees on imported goods
Pursuant toArticle X:3(b), Thailand is obliged to providenter alia, for the prompt review and
correction by an independent tribunal of guarantee orders, which are administrative actions relating to
customs mattersAn order imposing a guarantee is a complete and final legal act that is conceptually
distinct from the final assement of customs valuelt imposes a definitive guarantee, and its
imposition is the culmination of an administrative process to establish the appropriate level of the
guarantee and, as such'tise final manifestation of the application of a law in gipalar casé.

4.160 The obligation to furnish a guarantee is linked though conceptually distinct franthe
obligation to pay duties A guarantee establishes an immediate legal obligation to furnish cash or
security, and thus imposes an immediate firglniourden on importers, producing also immediate
repercussions on market access and competitive opportunitiesving a challenge to an assessed
customs value cannot repair the harm caused in the interim by a guarantee, and may undermine
competitive opprtunities The severity of a guarantee may even completely exclude imported goods
from the market or delay clearanc€&his underscores the need to provide for an independent right to
challenge a guarante&nder Thailant$ interpretation, market accessuld be permanently lost as a
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result of the guarantee, because the guarantee order could only be challenged as part of a challenge
against the final assessed customs vallfeno final assessment follows, the importer would be
strippedof any opportunif to challenge the guarantee

4.161 The Philippines also submits that Thailand is mistaken in its understanding of the relationship
betweenArticle X:3(b), on the one hand, and thnti-Dumping Agreementand the Customs
Valuation Agreementon the other handFirst, guarantees collected in adtimping cases may be
challenged undeArticle X:3(b), and the WTO proceedings initiated by ThailandJ@& 1 Shrimp
(Thailand)confirm that a WTO Member can challenge a guarantee order at the WH&omestic

law of WTO Members shoultikewise provide for a right to challenge guarante€gcondArticle 11

of theCustoms Valuation Agreementhich provides for a right to appeal agaitesdetermination of
customs value and Article X:3(b) of the GATT 1994 can be appéd together in a harmonious
fashion, which is consistent with the Interpretative Note to Annex 1A and settled WTO law.

4.162 Furthermore, obliging WTO Members to provide a right of appeal against a guarantee order
would neither interfere with a MembB®right tocollect a guarantee pending the assessment of the
customs value, nor would it interfere with the responsibility of customs authorities to determine
customs value

4, Claims pertaining to VAT

@ Violation of Article X:1 of the GATT 1994 by failing to publish he methodology and data
used to determine and revise MRSPs

4.163 Thailand violatesArticle X:1 by failing to publish the methodology and data used to
determine thIRSPs which is the base for VATThe Philippines has demonstrated that none of the
key featureof Thailands MRSP methodology, as described by Thailand, has been publifhesge
elements are (1) "the primary source for the MRSPs is the manufacturecommended retail prite
("RRSP); (2) DG Excise reviews the proposed MRSP/RRSP to decidehamhtt accept it as the
MRSP, (3) DG Excis€'normally’ revises MRSPs following tax changes impacting the MRER
when MRSPs are revised, DG Excise calculates a new MRSP addintheex factoryc.i.f. price

(b) the latest tax amountsand (¢c) maketing costs, which ar&derived from information provided by
the manufacturers themselVes

4.164 Thailand also violatedrticle X:1 by failing to publish any data that forms an integral or
essential element of the determination of specific MRSRs the Panelin Dominican Republid
Import and Sale ofCigarettes stated, Article X has a due process objective and tlasential
element$ or "essential partsof an administrative ruling must be publishedhis interpretation is
consistent with the text ofrticle X:1, requiring publication"in such a manner as to enable
governments and traders to become acquainted with"thama gives effect to the transparency
obligations inArticle X:1. In this dispute, Thailand should have published the price surveysei reli
on to determine the marketing costs for imported brands in 2006 and 20@ould also have
published indexed data, to protect the confidential character of certain information.

(b) Violation of Article Ill:2 of the GATT 1994 by taxing imported cigarettda excess of like
domestic goods as a result of the MRSP levels

4.165 Thailand violatedrticle 111:2 by imposing a VAT on imported cigarettéis excess of VAT
imposed on like domestic cigarettes

4.166 The Philippines has demonstrated that all domestic and ietporgarettes are likeThis
evidence pertains to physical characteristics, end uses, constastes and preferences, tariff
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classification, and identical regulatory treatme®® far, Thailand has not put forward argument or
evidence to dispute tHhilippinesoverall assessment, based on the evidence as a.whole

4.167 Thailand incorrectly requires that the Panel perform 1,634 separate comparisons between
each domestic and imported brand to establish likeness on alhrémdnd basis This approach

lacks support in the text dArticle IIl:2 or the case law Thailand also misinterprets the Appellate
Body report inCanadai Periodicals In that report, the Appellate Body did not establish perfect
substitutability as the decisive legal standard umdticle 111:2, first sentence, as Thailand alleges
Instead, it merely explained that perfectly substitutable products fall within the scépgctef 111:2,

first sentence.

4.168 Even if the Panel were to find that not all imported and domestic cigaretteikegréhé
Philippines maintains that imported and domestic cigarettes within a particular price segment are like
Although price is not a decisive criterion in establishing likeness, the Philippines has demonstrated
likeness within price segments.

4.169 Thailandimposes VAT on imported cigarettes in exces®/AfT imposed on like domestic
cigarettes because (1) the MRSPs for imported cigarettes are higher than for like domestic cigarettes,
and (2) the MRSPs for imported cigarettes are systematically higher tnd&R8Ps for imported
cigarettes, whereas the MRSPs for like domestic cigarettes are systemically equal to the RRSPs
Thus, the tax burden on imports is higher in absolute terms and also higher relative to the retail price.

4.170 Thailand has attempted to offen explanation for the excess tax burden imposed on imported
cigarettes The essence of this explanation is that DG Excise is not responsible for the level of the
MRSP, because the MRSP is based on information provided by the impbidgrever, the facts
contradict this explanationAmong others, the evidence shows that the MRSP#/&tboro and

L&M have systematically been higher than they would have been if basé&Mdhailands
information

4.171 Thailand is also mistaken in arguing that the key quedtiefore the Panel is whether the
design, structure, and architecture of the measure discriminate against imported cigdrbées
Philippines claim in this dispute is brought under the first sentencérttle Ill:2. Under that
sentence, the issue Wehether imported products are subject to any taxdtiorexces$ of the tax
applied to like domestic products

(© Violation of Article 111:2 of the GATT 1994by exemptingesals of domestic cigarettes from
VAT liability

4.172 Thailand violatedArticle 111:2 because it exemptsesales of domestic cigarettes from VAT,
but grants no such exemption resals of like imported cigarettesThailand does not dispute this
different fiscal treatment but responds that resellers of imported cigarettes can offset itieiehdd
VAT liability with a tax credit, leaving a zertmet' liability.

4.173 Thailands defencefails. First, Thailan& compliance withArticle Ill:2 cannot depend on
private partiesaction The fact that a reseller of imported cigarettes is given amroppty to
mitigate the impact of a discriminatory tax through a tax credit does not cure the discriminatory
character of Thailarsl VAT regime Second, the tax credit granted to resellers of imported cigarettes
will not always match perfectly their tdability. A reseller may incur anet' liability of greater than

zero if the volume of cigarettes sold in a given month exceeds the volume of cigarettes bought in that
month Even if in certain months the tax credit might exceed the tax liabilitywelsestablished in

the case law that morfavourabletreatment of imported products in some instances does not justify
lessfavourabletreatment in other instanced hird, the tax credit is not granted automatically but is
subject to legal conditions moerning VAT administrative requirementsThe grant of a non
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automatic tax credit cannot ensure equal treatment where domestic cigarettes are automatically
subject to no tax liability This is particularly so because penalties may be imposeeseiies for a
failure to comply with the administrative requirements regardiésgle of imported cigarettes

(d) Violation of Article I1l:4 of the GATT 1994 by imposing more onerous VAT administrative
requirements oresals of imported cigarettes

4.174 Thailand violags Article Ill:4 by subjectingresales of imported cigarettes to more onerous
VAT administrative requirements, set out in Chapter IV of the Thai Revenue Code, than are imposed
in connection witlresale of like domestic cigarettesThe detailed evidencéiswing the likeness of
imported and domestic cigarettes within the meaningro€le 111:2, first sentence, also supports that

the products are like for purposesfdficle Ill:4.

4.175 Under Thai law, VAT registrants are subject to different obligations démgnoh the
particular goods or services suppliedChapter IV includes obligations to prepare and maintain
detailed tax invoices, tax input records, tax output records, goods and raw materials records, and
alternative recordsfiling VAT Form Por.Por.30 and accepting an audit process and sanctions in
case of norcompliance None of these requirements apply in connection wagals of domestic
cigarettes This is becausé&ection3(1) of Royal Decree No 239 exemptgesals of domestic
cigarettes fronWAT. As a result, pursuant t8ection81/2 of the Revenue Code, wholesalers and
retailers are exempt from the administrative requirements in Chapter IV in connection with their
resals of domestic cigarettes.

4.176 The more onerous VAT administrative requirettseimposed in connection witlesals of
imported cigarette%affect' the sale and distribution of cigarettes within the meaningyro€le 111:4,
because they impose regulatory burdens on all selling parties in the distribution chain.

4.177 Thailand fails"to provide equality of competitive conditions for imported products in relation

to domestic products which is the general thrust of the principleArticle Ill:4. Thailands maze

of administrative procedures, requirements, and sanctions modifies thgormndf competition by
imposing extra hurdles in connection witbsales of imported cigarettesThe resulting additional

costs and risks must be taken into account by a commercial operator in deciding which cigarettes to
supply and promoteGiven theregulatory environment, retailers selling only domestic cigaréttds

which there are around 68,00Chave a disincentive to start supplying imported cigarettes, because
they would then be subject to additional costs and.ri$ke Philippines adds thah anArticle 111:4

analysis, the Panel need not determine the actual trade and competitive effects of the more onerous
VAT administrative burdens

(e) Thailands faileddefenceunderArticle XX(d) of the GATT 1994

4.178 Thailand has failed to justify its exengm of resales of domestic cigarettes from the VAT
administrative requirements in Chapter 1V, undeticle XX(d). Thailand has not demonstrated that
the dejure exemption ofresals of domestic cigarettes from VAT administrative requirements is
"necessat’ to secure compliance with any domestic laws and regulations, -Uén€istent or
otherwise.

() Violation of Article X:3(a) of theGATT 1994 by failing to administer its VAT regime in a
uniform, reasonable, and impartial manner

4.179 Thailand violatesArticle X:3(a) by failing to administer its VAT regime in a uniform,
reasonable, and impartial manner.
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4.180 First, Thailand does not apply its VAT regime on the basis of genexafiijcable criteria set

forth in Thai law, in particular the determination of the MRSR$s unreasonable to administer taxes

on an ad hoc, cad®/-case basis, without criteria set forth in laBy way of example, in 2006 and
2007, DG Excise decided to calculate (discriminatory) marketing costs for imported cigarettes using
an international pde survey and by using guarantee values as the starting poiiis fdRSP
calculations for imported cigarette$hese decisions were not grounded in Thai law, but were merely
the product of DG Excisediscretion.

4.181 Second, Thailarigl use of a guaranteelua, and not a customs value, as the starting point for
the calculation of MRSPs results in roniform and unreasonable administratiohhe practice of
administering VAT through two different starting points lacks uniformity because sometimes actual
taxamounts are added based on the actualphity customs values, and sometimes notional amounts
based on the guarantee values are add@éd also involves unreasonable administration because the
notional amounts added for excise, health, and televiskas & €'the highestpossible and based on

a provisional estimate of potential liability for customs dutidaurthermore, it constitutes partial
administration because such notional amounts are added only to the MRSPs for imported cigarettes
given that aly those cigarettes are subject to provisional guarantee valinesstarting point for the
MRSPs for domestic cigarettes, by contrast, isethdactoryprice Because provisional guarantees
can be collected to preserve the ability to collect taxegetis no justification for transforming a
provisional guarantee into a definitive tax hase

5. Claims pertaining to the excise, health, and television tax

@) Violation of Article X:1 of the GATT 1994 by failing to publish the methodology and data
used to detenine theex factoryprice

4.182 Thailand violatedrticle X:1 by failing to publish the methodology and data used to calculate
the ex factoryprice, which is the tax base for the excise, health, and television taxes imposed on
domestic cigaretteand the stantig point for theMRSP calculation The methodologymust address

the manner by which costs are calculated for purposes of determiniag taetoryprice, including

which costs are included and how costs are allocated, among others, across differentahdand
business activitiesConcerns regarding the confidentiality of data may be met by publishing indexed
data

(b) Violation of Article X:1 of the GATT 1994 by failing to publish rules concerning the release
of guarantees for excise, health, and telemisixes

4.183 Thailand violatedArticle X:1 by failing to publish rules concerning the release of guarantees
collected to cover potential liability for excise, health, and television ta¥ésiland has asserted
that, as a general matter, guarantees are reledtmvever, it has failed to publish rules addressing
the basic procedural questions surrounding the release of a guarantee; foclvhdash authority an
importer can apply for a guarantee release and within what deaulive documents are requireal
obtain such releasehow and when the authority communicates its decjistow the guarantees are
released whether interest is payable on cash guarantaad, which Thai courts have jurisdiction to
hear appeals regarding the release of guarantees.

(© Violation of Article X:3(a) of theGATT 1994 by failing to administer the excise, health, and
television taxes in a uniform, reasonable, and impartial manner

4.184 Thailand violatedArticle X:3(a) by failing, in some circumstances, to use a tax base for the
exdse, health, and television taxes that has a basis in ThaiUsager Thai law, the tax base for the
excise tax on imported cigarettes is the epdid c.i.f. price the health and television taxes are
apercentagef the excise tax payabldhailand des not rely on this tax base for imported cigarettes
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if the customs value assessed by Thai Customs is reduced on. ajppdat event, the incorrectly
assessed customs value serves as the tax base.

4.185 Such administration is nemniform because the taxes ad@ministered using two different tax
bases for the same goodsometimes the correct customs value and sometimes an incorrect customs
value Such administration is also unreasonable because it has no basis in Th&inaly, it is

partial because Hiland only collects taxes using an incorrect customs value for imported, and not
domestic, cigarettes.

4.186 Thailands WTGOinconsistent administration is not rendered Wddhsistent by an alleged
right to seek a refund, because it is not reasonable to suhjgatters to an additional procedure to
secure a refund of a tax imposed on a base that has already been found to be.irpeopeevent,
Thailand merely alleges that a refund is availalildhas not provided evidence of the legal basis for
that right in Thai law The opinions of two Thai legal experts confirm the lack of such right under
Thai law.

6. Violation of Article s X:3(b) and X:3(a) of the GATT 1994because of undue delays in the
BoA's decisiorrmaking

4.187 Thailand violatesArticle X:3(b) by failingto maintain procedures for the prompt review and
correction of customs decision by the Bo&o far, the BoA has taken more than seven years, and
counting, to resolvg[xx.xxx.xx]] appeals filed byPM Thailandregarding entriesandedin 2002

The consideble delays are caused by the Bodwn tardiness in administering the appeals, and not
PM Thailand which has consistently responded promptly to the 'Bo#quests for information

4,188 Even if the BoA is not an independent tribunal within the meaningrttle X:3(b), as
Thailand alleges, the claim underticle X:3(b) stands because Thailand prevents the prompt review
and correction of Thai Custofndecision by an independent tribunal by interjecting a very slow
review process by a nendependent agendyetween Thai Custorhdecision and the independent
tribunal

4.189 Thailand also violateg\rticle X:3(a) because the delays of more than seven years in the
BoA's decisioamaking give rise to unreasonable administratidine duration of the process gives
riseto administration that is not appropriate or suitable to the circumstambesPhilippines rejects

the view that the wordreasonable in Article X:3(a) imposes no obligations whatsoever on the
duration of the administrative proces3hailand has not gtained why the drafters would attach
importance td'prompt review of administrative decisions ifsrticle X:3(b) but impose no disciplines

on the time taken to reach the initial decision

F. EXECUTIVE SUMMARY OF THE SECONDWRITTEN SUBMISSIONOF THAILAND

1. I ntr oduction

4.190 This executive summary of Thailand's rebuttal submission of 20 July 2009 responds to the
arguments put forward by the Philippines in its fissitten submissiomf 23 March 2009, its opening

statement at the first meeting of the Panel with thidgzaon 10 June 2009 and in its responses to the
Panel's questions, submitted on 1 July 2009.
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2. Legal argument

(a) Standard of review

4.191 The correct standard of review means that Thai Customs' determinations must be reviewed
only in the light of the evidence prioled byPM Thailandat the time at which Thai Customs made

the determinations at issue in this review

(b) Claims under th€ustoms Valuation Agreement

4.192 The Philippines' claims under ti@istoms Valuation Agreemenain be summarised in two
simple propositiog first, Thai Customs should not have inquired iRtdl Thailands transaction
values and, second, when it did, Thai Customs should have accepted the transactioiBagkeen

the evidence and argument now before the Panel, neither of these propasitidoe sustained.

0] Thai Customs acted consistently wiiticles 1.1 and 1) of the Customs Valuation
Agreemenin rejecting the transaction value for tfj@x.xxx.xx]] entries at issue

The obligationunder Article 1.1 to use the transaction value dependent on it being
established that the relationship between buyer and seller did not influence the price

4.193 The use of the transaction value is legally dependent on the provAstidie 1.1(d) and the
second sentence @irticle 1.2(a) being satisfiedThus,the transaction value shall be acceptaty
"provided the relationship [between buyer and seller] did not influence the.price"

Thai Customs acted consistently wilticle 1.2(a) with respect to its "doubts" regarding the
reliability of the trasaction value

4.194 Paragraph 2 of the Interpretative NoteAuwdicle 1.2(a) provides that an examination of the
circumstances of sale and the reliability of the transfer price "will only be required where there are
doubts about the acceptability of the price".

The legal standargoverning'doubts"

4.195 TheCustoms Valuation Agreemedoes not define or limit the quality or quantity of "doubts"

that the customs administration must have in order to initiate an examination of the reliability of the
transfer price Thereason why the term "doubts" as used\iticle 1.2(a) and its Interpretative Note

is not qualified by a standard such as "reasonable" is that the purpose of the "doubts" is, at first,
simply to initiate an examination of whether the relationship betwhenbuyer and the seller
influenced the priceas happened in this case

4.196 Under the Decision Regarding Cases Where Customs Administrations Have Reasons to
Doubt the Truth or Accuracy of the Declared Vaftie "Decision"), the customs administration need
have "reasonable” doubts only when, under the second sentence of paragraph 1 of the Decision, "if,
after receiving further information, @n the absence of a response, the customs administration still
has reasonable doubts about the truth or accuradyeafdclared value, it may [reject the transaction
value]". Thus, under the Decision, the doubts need only be "reasonable" at the time of a final decision
to reject the transaction value.

PM Thailanddid notprovide any evidence to dispel Thai Customshidsu

4.197 PM Thailanddid not provide any evidence to dispel the doubts generated by the difference of
over 300 per cent between thef. prices forPM Thailands imports and imports by another importer
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4.198 It is a fact thatanother importer was bringiniglarlboro cigarettes into Thailand at.i.f.
Bangkok prices more than three time® Thailands c.i.f. prices This objectivelygrounded fac
(Exhibit THA-7) clearly raises a doubt as to whetR& Thailands c.i.f. prices were affected by the
relationship betweehuyer and seller.

4.199 Merely pointing out that there are some differences between the circumstances of sale for two
different sales that affects price comparability between the two does not establish that doubts based on
a price difference of over 300 per teme "groundless" Any differences in circumstances of sale

might have accounted for only, for example, half of the price difference between the other importer
andPM Thailand which would still leave legitimate doubts as to whetPkrThailands price vas at

arm's length But PM Thailandprovided no information or proof in this regaadd, therefore, did not
dispelthe doubts that had arisen or otherwise satisfied the provisidhe 1.2(a).

Thai Customs fulfilled the obligation irticle 1.2(a) thathe "circumstances surrounding the
sale shall be examined"

The nature of the obligation to examine the circumstances surrounding the sale

4.200 The customs administration's examination of the circumstances of sale must be based on a
claim andallegationsby the importer It is for the importer, not the customs administration, to decide

by what means it wishes to establish that the relationship did not influence theTgriseés because

the importer, not the customs administration, possesses the necefsanation and evidence to
enable the importer to select its preferred method of establishing that the relationship did not influence
the price Once the importer makes its claim, the importer bears the burden of proof with respect to
evidence relating tthat claim.

4.201 If the burden were on the customs administration to establish that the relationship influenced
the price, the customs administration would have to collect evidence regatdinigthe methods
contemplated irArticle 1.2(a) and the Interpretaé Notes This would be a completely unworkable
burden to place on the customs administrationwaodld have repercussions for Memsegaractices

far beyond this case.

How Thai Customs examined the circumstances surrounding the sales at issue

4.202 In the circunstances summarised beloWhai Customs fully complied with its obligations
underArticle 1.2(a) of theCustoms Valuation Agreemeint initiating and conducting its examination
of the circumstances of sale and, ultimately, in rejecting the transactiam fealthe [[xx.xxX.xx]]
entries at issue in this case:

1 Thai Customs had doubts regarding the reliability of those doubts and notified
PM Thailandthat additional information was required.

1 Between August 2006 and rakeebruary 2007PM Thailand provided no ew or
additional information to establish that the relationship did not influence the price
other than to rely on its pagkx.xxx.xx]] filings.

1 The [[xx.xxx.xx]] filings did not provide a deductive value calculation or provide any
supporting evidence fahe GAQ price and other adjustments referred to therein.

1 To the extent that thigxx.xxx.xx]] filings advanced a "cost plus" approach, they did
not provide information regarding tiseller's(i.e., PM Philippines’) cost plus profits.
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1 Information about thémporter'sprofits on theresaledoes not establish the reliability
of the transfer price between exporter and related importer (though it may be one
element in the deductive value calculation).

1 When Thai Customs wrote M Thailandon 19 December 2008,had no evidence
before it to establish the reliability of the transfer price.

1 After PM Thailand indicated in its letter of 5 February 2007 that it wanted the
valuation expedited, Thai Customs continued its examination of the circumstances
surrounding thse sales

1 Thai Customs sought and received information fre Thailand in extensive
correspondence, phone calls, and meetings between 16 February and 6 March 2007.

1 This information was used to determine deductive values for the entries at issue that
were ultimately used to arrive at the customs value for these entries.

Thai Customs properly communicated the "grounds for considering that the relationship
influenced the price"

4.203 Article 1.2(a) of theCustoms Valuation Agreementeans that the customs admsimtion

must give the importer preliminary notice if it considers that the proviso in the second sentence of
Article 1.2(a) has not been metThis notice must be provided in writing and an opportunity to
respond must be given before final valuation tgdase Thai Customs provided this written notice
when it informedPM Thailandon 19 December 2006 that it had "yet to prove" that the relationship
did not influence the price.

4.204 Thailand disagrees with the Philippines' interpretation that the term "grosriosited to the
factual basis on which the customs administration. atitsvould make no sense that the customs
administration would not be required to inform the importer how that factual basis provided a
sufficient legal basis for the customs admiration to act Furthermore, antrary to the Philippines'
argument, the absence of evidence also constitutdactal basis on which the customs
administration may act A notification that the factual record does not contain sufficient evidence
clearly communicates information regarding the "information or otherwise" on which the customs
administration is considering rejecting the transaction value.

4.205 PM Thailands response on 5 February 2007 to the notification by Thai Customs on 19
December 2006 makeslear that the importer was fully informed and that its due process
requirements were fully respected

It was not established that "the relationship did not influence the price"

4.206 PM Thailandfailed to discharge its burden to establish that the relatiohgtpeen itself and

PM Philippines did not influence the transfer price between the twdhese circumstances, Thai
Customs properly concluded that the proviso in the second sentefutelef 1.2(a) had not been met
andPM Thailandhad failed to estdigh thatits relationshipwith PM Philippines did not influence the
price. Accordingly, Thai Customs' decision to reject the transaction value was fully consistent with
the obligations irArticles 1.1 and 1.2f the Customs Valuation Agreement

(i) Thai Cusbms acted consistently wifrticles5 and 7 of th&€€ustoms Valuation Agreement

4.207 For the reasons explainedparagraphg5-86 of Thailand's answers tbe Pané$ questions,
Thailand's calculation of the deductive value was fully consistent Aviticle 5 of the Customs
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Valuation Agreement As a deductive value calculation, its WAOnsistency should be determined
by reference té\rticle 5 rather tharrticle 7 of the Customs Valuation Agreement

(iii) Thai Customs acted consistently wiinticle 16 in providng an explanation of how the
customs value was determined

4.208 As Thailand explained iparagraphd72-178 of its first submission, Thai Customs provided

a written explanation in its letter of 12 April 2007 that the customs value had been determined "using
the deductive method" In addition, Thailand explained th&M Thailand was provided with a
detailed explanation of why and how the deductive value was used at the 6 March 2007 meeting (see
Exhibits THA-64 and THAG5).

4.209 Anti-dumping/CVD investigations areaf more complex investigations than a customs
valuation determination and it i® be expected that the standards for explainingdamtiping or

CVD determinations would be much higher than the standards governing explanations of customs
valuation determiations

(iv) The release of guarantees for ffre<.xxx.xx]] entries

4.210 Given that the Philippines has not made a claim with respect to the release of these
guarantees, and th&M Thailand has never raised this issue with Thai Customs in an effort to
reconcilethe figures in question, there is no raasehy the Panel should dedicate fitsie to this

issue OncePM Thailandis sure of its figures, Thai Customs would be happy to discuss with the
company any outstanding issues it may have regarding the relepsaraftees

(© Claims undedArticle Il of the GATT 1994

0] Thailand acted consistently wikrticle I11:2 of the GATT1994in using the MRSPs as the tax
base for its VAT system

Like product issues

4.211 The Philippines must establish that every possible paimpbited and domestic cigarette
brands is "perfectly substitutable"The Philippines has not provided evidence establishing that
consumers perceival of these pairs of brands to be "perfect substitut&3ie evidence regarding
consumer switching behavioin the study submitted as Exhibit PHL11a does not cover all brands
and is of limited value Moreover, significant price differences between particular pairs of imported
and domestic brands undermine any conclusion that these pairs of brands atesplestéutes The
evidence submitted in Exhibits PHI48 and PHL149 is of limited value because does not
establish relevant elasticities of demand and substitution for particular brands ofethpod
domestic cigarettes

4.212 In any event, the key gsie in this case is not whether particular cigarettes are fully
substitutable, but whether Thailamdystem of determining the tax base for VAT is applied in a
manner that discriminates against imported cigarettes within the mearncts 111:2.

The use of the MRSPs as the tax base for cigarettes does not result in imported cigarettes
being taxed "in excess" of domestic cigarettes

4.213 Article lll:2 does not require that all imported cigarettes must bear the absmute tax
amountas all domestic cigarets This would imply that both pricbased andadvalorem tax
systems would bper seinconsistent withArticle Ill:2 of the GATT 1994 To the contrary, Members
are free to use both fixed price systems athdaloremsystems of internal taxatiorMoreover, under
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Article 1ll:2 a comparison between the fixed price and the actual retail pao@ot be used to
establish discriminatianif a difference between the fixed price and the retail price was sufficient to
establish discrimination, Members would, eéffect, be compelled to use the actual retail price as the
tax base.

4.214 The proper test of whether Thailand's use of the MRSPs as the tax base for its VAT system is
inconsistent withArticle 111:2 is whether Thai Excise determines the MRSPs in the sameaméom

both domestic and imported cigarettdss Thailand has previously explained, the same methodology

is used to establish MRSPs for both domestic and imported cigardttes Philippines has yet to

make gprima faciecase that Thai Excise establisties MRSPs differently for imported and domestic
cigarettes or applies the methodology described above in a manner that affords protection to domestic
cigarettes

4.215 The evidence before th@anelshows that the starting point for the determination of the
MRSP is the manufacturer's recommended retail price and that Thai Excise does not independently
determine the "marketing cost" element of the MRSR also shows that exactly the same
methodology is used for domestic and imported cigarettesthermore, e fact thatPM Thailand

and other importers were able to request and receive a change in the MRSPs for their brands shows
that there is no basis for the Philippines to argue that there has "never been a transparent way for an
importer to provide informatin for the authority's decisiemaking process" or th&M Thailandwas

not "encouraged.. to provide input into the MRSP determination procesBHailand notes that the
methodology used to arrive at the MRSPs in the ZIi/ notices was very differefitom the
methodology used before and after that period, on which the Panel musfcaterdingly, Thailand

urges the Panel to take care to ensure that its rulings with respect to the MRSP methodology before it
are based on evidence relating to the maitomy applied during t time of establishment of the

Panel and not on evidence relating to a different MRSP methodology that is not within the Panel's
terms of reference.

(i) Thailand acted consistently wifkrticle 111:2 of the GATT1994with respect to théaxation of
resales of cigarettes

4.216 As Thailand explained iparagraph41-244 of its first submission, the amount of VAT paid

by the ultimate consumer on a pack of imported cigarettes and a pack of domestic cigarettes is exactly
the same and is not affect by any difference in the VAT reporting requirements for imported and
domestic cigarettes

4.217 The Philippinesnow argues that the issue is whether the tax burden "imposed on like
imported products exceeds the tax burden imposed on like domestic pradactg point in the
distribution chaifi. There is no support for this interpretation in the textAdticle lll:2. The
emphasis imArticle 111:2 is on the taxes imposed on the product, without any reference to different
points in the distribution chainThe context provided bwrticle Il:2(a) and AdArticle Il of the

GATT 1994 also supportsthis reading ofArticle 1ll:2. Moreover, as a practical matter, the
Philippines’ argument would mean that all VAT systems are WiEOnsistent because it is
inevitale that under VAT systems the tax burdsill vary at different points in the distribution

chain so that at some point the imported product may pay more tax than the domestic product (or vice
versa)

(iii) Thailand acted consistently witirticle [ll:4 of the GATT1994 with respect to the
administrative requirements for its VAT system

4.218 While the Philippines argues that the different administrative requirementedals of
imported cigarettes imposed additional regulatory burdens on these sales that amposedion
resals of domestic cigarettes, the Philippines ignores that (i) wholesalers and retailers of domestic
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cigarettes that ar&AT -registrants are subject to exactly the same regulatory requirements as
wholesalers and retailers of imported cigarettest areVAT -registrants (ii) any wholesalers and
retailers of imported cigarettes that am VAT -registrants are subject to the same regulatory burdens

as wholesalers and retailers of domestic cigarettes thatoahAT -registrants and (iii) for every
regulatory burden imposed &AT -registered wholesalers and retailers of imported cigarettes, there

is an equivalent regulatory burden imposed on any wholesalers and retailers of domestic cigarettes
that are noVAT -registrants

4.219 There is no compehig evidence before thdPanel indicating that thse different
administrative requirements create significant incentives for retailers or wholesalers to stock only
domestic cigarettesThe only evidence submitted by the Philippines is an opinion by awaela

Mr. Veraphong, that the reporting and bdaeping requirements for resellers of imported cigarettes
are "more onerou§”than those imposed on resellers of domestic cigarefish of this analysis
amounts to a restatement of the differences imaperting requirements imposed ¥AT -registrants

and norRVAT registrants without any further explanation of how these differences give rise to
incentives not to stock imported cigarettddloreover, the analysis relies on alleged differences in
penaltiesfor noncompliance with applicable reporting requiremént.hailand does not accept that
Mr. Veraphong's analysis of penalties is complete or accuhtge importantly, Thailand does not
understand the Philippines to have advanced a claim that #esedifes in the penalties applicable to
wholesalers and retailers that &AT -registrants under Thai law when compared to those applicable
wholesalers and retailers that are YT -registrants would give rise to a violationAiticle 111:4 of

the GATT 1994

4.220 In addition, Thailand contends that to the extent that the regulatory requirements for imported
cigarettes constitute less favourable treatment, those requirements are justifietirticéexX(d) of

the GATT 1994 As Thailand explained in more @d in its answers to the Panel's questions,
Thailand's VAT system, including the system of monthly input/output tax reporting, is similar to that
used by many other WTO MembéPs Accordingly, these reporting requirements are necessary, as
that term haseen interpreted by the Appellate BodyBirazil i Retreaded Tyredor the enforcement

of Thailand's VAT system

(d) Claims undedArticle X of the GATT 1994

0] Thailand acted consistently witArticle X:3 with respect to the composition of the TTM
Board

4.221 The isue before this Panel is whether dualesolbf governmental officials that create
potential conflicts of interest constituten and of themselvesunreasonable” or "partial”
administration within the meaning #fticle X:3(a) of theGATT 1994

4.222 As Thailandhas explained, situations of dual roles and potential conflicts of inteagstnot

in and of themselvesufficient to demonstrate inconsistency witkrticle X:3(a). Jurisprudence
confirms thata complainant must demonstrate a numbeadtitional elemerts for a violation of
Article X:3(a), including (i) qualitative evidence of particular unreasonable or impartial acts by the
relevant public officialé® (i) evidence that there are inadequate safeguards to ensure against
unreasonable or impartial adnstriation by those official®; and (iii) evidence that the dual role of

® See Veraphong Affidavit, ExhibRHL-182,paras15.1-15.2.

" See Veraphong Affidavit, ExhibRHL-182, para.15.2, items 1, 2, and 5.

8 Thailand'sanswers to th@anel'squestionsparas146-153.

¥ Thailand'sanswers to th@anel'squestionsparas202-207.

8 Appellate Body Report)Si Oil Country Tubular Goods Sunset Revigpara.219.
8 panel ReportArgentinai Hides and Leatheparas11.99 and 11.86.
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the government officials is irrelevant for the administration of the legislation at®s3here are

sound policy reas@or these additional elementsTo prohibit all potentialadmnistrative actions
flowing from officials in such circumstances would reverse the presumption of good faith
implementation of the discretion vested in the executive branches of government when implementing
WTO obligations Furthermorejf the mere fact opublic officials having dual roles or supervising
authority over competing interests was sufficient to establish a violatioArtafle X:3(a), the
regulatory capacity of governments would be severely curtailed

4.223 In this case, the Philippines has not m&burden of proving these three additional elements
In fact, the Philippines has not providethy solid evidence of a pattern of TTM Directors
simultaneously making customs or fiscal determinations regarding imported cigarettes.

The Philippines has iled to show unreasonable or partial acts

4.224 The Philippines concedes that it is not able to provide evidence that "specific decisions taken
by TTM Directors in their capacity as government officials have actually been motivated 'b§’ bias
The Philippines medy resubmits its evidence that some TTM Directors have simultaneously been
employees of the Ministry of Finan&&This evidence fails to satisfy the requirementoélitative
evidence oparticular unreasonable or impartial acts by the relevant pufitcats.

The Philippines has failed to demonstrate inadequate safeguards

4.225 Thailand submits that any risk of partial administration of customs and tax laws by
government officials is mitigated by significant statutory safeguards governing the conduct of
Thalland's public officials €.g, Thai Civil Service Act and Thai Criminal CodeyVhere government
officials are involved in the wrongful, dishonest, or inadequate exercise of their functions they shall
be subject to imprisonment (of one to ten years) arfities (of between two thousand and twenty
thousand bahff. The Philippines argues that paragraph 2.6.2 oEthi&al and Moral Guidebook for
Executives and Employees of Thailand Tobacco Monapmiyd take precedence over these statutory
civil and criminal obligations and sanctioffs. Thailand disputes the interpretation of the guidebook
given by the Philippines, which, furthermoneas issued by the Human Resources Department of
TTM and has no legal status

The Philippines has failed to demonstratat tthe presence of government officials on the
board of TTM is irrelevant

4.226 The involvement of government officials in the administration of customs valuation and tax
lawsis relevant There are also legitimate reasons why individuals from these departmightsbe
appointed to the TTM Board to ensure thaM itselfcomplies efficiently with Thai tax and customs
laws.

82 panel ReportArgentinai Hidesand Leatherpara.11.86.

8 philippinesanswers to théanel'squestionsparas460, 462 and 463.
8 philippinesanswers to théanel'squestionspara.460.

% Thailand'sfirst written submssion,para.274.

8 philippines' answer® the Panel'suestims, paras437-439.
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(i) Thailand acted consistently witrticles X:3(a) and X:3(b)with respect to the conduct of
appeals of customs valuation determinations

Thaiand's conduct of these appeals is "reasonable"” within the meannticté X:3(a)

4.227 The parties agree that the determination of what is "reasonable" requires an analysis of all
relevant circumstances surrounding the administration at issue, includinghéwhbe undecided
appeals can be distinguished from those already déditled

4.228 Thailand considers that there are several distinguishing factors between the resolved and
unresolved appealsFirst, the[[xx.xxx.xx]] appeals that remain under consideratidateeto entries

of Marlboro cigarettes landed in the year 200Zhus, all[[xx.xxx.xx]] appeals relating to entries
landed in the years 2000 and 2001 have been addreSsadnd,PM Thailandrequested, by letter

dated 15 December 2005, that tReA's determinations for thg[xx.xxx.xx]] ongoing appeals be

based on revised profit and general expense inputs resulting in information exchange between the
BoA and PM Thailandthrough to mie2007. Third, PM Thailand subsequently requested, in July
2007, that & appeals lodged in 2006 and 2007 be prioritised ovdphexx.xx]] ongoing appeal®

These extenuating circumstances explain why these appeals have not yet been completed.

Article X:3(b) does not impose obligations regarding the completion of patiapbeals

4.229 The parties disagree on the scope of the legal obligatidmticle X:3(b). Thailand submits
that Article X:3(b), unlike Article X:3(a), doesnot set standards governing individual instances of
review of administrative action Instead,Article X:3(b) contains only an obligation to create an
institutional or procedural framewark In this context, Thailand notes that the Philippines has
presented no evidence of delays in processing appeals other thifxxtkiex.xx]] appeals (which
remain peding due to extenuating circumstancel) fact, theBoA has ruled orf[xx.xxx.xx]] of the
[[xx.xxx.xx]] appeals lodged byM Thailandbetween 2000 and 2002

4.230 Furthermore, thf{xx.xxx.xx]] ongoing appeals do not fall within the scope of application of
Article X:3(b) asthe BoA is not a tribunal or proceduréindependentf the agencies entrusted with
administrative enforceméeht Section112 sexies and septies of the Customs Act confirm th&dhe
includes representatives of and is staffed by the saménistrative agencly Thai Custom$ whose
decisions are the subject of review.

4.231 Even if Article X:3(b) applied to thdoA, for the same reasons explained above with respect
to the Philippines's claim undérticle X:3(a), in the particular circumstancekthis casethe BoA's
administration of thg[xx.xxx.xx]] appeals lodged biyM Thailands for entries landed in 2002 is not
inconsistent wittArticle X:3(b).

(iii) Thailand actedconsistentlywith Article X:3(b) with respect to appeals against the imposition
of guarantees

4.232 Thailand is not under an obligation to provide for appaghnst the imposition of guarantee
valuesbecause a decision by a customs official to require a guarantee is not an "administrative action
relating to customs matters" within theeaming ofArticle X:3(b) of theGATT 1994 This is because
guarantees have only a "provisional legal status" and requiring a guarantee does not constitute
separate administrative action affecting the rights and obligations of importers

87 European Communities'itd party written submissiorpara.62.
8 Thailand provided a detailed explanation of the evidence relating to these extenuating circumstances
in its answers to th&anel'squestionsparas221-225.
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4.233 Even assuming #t Thailand has to provide for the review of decisions requiring guarantees,
Article X:3(b) neither mandats that this review be instantaneom®r prohibits it from being
conditionedon the exhaustion of internal procedure€ontrary to the Philippines'rguments,
Article X:3(b) does not contain any language requiring WTO Members to confer "independent and
immediate” rights to challenge all administrative action relating to customs matteesPhilippines
appears to accept that, under Thai law, importarsseek independent judicial review of orders
requiring guarantees by the Tax Caaifter exhausting internal procedure$hus, Thailand complies

with the requirements drticle X:3(b).

(iv) Thailand acted consistently witkrticle X:3(a) in its administation of the VAT system and its
excise, television and health taxes

Generallyapplicable criteria to calculate MRSPs

4.234 Contrary, to the Philippines' assertiofuticle X:3(a) does not require Members to adopt
generally applicable rules that attempt to adslesery possible contingency in advgnaestead they
are free to rely on discretion to administer their laws and regulatibis perfectly "reasonable” for
Members to administer their laws through the conferral of discretion on administrative agencie

4.235 In any case, even assuming tAaticle X:3(a) containsa requirement to administer laws and
regulations using "generally applicable criteria", Thailand has compligd this requirement
MRSPs are determined according to genesatlylicable critag.

Use of guarantee value data to calculate MRSPl&tboro andL&M

4.236 Thailandresponddo the three claims advanced by the Philippines as follows:

4.237 The use of different data sources to calculatecthe price component of MRSPs does not
amount tonon-uniform administration becausthe difference can be explained by reference to
differences in the circumstances of the cdseSeptember 2006 Customs had legitimate doubts about
the reliability ofPM Thailands declared values and Thai Excise hadesort to estimatesby August
2008 Customs was satisfied tHav Thailands declared values were reliable and, at that point in
time, Thai Excise utilised the declared/assessed values

4.238 The use of guarantee values in September 200Gees®nablegiven he legitimate doubts
expressed by Thai Customs regarding the reliabilityMfThailands declared values and the absence

of any credible alternativeThe fact that the guarantee values were based on a BoA ruling and were
not much higher than the declaredeventually assessed values also indicates that the actions of Thai
Customs were not unreasonable

4.239 The use of estimates waspartial because the Philippines has not established that Thai
Excise would not use estimates to calculateethdactoryprice component of MRSPs for domestic
brands if there were any doubts about the reliability of figures furnished by TTM.

Tax bases used to assess excise, televisioneslih liaxes

4.240 Thailand contests the Philippines' factual assertions that excise, teleuglomealth taxes

have been or will be collected by Thai officials in contravention of existing Thai. laWse
Philippines has not submitted any evidence in support of its assertions that Thai Excise has used
"unlawful" tax bases to assess excise, telemisind health taxesThe Philippines bears the burden of

proof on this matter and has failed to discharge its burdexordingly, the Philippines' claims must

be rejected
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4.241 Furthermore, even assuming that Thai officials somehow act inconsistenthy kdthlaw

when they levy excise, television and health taxes, it does not follow that this gives rise to a breach of
Article X:3(a) of theGATT 1994 Article X:3(a) cannot be used to convert every failure by domestic
authorities to comply with domestic lavinto breaches of international lavarticle X:3(a) does not
impose an overarching requirement on WTO Members to ensure that their administrative actions
remain based oapplicable domestic laws.

(V) Thailand acted consistently withrticle X:1 with respecto the publication of rules and data
relating toVAT, ex factoryprices and the release of guarantees

The overall MRSP calculation methodology and data used to calculateSMRSP

4.242 From August 2007 onwards, Thailand has published the overall MRSP calculation
methodology in the preamble to all MRSP notices issued by the Excise Deparfhiistescription
enables governments and traders to become acquainted with the methodology used by Thai Excise
Contrary to the Philippines' assertions, this description adelyuexplains the manner in which the

VAT amount and the marketing margin are calculated least sufficiently clearly th&M Thailand

and other importers are regularly able to request changes in their MRSPs

4.243 Thailand is not under an obligation tolglish data utilised to calculate MRSPs because this
material is not a law, regulation, judicial decision or administrative ruling of general application
within the meaning ofArticle X:1 of the GATT 1994 or, alternatively this material is not an
"essaitial element” of any relevantaw, regulation, judicial decision or administrative ruling of
general applicationConcerninghe data used in MRSP calculationsifoported cigarettesThailand
cannot publish this material because publication would resuthéndisclosure of confidential
information

Ex-factory price calculation methodolggand data used to calculags factory prices for
TTM Brands

4.244 Ex-factory price determinations anmot "administrative rulings of general applicationThe
relevantex factory price determination applies tosangleentityi TTM i and is used to set tax bases

for excise, health and television taxes paid by #iigjle entity. Accordingly, the ex factoryprice
calculation methodology is not a measure of general applicaliothe event that the Panel accepts
thatexfactoryprices have general application, then publication of data used in arriving at these prices
is not required because (i) this data falls outside the scofdiole X:1 of the GATT 1994 and (ii)
publication of this data would result in the disclosure of confidential information

Rules relating to the release of guarantees

4.245 The starting point of the analysis undarticle X:1 must be the identification by the
complainant of an existing rule of generpphcation that the respondent has failed to publistthis

case, the Philippines has failed to identify any existing instrument or set of instruments relating to the
release of guarantees made effective by Thailand that Thailand has failed to. publish

(e) Issues relating to tHeanek terms of reference
(1) The Philippines' claim under tHeéustoms Valuation Agreemamrigarding a "general rule or
methodology"

4.246 In its response to the Panel's question 1, the Philippines attempts to resuscitate its claim that
Tha Customs had a "general rule and/or methodology" regarding the rejecting of transaction values
for PM Thailands imports The Panel should not rule on this claim because (i) the Philippines has
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failed to establish that a "general rule and/or methodolegigted as that term is understood in WTO
jurisprudence (ii) even if the general rule alleged by the Philippines ever existed, it is clear that it had
expired, at the latest, in September 200@ng before the establishment of the Paraatd (iii) there

is no need for the Panel to rule on this claim in order to resolve the dispute before it

(i) The Philippines' claims regarding expired measures and completed acts

4.247 Thailand urges the Panel to consider carefully (i) whether each of the Philippines’ claims
identified in Exhibit THA36 are properly within its terms of reference such that the Panel can rule on
those claims (ii) whether and to what extent it is appropriate or useful for the Panel to rule on claims
that relate either to expired measures orpeied acts and (iii) whether the Panel is permitted under
Article 19.1 of theDSU to make recommendations with respect to such claims

(iii) The Philippines' claims undékrticle X:3(a) regarding Thailand's administration of its VAT
system and the exciselavision and health taxes

4.248 The Philippines makes two separate requests for findings and seven claims under
Article X:3(a) of the GATT 1994 regarding the manner in which Thailand administers its VAT
regime and its excise, television and health taxééone of these claims is described in the
Philippines’ panel request in a manner that suffices to present the relevant problems clearly because (i)
the Philippines fails to "plainly connect" the absence of generally applicable criteria to calculate
MRSPs, thause of guarantee values to calculate MRSPs, or the utilisation of unlawful tax bases to
assess excise, television and health taxes with Thailand's obligations Artidier X:3(a) of the

GATT 1994 and (ii) the panel request does not contain any referemadaims that Thailand
administers the VAT measures and the excise, television and health tax measunes-imiform

manner

G. EXECUTIVE SUMMARY OF THE ORAL STATEMENT BY THE PHILIPPINES AT THE SECOND
SUBSTANTIVE MEETING OF THE PANEL

1. Article X:3(a) claim relating to the role of TTM Directors

4.249 Thailand violatedrticle X:3(a) by vesting governmental authority to apply Thai customs and
tax measures concerning domestic and imported cigarettes in government officials simultaneously
serving as TTM Directors, vith results in partial and unreasonable administration of these measures.
As government officials, these individuals are charged with administering Thai customs and tax
measures for domestic and imported cigarettes. As TTM Directors, they have a dtityaaoidl
incentivei in the form of significant bonusdsto advance TTNé competitive interests. The act of
vesting authority to apply Thai customs and tax measures in this manner is an act of administration,
distinct from additional acts such as ttdoption of discriminatory MRSPs. TTM Directors are not
subject to an effective safeguard, explicitly provided in the Thai Civil Service Act, prohibiting
government officials from being a manager or managing director in a company. Tkadtret
safeguads have proven ineffective in practice and have not prevented the disclosure of highly
sensitiveBCI to TTM Directors and acts of partial and unreasonable administration.

2. Thailand violated the Customs Valuation Agreementin rejecting PM Thailand's
declared transaction values and in determining higher deductive values

(@) Articles 1.1 and 1.2general rule requiring rejection of transaction value
4.250 Thailand has not rebutted the Philippinpema facie claim regarding the existence of a

general rule requiring ehrejection of transaction value. In addition to five pieces of evidence already
submitted, the Philippines can now also rely on a series of memoranda, submitted by Thailand in
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response to the Parsdrticle 13 DSU request, confirming that, in August 20T hailand adopted a
general rule providing for the rejection of transaction value without examination of the circumstances
of sale, and for the use of a deductive value as the minimum or reference price irrespective of
particular circumstances. This geal rule applied to importers of cigarettes and alcoholic beverages,
and was not compargpecific. Even if the rule is compasypecific, a panel has jurisdiction to
consider a rule or norm prescribing that a particular company will be subjected ticsegifatory
treatment on a general and prospective basis.

4.251 The general rule falls within the Paisdierms of reference and may be the subject of findings
and recommendations. It has not expired and continues to have effects throf{gix. xke.xx]]
valuation decisions, taken pursuant to the rule, that are pending before the BoA. Even if the Panel
were to find that the general rule has fully expired, it may make findings regarding expired measures.

(b) Articles 1.1 and 1.2improper rejection ofPM Thailands declared transaction values in
[[xx.xxx.xx]] entries

4.252 Thailand violatedArticles 1.1 and 1.2y rejectingPM Thailands declared transaction values
in [[xx.xxx.xx]] transactions, without (1) examining the circumstances of sale, and (2) valid grounds,
other than the relationship between the buyer and seller.

4.253 The Philippines has advanced five pieces of evidence, showing that no examination of the
circumstances of sale occurred and that Thailand did not examine the relevant evidence, such as
deductive ckulations, submitted bl?M Thailand Thailand has responded with contradictexypost

reasons for why?M Thailands evidence was inadequate; it has yet to provide evidence showing that
Thai Customs ever examind?M Thailands evidence. In fact, theminutesof the 6 March 2007
meeting expressly state that Thai Customs did not examine the circumstances of sale. Thai Customs
explanation of its determination, in the 12 April 2007 letter, also does not reveal an examination of
PM Thailands evidence. Thkind now arguesex post that it did not use deductive testing in the
relevant period. However, the evidence before the Panel shows that Thai Customs used deductive
values as minimum test prices for the 2006 and 2007 entries at issue; when transaationasa

below the deductive test value, it was rejected without a proper examination of the circumstances of
sale. Thai Customs also failed to examild Thailands gross margin evidence. This evidence
allowed Thai Customs to compatbe gross margins ga&d byPM Thailandwith the gross margins

of similarly-situated distributors in transactions with unrelated suppliers. Thailand has advanced
contradictory reasons for not addressing that evidence. At the relevant time, however, Thai Customs
never commuicated that its grounds for doubting the transaction value included concerns over the
gross margin data for unrelated distributors. Thailand also arguegsost that at that time Thai
Customs was only required to examilmeew' evidence, and not other idence, such as the gross
margin evidence thaPM Thailand previously submitted, and resubmitted after 4 August 2006.
However, an authority must examiaay evidence, unless it has previously rejected it. Moreover,
alleged and unspecified telephone cosaéons and meetings, without a documentary record, are
insufficient, under th€ustoms Valuation Agreemerib establish that the circumstances of sale were
examined.

4.254 Thailand also violatedrticles 1.1 and 1.dy failing to provide valid grounds for esting
transaction value. With respect to the first fact mentioned in the letter of 12 April 2007, Thailand has
expressly stated in these proceedings that Thai Customs did not rely on a comparison between
[[xx.xxx.xx]] (hereafter: "Importer A")prices andPM Thailands prices” At the relevant time,

PM Thailand explained why these prices were incomparable, and Thai Customs did not ask it to
account further for the differences between these incomparable prices. With respect to the second
fact, also mentioed in the 12 April letter, the Philippines submits that a WTO Member cannot evade

8 Thailands first written submission, para65.
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its primary valuation obligation with a bald statement that the burden of proof was not met, without
also explaining why the evidence submitted was deficient.

(© Article 1.2(a) communication ofground$ before rejecting transaction value

4.255 Thailand violatedArticle 1.2(a) by failing to communicate grounds for considering that the
relationship influenced the price before rejecting transaction value. A communication of solely the
legal conclusion tha®M Thailand"h a d 0 y e 'tthattthe relptionshipealid not influence the ptice

is insufficient to communicate the factuground$ for the authoritis conclusion, and deprives the
importer of d'reasonable opportunity to resp8nd those'grounds.

(d) Article 16: adequate explanation of how customs value was determined

4.256 Thailand violatedArticle 16 by failing to providd®M Thailandwith a written and sufficiently
reasoned explanation, enabling the importer to understand how andhehguthority rejected
transaction value and determined the assessed customs value. Neither the 12 April letter nor the
minutesof the 6 March meeting provide an adequate explanation of Thai Clustetasmination
because they relynoan improper compans with Importer A'sprices (upon which Thailand alleges

Thai Customs did not rely) and a bald, unsubstantiated statement that the burden of proof was not met.

(e) Articles5 and/or7: incorrect assessment of deductive valu€®BFThailands [[xx.xxx.xX]]
transactions

4.257 Thailand violatedArticle 5 by determining, for impermissible reasons, that it could not value
PM Thailands goods using that provision, and/@rticle 7 by incorrectly assessing the deductive
value ofPM Thailands [[xx.xxx.xx]] entries. Thailat now admits that it deducted incorrect amounts
for excise tax, causing inflated customs value, and VAT for certain entries. The fact that
PM Thailandmay have benefited from the deduction of an incorrect VAT amount does not render
Thailands actions WT@onsistent.

() Article 10: disclosure of business confidential data

4.258 Thailand violatedArticle 10 by disclosingBCIl. Thailand accepts that.i.f. prices for
imported cigarettes af@Cl, and that their disclosure would prejudice legitimate commercial interest
of importers of cigarettes.

3. Thailand violates Article X:3(b) of the GATT 1994 by failing to provide a right to
challenge guarantees

4.259 Thailand violatesArticle X:3(b) by failing to provide an unconditional right to appeal a
guarantee order, independentlyrfréhe final notice of assessment. A guarantee order is a complete
and final act that is distinct from the final assessment, and is administrative action in the sense of
Article X:3(b). Making the review of a guarantee conditional on the existence bhEsassment of
customs value risks depriving importers of any review of a guarantee, inflicting on them immediate
financial harm. An unconditional right to review of a guarantee is also needed in cases where the
guarantee excludes market access entiehyhich case there is no assessed customs value.

4. GATT 1994claims pertaining to VAT
(a) Article X:1: publication of methodology and data used to determine MRSPs

4.260 Thailand violatedArticle X:1 by failing to publish the overall methodology used to establish
ard revise MRSPs. Contrary to Thailédargument, individual MRSP notices do not provide
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adequate publication of the MRSP methodology, nor do they explain the methodology that Thailand
described before this PandPM Thailandcomplained about this lack tfansparency in its ongoing
internal appeals against three MRSP notices. With respect to the December 2005 MRSP, Thailand
now argues that themarketing costs one of the elements in the calculation, are"oatculated but
instead"derived from the htest MRSP proposed by the importer. The available evidence and
calculations relating to the December 2005 marketing costs, which were applied again in the 2008 and
2009 MRSPs, contradict Thaildadexplanation. In fact, Thailalsdcontradictory explanans
regarding the December 2005 MRSPs serve to emphasize the urgent need for published rules.

4.261 Thailand also violateArticle X:1 by failing to publish data, in indexed format where needed,
used to calculate MRSPs. Timely publication of essential datarlying the MRSPs would prevent

errors from infecting the tax base, allow traders and foreign governments to review MRSP
calculations, and ensure that calculation disputes can be addressed immediately at the domestic level.
The epeated errors ithe cdculations submitted by Thailand to the Panel demonstrate the need for
publication of the data underlying the MRSPs.

(b) Article 11I:2, first sentence: excess taxation of imported cigarettes, as a result of the MRSP

4.262 The MRSP Notices of 7 December 2005, 18 &maber 2006, 30 March 2007, 29 August
2007, and 19 August 2008 fall within the Pamétrms of reference because they were identified in

the Panel Request 88IRSP Notices [in the plural] issued by the DireeBeneral for Exciseand

the Philippines indiated that the dispute concerned MRSP Notices from the"pestand a half

years. The earlier MRSP Notices have not ceased to have effects; but, in any event, an expired and
superseded measure is coveredAljcle 6.2 of theDSU, as shown irEC T Banana Il (21.5)and

UST Zeroing (Japan) (21.5)

4.263 The Philippines has already demonstrated that all domestic and imported cigarettes are like,
through evidence pertaining to physical characteristics, end uses, corigasiessand preferences,

tariff classfication, and regulatory treatment. Thailand has submitted neither argument nor evidence
disputing the Philippinésassessment. Thailasdargument that the Panel must make 1,634
comparisons between different brands of imported and domestic cigareibesigpported by the text

of Article IlI:2 or the case law.

4.264 Thailands objections to the Philippinesvidence measuringehaviouralchanges resulting

from relative price movements are unfounded. First, surveys of consumer opinion provide helpful
evidence of consumetrgastes and preferences, and were previously relied on Bathain Japani
Alcoholic BeveragesSecond, the fact that the evidence does not show calculations for 1,634 separate
elasticites of substitution and incomeompensated crogsice elasticiesof demand is irrelevant.

4.265 Thailand imposes VAT on imported cigarettes in excess of VAT imposed on domestic
cigarettes, because (1) the MRSPs for imported cigarettes are systematically higher than for like
domestic cigarettes; and, ()¢ MRSPs for imported cigarettes are systematically higher than the
RRSPs for imported cigarettes, whereas the MRSPs for like domestic cigarettes are systematically
equal to the RRSPs. A table in eachPd Thailands three internal appeals against #962007

MRSPs shows that (1) MRSPs for all 13 major imported brands were higher than the MRSPs for the
three major domestic brands, and (2) a sizeable gap between the MRSP and RRSP exists for only
imported brands. The evidence before the Panel showsitite December 2005, the MRSPs have
been consistently higher than they would have been if basBddrhailands information, and have

been consistently higher for imported brands than for like domestic brands, resulting in a gap between
the retail priceand the MRSP for imported, but not domestic, brands.
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(© Article 111:2, first sentencede jureexemption ofesales of domestic cigarettes from VAT

4.266 Thailand also violategrticle 111:2, first sentence, bylejure exemptingresales of domestic
cigarettes fom VAT while subjectingresales of imported cigarettes to VAT and a raatomatic,
conditional tax credit. Thailand applies different VAT systems to domestic and imported cigarettes.
It applies a single stage VAT system to domestic cigarettes, invadMitegure VAT exemption of
resals of domestic cigarettes. In that system, only TTNWAS -liable, and VAT is due on sales at
only one stage of the distribution chain. In contrast, a ratdtie VAT system applies tesals of
imported cigarettes, whdyg VAT is due at each of the multiple stages in the distribution chain of
imported cigarettes.

4.267 Although Thailand argues that the additional VAT liability can be offset by a tax credit, a
Member cannot rely on action by a private party to mitigate theteftdé@ discriminatory tax. Also,
the tax credit is subject to conditions, and not granted automatically as Thailand alleges.

(d) Article 1lI:4: more onerous VAT administrative burdensresales of imported cigarettes

4.268 Thailand violatesArticle lll:4 by subjecting resals of imported cigarettes to the VAT
administrative requirements set out in Chapter IV of the Thai Revenue Code, while exerygzisg

of domestic cigarettes from those requirements. The Philippines has submitted expert statements
supportingts claim. Thailan argument thatsals of domestic cigarettes are, nevertheless, subject

to income tax administrative requirements, which it claims "asactly the samieas the VAT
administrative requirements, fails because Thai law déjare exenpts income earned bgselles

of TTM cigarettes from income tax.

(e) Article X:3(a): administration of VAT regime

4.269 The Panel has jurisdiction to consider the Philippiokeém underArticle X:3(a) because the
measures being administered, and the relelegyal provision, were identified and connected in the
Panel Request.

4.270 Thailand violatesArticle X:3(a) by using a guarantee value as the starting point for
calculating MRSPs. Thailand effectively converts a provisional guarantee into a definitive gax bas
which is neither reasonable nor uniform administration. Such administration is also partial because
Thai law does not authorize DG Excise to issue a provisiexdhctoryprice, whereas an express
power exists to issue a provisional guarantee value Philippines further objects to a definitive tax

that is based on the highest estimated guarantee value.

4.271 Thailand also administers its VAT system in an unreasonable fashion by failing to base its
MRSP calculations on generatiypplicable criteria set fth in domestic law. The Philippines has
shown, and Thailand has admitted, that MRSPs are calculated on an ad hoc basis, without criteria set
forth in law, allowing DG Excise to add, since December 2005, marketing costs that have not been
based on the ingoters information. This is contrary to the objectives underlyirgcle X:3(a).
Moreover, Thailand methodology used to calculate the 2006 marketing costs, which involved giving
arbitrary and differing weights to different retail prices in differeotintries, is also unreasonalble
especially inthe light of the fact that MRSPs calculated for domestic brands during the same period
were based on TTM information.
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5. Claims pertaining to the excise, health, and television taxes
(a) Article X:1: publicationof methodology and data used to determinesttfactoryprice

4.272 Thailand violatesArticle X:1 by failing to publish the methodology and data, indexed if
necessary, used to determine twefactory prices. This methodology is a ruling establishing
"principle or criteria applicable in future caSesffecting an unidentified number of economic
operators. First, thexfactory price constitutes the tax base for the excise, health, and television
taxes, and, therefore, affects the taxes and prices paid purahasers of domestic cigarettes.
Second, theexfactory price is the starting point for calculating MRSPs for domestic brands, and,
therefore, applies generally to all of TI®WAT -liable sales

(b) Article X:1: publication of rules concerning the releadeguarantees for excise, health, and
television taxes

4.273 Thailand violatedArticle X:1 by failing to publish rules concerning the release of guarantees
collected to cover the potential liability for excise, health, and television taxes. Neither the Customs

Act, nor statutes imposing these taxes, provide rules on the release of guarantees for these internal
taxes. Thailand assertion that it has not adopted general rules concerning the release of guarantees is
contradicted by its description before thimBlaof a"departmental practitgoverning the release of
guarantees, appliettoutinely' and"[ i ] n t he overwhel ming maj"ority o
The Philippines urges the Panel to consider the circumstances surrounding the tardydatdasse

the health tax guarantees ffjkx.xxx.xx]] entries, occurring between 18 August 2006 and 16
February 2007, in objectively assessing its claim that published rules are needed to protect importers.

(© Article X:3(a): administration of the excise, health, agldvision taxes

4.274 The Panel has jurisdiction, on the same grounds as those described in paragraph 21 with
respect to thérticle X:3(a) VAT claim, to consider the Philippirledaim that Thailand violates

Article X:3(a) by failing to administer the excidealth, and television taxes in a uniform, reasonable,

and impartial manner. If the assessed customs value is reduced, following a successful appeal against
Thai Custom'svaluation, Thailand refunds the excess customs duties collected but does nothefund
excess excise, health, and television taxes, which are based on the initial assessed customs value plus
customs duties. It is not reasonable to administer these three taxes on the basis of a customs value
that, as here, was found to be incorrect lomestic court or tribunal, and that does not reflect the
statutory tax base. Finally, it is also partial administration to impose tax on the basis of an incorrect
customs value, because this administration affects imported, but not domestic, cigarettes.

(d) Articles X:3(b) andX:3(a): undue delays in tHig0A's decisiormaking

4.275 Thailand violatesArticles X:3(b) and X:3(a) by failing, after more than seven years, to
resolve[[xx.xxx.xx]] appeals brought blM Thailand This delay is not justified bl?M Thailard's
request that the BoA use a revised P&GE ratio for tij@gexxx.xx]] appeals. The issue of whether

to adjust the audited P&GE ratio to account for Thai Custbigker assessed customs value has been
resolved in each of the four previous BoA rulimggarding hundreds of entries from 268@02: the

BoA decided to adjust the compamyde P&GE ratio by treating the extra customs duties and taxes
paid on the uplifted customs value as income. As shown in ExhibitZ%d[ for all entries from

April 2000to December 2002, the BoA uniformly used a single, adjusted conwideyP&GE ratio

of [[xx.xxx.xx]] per cent In these circumstanceBM Thailands request from June 2004 for an
adjustment to the audited P&GE involved the BoA pursuing a consistent eppvathout requiring

it to re-start its analysis. Instead, it is the BoA that indicated, at a meeting on 28 September 2005, that
it would depart from its previous rulings; any attendant delay caused by that decision is attributable
solely to the BoA.
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H. EXECUTIVE SUMMARY OF THE ORAL STATEMENT BY THAILAND AT THE SECOND
SUBSTANTIVE MEETING OF THEPANEL

1. Claims under the Customs Valuation Agreement

4.276 The Panel mustot conduct ade novareview: it "cannot conduct a new inquiry into the facts

to decide for itself wat conclusions it would have reached; nor can it substitute its own judgment for
that of a domestic authority. ... In a WTO customs valuation dispute, a panel's role is, theotfore,
conduct a new examination into the facts, and to decide for titgeffroper valuation of the good$."

The Appellate Body has said thapanel "has to put itself in the place of [the customs administration]
at the time that it makes its determinatiéh".The Philippines has failed to show thaty of
Thailand's argumés before the Panel aex postin that they differ from the grounds on which Thai
Customs acted. The Philippines seeks to use the conceptpoitustificationT which is not found

in theDSUT to read into th€Customs Valuation Agreemeptocedural bligations similar to those in

the trade remedy agreements, even though there are significant differences between the everyday
process of customs valuation and the extraordinary remedy edwamping measuréd. Even if the
Panel agrees that some of Thaills arguments arex postthe Panel would not be able to rule that
the determination was substantively inconsistent withGhistoms Valuation Agreementhe Panel
could rule only that Thai Customs had failed to provide a reasoned explanation tibits.ac

4.277 Thai Customs had "doubts" within the meanindidicle 1.2(a) and its interpretative not&s.

There is no requirement that the customs administration must either justify its doubts or even notify
the importer of the nature of the douBtsThereis no requirement that the subsequent examination of
the circumstances of sale must focus on the nature of the original doRbt§ hailand did not
"dispel" the doubts in this cade

4.278 The evidence presented By Thailanddid not establish that the relatighip between PM
Philippines andPM Thailanddid not influence the price between the two. The importer bears the
burden of proof on thi¥ The [[xx.xxx.xx]] evidence addresses only the relationship between
PM Thailand and its reselles in Thailand and §a& nothing about the relationship between

PM Thailandand its affiliated supplier, PM Philippines. The amount of profit made by the importer
on itsresaledoes not establish that the price at which the importer bought from the related exporter
was at arns length?’ The fact that the profit ratio falls within certain ranges also does not establish
that the price paid was at arm's length. Also, the source and probative value of the profit ranges relied
on by PM Thailandare too vague to be reliable. In Mh 2007,PM Thailandexpressly requested

Thai Customs to use a "deductive method" "in testing the acceptance of the importe@vhluels
therefore reasonable for Thai Customs to use the deductive method, as propebst@hajlandand

as "akin" to tle method in thf[xx.xxx.xx]] .

% philippines' second written submission, p&@&(emphasis in original).

1 Appellate Body Report)Si Cotton Yarn para.78.

92 See Thailand's second written submission, pdr&118; Thailand's answers to the nels
guestions, parad4-16.

9 See Thailand's first written submission, paras-138; Thailand's second written submission,
paras23-35.

% See Thailand's first written submission, pd@4; Thailand's second written submission,
paras26-30.

% See Thidand's second written submission, pa@is35.

% See Thailand's first written submission, paf&@5-139; Thailand's answers to the Panel's questions,
paras4-8; Thailand's second written submission, paB8s17.

97 SeeThailand's second written sutssion para.63; Thailand's answers to the Panel's questions,
para.44.

% PM Thailand letter to Thai Customs, 6 March 2007, Exhibit T8\ p.1.






