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l. INTRODUCTION

1. Inacommunication to the Committee on Subsidies and Countervailing M easures (" the Committeg")
circulated on 17 June 1991 (SCM/115), Norway informed the Committee that on 2 May 1991
consultationshad taken placeunder Article XXI11:1 of theGeneral Agreement betweentheUnited States
and Norway on the imposition of countervailing duties by the United States on imports of fresh and
chilled Atlantic sdlmon from Norway. This communication stated that it was the understanding of
Norway that these consultations were also to be considered as consultations under Article 3:2 of the
Agreement on Interpretation and Application of Articles VI, XVI and XXI1I of the Genera Agreement
on Tariffsand Trade (hereinafter referred to as "the Agreement™). This understanding was confirmed
by the United States in a communication circulated in document SCM/116, dated 17 June 1991.

2. A request by Norway for conciliation under Article 17 of the Agreement was circulated to the
Committee on 1 July 1991 (SCM/117). The Committee held a meeting to examine this matter under
Article 17:1 of the Agreement on 18 July 1991 (SCM/M/52).

3. On22 August 1991, Norway requested that the Committee establish apanel in thisdispute under
Article 17:3 of the Agreement (SCM/123). On 19 September 1991, Norway supplemented itsinitial
request for the establishment of a pane with a list of issues to be examined by the pane
(SCM/123/Add.1).

4. At aspecid meeting held on 26 September 1991, the Committee decided to establish a panel
inthematter referred to the Committee by Norway in documents SCM/123 and Add.1. TheCommittee
agreed on the following terms of reference of this Panel:

"(to) review thefacts of the matter referred to the Committee by Norway in SCM/123 and Add.1
and, in light of such facts (to) present to the Committee its findings concerning the rights and
obligations of the signatories party to the dispute under the relevant provisions of the General
Agreement as interpreted and applied by the Agreement on Interpretation and Application of
Articles VI, XVI and XXIII of the General Agreement.” (SCM/M/53, paragraph 8)

The Committee authorized its Chairman to decide, in consultation with the parties concerned, on the
composition of the Panel. The EEC reserved itsright to present its views to the Panel as an interested
third party.

5. On 6 November 1991, the Committee was informed by the Chairman in document SCM/129
that the composition of the Panel was as follows:

Chairman: Mr. Janusz Kaczurba

Members. Mr. Peter Gulbransen
Mr. Meinhard Hilf

6.  ThePanel met with the partiesto the dispute on 23-24 January, 5-6 March and 1 October 1992.

7.  The Panel submitted its findings and conclusions to the parties on 23 October 1992.*

1See dso Annex 4.



1. EACTUAL ASPECTS

8.  The dispute before the Panel concerned the imposition by the United States on 12 April 1991
of a countervailing duty order on imports of fresh and chilled Atlantic salmon from Norway. The
imposition of thisorder followed an affirmativefinal determination of subsidization by theUnited States
Department of Commerce and an affirmative final determination of injury by the United States
International Trade Commission (USITC) with respect to these imports.

9.  Thecountervailing duty investigation which led to the above-noted determinations was initiated
by the Department of Commerce on 20 March 1990 after the Department had on 28 February 1990
received a petition for the initiation of an investigation from The Coalition for Fair Atlantic Salmon
Trade, comprised of domestic producers of fresh and chilled Atlantic sdmon. Also on 20 March 1990
the Department initiated an anti-dumping duty investigation with respect to those imports.

10. Asindicated in the public notice of the initiation of this investigation, the product covered by
the investigation was the species Atlantic sdimon. All other species of salmon were excluded. The
notice explains that " Atlantic salmon is a whole or nearly whole fish, typicaly (but not necessarily)
marketed gutted, bled and cleaned, with the head on. The subject merchandise is typically packed
in freshwater ice ("chilled"). Excluded from the subject merchandise arefillets, steaks, and other cuts
of Atlantic salmon. Also excluded arefrozen, canned, smoked or otherwiseprocessed Atlantic salmon™?

11.  On 16 April 1990, the USITC issued a preliminary affirmative determination of injury in the
countervailing duty investigation of imports of fresh and chilled Atlantic salmon from Norway.® An
affirmative preliminary determination of subsidization by the Department of Commerce was published
on 29 June 1990.* Asaresult of this affirmative preliminary determination, the US Customs Service
wasinstructed by the Department of Commerce to suspend liquidation of all entries of fresh and chilled
Atlantic salmon from Norway which were entered, or withdrawn from warehouse, for consumption,
on or after 29 June 1990 and to require a cash deposit or bond for al entries of this product equal
to NOK 0.77 per kilogramme, corresponding to the estimated net subsidy.

12. An dafirmative final countervailing duty determination in this investigation was issued by the
Department of Commerceon 25 February 1991.° TheDepartment found that benefitswhich constituted
subsidies within the meaning of section 701 of the United States Tariff Act 1930, as amended, were
being provided to producers and exporters in Norway of fresh and chilled Atlantic salmon under six
programmes and determined the estimated net subsidy to be NOK 0.71 per kilogram (2.27 per cent
ad valorem) for all producers or exportersin Norway of fresh and chilled Atlantic salmon.

13. As explained in the Federal Register Notice of the fina affirmative countervailing duty
determination®, the following programmes were found by the Department of Commerce to confer
subsidies: (i) Regional Development Fund Loans and Grants; (ii) Nationa Fishery Bank of Norway
Loans; (iii) Regiona Capital Tax Incentive; (iv) Reduced Payroll Taxes, (v) Advance Depreciation
of Business Assets; and (vi) Government Bank of Agriculture Grants. ThisNotice contains comments
made by interested parties, and responses of the Department to these comments, on anumber of aspects

255 Fed.Reg., 28 March 1990, p.11423.

3Fresh and Chilled Atlantic Sdmon from Norway: Determination of the Commission in Investigation
No. 701-TA-302 (Preliminary) under the Tariff Act of 1930, together with the Information obtained
in the Investigation, USITC Publication 2272, April 1990.

55 Fed.Reg., 29 June 1990, p.26727.

°56 Fed.Reg., 25 February 1991, pp.7678-7687.

56 Fed.Reg., 25 Feburary 1991, pp.7679-7681.



of the Department' s determination that these programmes conferred countervailable subsidies and of
the Department's methodology for determining the amount of the subsidies. Such comments were
made inter aia regarding the methodology for calculating the benefits resulting from loans provided
under the Regional Development Fund Loans and Grants, the treatment of aleged income tax effects
of the reduction of payroll taxes, the question of whether an "upstream subsidy" analysis should be
conducted to determine whether subsidies to producers of smolt were passed through to exporters of
salmon, and the alleged conformity of the programmes at issue with Norway's obligations under the
Agreement.

14. On 2 April 1991, the USITC issued one fina determination for the purpose of both the
anti-dumping and countervailing duty investigations of imports of fresh and chilled Atlantic salmon
from Norway’, in which it concluded that an industry in the United States was materially injured by
reason of imports from Norway of fresh and chilled Atlantic sdmon which had been found by the
Department of Commerce to be subsidized by the Government of Norway and sold in the United States
at less than fair value.

I1l.  EINDINGS REQUESTED

15. Norway reguested the Panel to find that theimposition by the United States of the countervailing
duty order on imports of fresh and chilled Atlantic salmon from Norway was inconsistent with the
obligations of the United States under the Agreement. In particular, Norway requested the Panel to
find that:

(i) theinitiationof thecountervailing duty investigation wasinconsi stent with therequirements
of Article 2:1 of the Agreement;

(i) the imposition of countervailing duties in respect of regional development programmes
was inconsistent with Article 11 of the Agreement;

(iii) the calculation of the amount of the subsidies was inconsistent with Article 4:2 of the
Agreement;

(iv) the determination of material injury by the USITC was inconsistent with Article 6 of the
Agreement; and

(v) thecontinued imposition of the countervailing duty order wasinconsistent with Article 4:9
of the Agreement.

16. Norway initially requested the Pand to recommend to the Committee that it request the
United States to revoke the countervailing duty order on imports of fresh and chilled Atlantic salmon
from Norway or otherwise bring it promptly into conformity with the obligations of the United States
under the Agreement. At alater stage, Norway requested the Panel to recommend to the Committee

"Fresh and Chilled Atlantic Sdmon from Norway: Determination of the Commission in Investigation
of the Commission in Investigation No. 701-TA.302 (Final) under the Tariff Act of 1930, together
with the Information obtained in the Investigation, USITC Publication 2371, April 1991.




to request the United States to revoke the countervailing duty order and reimburse any countervailing
duties paid. Norway noted that this request was consistent with previous Panel Reports.®

17. The United States requested the Panel to find that the affirmative final determinations made
by the Department of Commerce and the USITC comported with the obligations of the United States
under the Agreement. In particular, the United States requested the Panel to find that:

(i)  the determination by the Department of Commerce of the existence of countervailable
subsidies was in accordance with the relevant provisions in Part | of the Agreement;

(ii)  thecalculation of theamount of the countervailing dutieswasin accordancewith Article 4:2
of the Agreement; and

(iii) the determination of the existence of material injury by the USITC was in accordance with
the provisions of Article 6 of the Agreement.

18. TheUnited Statesalso requested the Pandl to givearuling that certain mattersraised by Norway
were not properly before the Panel (infra, Section IV).

19. At therequest of the Panel, the United States presented its views on the merits of each of the
issues raised by Norway which it considered were not properly before the Panel. The Panel indicated
to the partiesthat thisrequest to the United Stateswaswithout prejudice to the Panel' sultimate decision
on the preliminary objections of the United States. TheUnited States considered that (i) theinitiation
of the countervailing duty investigation was in accordance with Article 2:1 of the Agreement, (ii) the
Department of Commerce had properly declined to conduct an upstream subsidy investigation, and (iii)
the arguments of Norway regarding Article 4:9 of the Agreement were factually incorrect and without
alegal basis in the Agreement.

IV. PRELIMINARY OBJECTIONS

20. The United States requested the Panel to give a preliminary ruling that the matter raised by
Norway regarding the standing of the petitioner to request the initiation of an investigation on behalf
of the relevant domestic industry was not properly before the Panel because this matter had not been
raised in the administrative proceedings before the investigating authorities in the United States, and
that the matters raised by Norway regarding the alleged failure of the United States to conduct an
"upstream subsidy" analysis and regarding the continued application of the countervailing duty order
were not properly before the Panel because they (1) were not within the Panel's terms of reference,
and (2) had not been raised during consultations and conciliation preceding the establishment of the
Panel.

8¢.9. "United States - Imposition of Anti-Dumping Duties on Seamless Stainless Steel Hollow
Products from Sweden", ADP/47, paragraph 5.24; "United States - Countervailing Duties on fresh,
chilled and frozen pork from Canada’, DS7/R, BISD 38530, paragraph 5.2; "Canada - Imposition
of countervailing duties on imports of manufacturing beef from the EEC", SCM/85, paragraph 5.6
and "New Zedand - Imports of electrical transformersfrom Finland", BISD 32555, paragraph 4.11.



1. Alleged failure to raise the issue of the standing of the petitioner in the administrative
proceedings before the investigating authorities in the United States

21. Regarding the matter of the standing of the petitioner, the United States noted the following
in support of its view that the failure of the Norwegian respondents to raise this matter before the
investigating authoritiesintheUnited Statesprecluded Norway fromraisingthisissueintheproceedings
before this Panel. The principle that a signatory must raise an issue, and present al facts, evidence
and arguments on that issue beforetheinvestigating authorities and may not present any facts, evidence
or argumentsin thefirst instance to areviewing body was manifest in the Agreement. The Agreement
provided domestic investigating authoritieswith the exclusive authority to gather and consider evidence
and make findings of fact and law concerning subsidization and injury issues (Articles 2, 4, 5, and 6).
The determinations of the investigating authorities must be made on the basis of the information before
the agency (Article 2:9). The investigating authorities must complete their investigation in one year
(Article 2:14). In addition, the investigating authorities must give all interested parties, including the
foreign respondents, "areasonable opportunity, upon request, to seedl relevant information” and "to
present in writing, and upon justification ordly, their views to the investigating authorities' (Article 2:5).
Throughout the investigative process, therefore, the Agreement required that al parties have the
opportunity to state al their arguments in order to influence the investigating authorities. Unlessthe
investigating authorities had all the facts and information (and arguments as to how to interpret those
facts and information) they could not take "fina action” consistent with the procedura prerequisites
of the Agreement. Accordingly, not only was there no provision in the Agreement for presentations
ex post facto to a Panel of facts or arguments which had not been raised before the investigating
authorities, but the terms of the Agreement, in fact, precluded this. Such untimely presentation of
argumentswould prevent theinvestigating authoritiesfrom conducting afull investigation, thusdenying
those authorities the opportunity to consider all the evidence and arguments and render determinations
on that basis. In specific, untimely arguments would also deny the other parties their rights under
Article 2:5 to see dl relevant information and to present their views to the investigating authorities.

22. The United States argued that the procedural and public policy bases of the requirement that
only matters raised in consultation and conciliation could be referred to a panel® aso applied to the
requirement to raise matters before the investigating authorities. Other rationales for this requirement
were that it preserved the integrity of the administrative process and alowed all parties to the
administrative proceeding an opportunity to consider and address the facts and arguments raised by
other parties. The requirement prevented a reviewing tribuna from usurping the function of the
administrative body which had the expertise to rule on the matter. Another purpose was to avoid
duplication of effort and waste of resources by the reviewing tribunal. The public policies behind the
doctrine of exhaustion of administrative remedies were virtually identical to the rationales underlying
the public international law rule of exhaustion of local remedies. Under that rule, if acountry offered
aremedy under itsloca laws and procedures, the local remedy should be pursued before the country
could be haled before an internationa tribunal for denying such a remedy.

23. TheUnited States noted in this context that, while in the proceedings before the Panel Norway
had claimed that the Agreement required investigating authorities, before initiating an investigation,
to take stepsto satisfy themselvesthat arequest for the initiation of an investigation was filed on behalf
of the domestic industry affected, in the case at hand neither the Government of Norway nor any of
the private Norwegian respondents had ever asked the Department of Commerce to take such " steps®
either during the period before the initiation of the countervailing duty investigation or at any time
after the initiation of the investigation. Norway, having the right under the Agreement to demand
consultationswith the United States any time apetition wasfiled with respect to imports from Norway,

®Infra, paragraph 40.




could have immediately requested, upon the filing of the petition in this case, that the Department of
Commerce take whatever steps Norway believed were necessary for the Department to meet the
obligations of the United States under the Agreement. Yet Norway had remained silent. In its notice
of theinitiation of the countervailing duty investigation, the Department had invited interested parties
to bring to its attention any information related to the petitioner's claim that it had filed the petition
"on behaf" of thedomestic industry. Y et the Government of Norway and the Norwegian respondents
(al of whom had been represented by the same counsel) had not responded to this invitation. The
Department had in recent years rescinded its initiation of investigations after having determined that
the petition in question had not been filed on behalf of the relevant domestic industry in the
United States.’® However, the Government of Norway and the private Norwegian participants had
never once, during nearly ayear of investigation and thousands of pages of filings, given any sign,
or made any representation, which could haveal erted the Department to the concern bel atedly expressed
by Norway in the proceedings before this Panel. Had any of the Norwegian participants done so, the
Department could have addressed the situation.

24. Norway contested that the doctrines of exhaustion of local remedies and of exhaustion of
administrative remedies applied to dispute settlement proceedings under the Agreement.

25.  With respect to the doctrine of exhaustion of local remedies, Norway submitted the following.
First, under public international law, the rule of exhaustion of local remedies applied only to cases
of diplomatic protection, as distinguished from cases involving "direct injury" to a state. In dispute
settlement proceedings under the Agreement, a signatory was not bringing a claim on behalf of one
of its nationals. the cause of action in such proceedings was the "direct injury” to asignatory in the
form of nullification or impairment of benefitsaccruingto that signatory or intheform of theimpedance
of the achievement of any of the objectives of the Agreement. Second, there was no basis in the text
of the Agreement for the application of the doctrine of exhaustion of local remedies. Unlike many
other international agreements which included an exhaustion of loca remedies requirement, the
Agreement did not include such a requirement. Had the signatories intended to include such a
requirement (which would have drastically changed the procedura steps delineated in the dispute
settlement provisions of the Agreement), they would have done so explicitly. Third, there was no
GATT practicerecognizingtheloca remediesdoctrine. N° GATT Panel had even hinted that exhaustion
of local remedies was required. In fact, as demonstrated by recent Panel Reports, GATT practice
was contrary to such a requirement.** The Vienna Convention on the Law of Treaties directed in
Article 31:3(b) that subsequent practice was to be taken into account when interpreting the provisions
of an internationa agreement. In the case of the General Agreement, such subsequent practice clearly
did not require the exhaustion of local remedies. The Vienna Convention did not support the
incorporation of unexpressed principles of internationd law. 1t did alow parties to rely on supplementary
means of treaty interpretation when interpreting ambiguous terms of a treaty. However, it was one
thing to use customary internationa law to interpret ambiguous terms of an international agreement;
it was quite another to read into the Agreement such amajor modification asthelocal remediesdoctrine.
If this principle was to be required, the decision had to come through reflective consideration and
negotiation by all signatories at the multilatera level.

%e.g. GilmoreStedl Corp. v. United States, 585F. Supp. 670(CIT 1984), aff' d subnom. Oregon
Steel Millsv. United States, 862 F. 2d 1541 (Fed. Cir. 1988)

1" United States - Imposition of Anti-Dumping Duties on Imports of Seamless Stainless Sted Hollow
Products from Sweden, ADP/47 and "United States - Definition of Industry Concerning Wine and
Grape Products, SCM/71, adopted on 28 April 1992.
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26. Norway also submitted that the exhaustion of local remedies requirement was a narrow rulein
public internationa law, applicable only to internationd adjudication, unless otherwise explicitly directed
in an international agreement. There was no customary international law rule which required the
exhaustion of local remediesin any other kind of international disputefora. For example, internationa
arbitration agreements were not subject to the requirement of exhaustion of locd remedies. Furthermore,
international tribunals which had applied the exhaustion of local remedies doctrine had taken aflexible
approach in its application and had required exhaustion only after carefully balancing the practical and
political pros and cons of doing so. In particular, public international law made the application of
the exhaustion of local remedies dependent on criteria of reasonableness and did not require such
exhaustion where local remedies were inadequate and ineffective.*® No adequate remedy was available
for Norway in the courts of theUnited Statesfor abreach by theUnited Statesof its GATT obligations.
US domestic law did "not provide a meaningful lega requirement that GATT law be observed".*®
In fact, a US trade statute specifically commanded that no provision of any trade agreement, nor the
application of any such provision to any person or circumstance, in conflict with any United States
statute, shall be given effect under the laws of the United States.** In addition, many courts in the
United Statesrefused to givefull lega effect to the Genera Agreement.*® Thus, there were no effective
local remedies to exhaust in the United States in case of a breach of the General Agreement by the
United States.

27. Norway further argued that strong policy considerations dictated that a local remedies doctrine
not beappliedto dispute settlement proceedingsunder the Agreement. Theimposition of an exhaustion
of local remediesrequirement would result inyears of delay in the dispute settlement processand would
thereforebeinconsistent with the Agreement' s purpose of theeffective and timely resol ution of disputes.
Finaly, even if onewereto apply the requirement of exhaustion of local remedies to dispute settlement
proceedings under the Agreement, account had to be taken of the fact that, as confirmed in a recent
judgement of the International Court of Justice, international law permitted the use of arule of reason
in the interpretation of the requirement; under this approach, the exhaustion requirement did not mean
that each and every minute aspect of aclaim had to be raised in the local fora before the claim could
be raised at the international level.®

28. Regardingtheprinciplereferredto by theUnited Statesof exhaustion of administrativeremedies,
Norway submitted that this principle was a requirement of US administrative law but not a principle
of publicinternational law. Sincethisprincipledid not originatein publicinternationa law, thereasons
for not applying it to dispute settlement proceedings under the Agreement were even stronger than
in the case of the exhaustion of local remedies doctrine. In any event, the exceptions established under
USjurisprudenceto theapplication of therequirement of exhaustion of administrativeremediesweighed
against the application of this requirement to dispute settlement under the Agreement. Thus,
United States courts enjoyed a degree of discretion in the application of this requirement and did not
apply it when the administrative remedy was inadequate and when resort to agency proceedings would
be futile. Given that US trade law was not required to be in conformity with relevant international
agreements'’ there were no " effective" administrative remediesto exhaust in casesinvolving an action
of the United States inconsistent with its obligations under the General Agreement. Since the
United States Department of Commerce and other relevant agencies often did not apply GATT law
on any consistent basis, it was aso often futile for a contracting party to raise GATT related issues
before these agencies.

2 Norwegian Loans Case, ICJ Reports (1957) p.9.

BHudec, "The Legal Statusof GATT inthe Domestic Law of the United States', in: Hilf, Jacobs,
Petersmann, (eds.) The European Community and GATT (1986) p.193.

1419 .C. S2504(a) (1983 & Suppl. 1991).

®e.g. Algoma Steel Corp. v. United States, 865 F.2d 240 (Fed.Cir. 1989).

°Elettronica Sicula S.p.A. Case, 1989 I.C.J. Reports, p.94.

" Supra, paragraph 26.
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29. Norway aso observed inthiscontext that amajor rationaefor the application of the requirement
of administrative remedies was that it was inefficient and inappropriate to have courts review factua
issues which could more effectively be considered by an agency having expertisein that area. In light
of this, courts had often excused the exhaustion requirement when reviewing issues of law, as opposed
to issues of fact. The issues raised by Norway before this Panel similarly concerned issues of law,
not of fact. The questions before the Panel concerned not what the facts were but whether the
inter pretation and consideration of thefactsby theUnited Stateswereinconformity withtheobligations
of the United States under the Agreement.

30. Norway did not contest that the issue of the standing of the petitioner in the countervailing duty
investigation had not been raised before the investigating authorities in the United States by the
Norwegian respondents. However, the question of whether the petitioner was acting on behaf of the
domesticindustry had beenraised in aletter to the Department of Commerce from adomestic producer,
prior to theinitiation of the investigation. The Department had ignored thisletter. Moreimportantly,
the Panel established by the Committee on Anti-dumping Practices in the dispute between Sweden and
the United Statesin " United States - Imposition of Anti-Dumping Duties on Imports of Seamless Stainless
Steel Hollow Products from Sweden"*® had held that, before initiating an investigation, investigating
authoritieswererequired to satisfy themselvesthat awrittenrequest for theinitiation of theinvestigation
was filed on behalf of the domestic industry. To satisfy themselves as to industry support, the
investigating authorities had to take affirmative steps. The Panel had found that it was not sufficient
to rely upon statements by petitioners claiming to be acting on behalf of the domestic industry. Thus,
the question of the standing of a petitioner did not need to be raised by any party: investigating
authoritieswere under an affirmative obligation to satisfy themselves that a petition wasfiled on behal f
of the domestic industry. Indeed, in the case considered by the Panel in the dispute between Sweden
and the United States, there had been no challenge of the petitioner's standing prior to the initiation
of the investigation.

31. Norway further argued that it was consistent practice of the United States to assume that a
petitioner was acting on behaf of a domestic industry until such time as a substantial proportion of
the domestic industry come forth to oppose the petition.® The United States would not investigate
the standing of a petitioner if the challenge came from foreign private respondents of from aforeign
government. There had therefore been no reason for the Norwegian respondents to raise this issue
during the investigation.

32.  The United States submitted that it had not argued that the public international law rule of
exhaustion of local remedies was applicable to dispute settlement proceedings under the Agreement
but that the rationale of this rule was similar to the rationale of the Agreement-based requirements
that an issue first be raised in the domestic administrative proceedings. Norway had not addressed
the specific language of the Agreement relied upon by the United Statesto support itsview that amatter
not raised before the investigating authorities could not in the first instance be raised before a Panel.
Rather, it had argued that the GATT system generdly did not impose a requirement to go through
national authorities before raising an issue in GATT dispute settlement proceedings. However, the
Agreement established a réle for domestic investigating authorities not found under other GATT
provisions. Under Norway's argument, the investigating authorities were virtua appendages, which
could beignored at will. Thisview wasinconsistent with the central and exclusiverale provided under
the Agreement for the investigating authorities.

BADP/47.
Ye.g. Certain Electrical Conductor Aluminium Redraw Rod from Venezuela, 53 Fed.Reqg.
p.24764 (1989).
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33. The United States considered that, while Norway's discussion of the public international law
rule of exhaustion of local remedies was beside the point in that the United States had not argued that
this rule applied to dispute settlement under the Agreement, Norway's interpretation of this rule was
in any event erroneous. Historically, the rule of exhaustion of local remedies had been used in cases
where the national of one country had been injured by another country. In these cases, the national
was required to seek redress under the allegedly offending country's system before asking his own
government to try to resolve the dispute on a government-to-government level. The doctrine did not
apply to disputes solely between countries. This distinction had been clarified in a recent judgement
of the International Court of Justice in the Elettronica Sicula S.p.A. case.?® There, the United States
had claimed that the doctrine did not apply because the United States was representing itself, not the
two American companies involved. The Court had rejected this argument, stating that "the matter
which colours and pervades the United States claim as awholeis the alleged damage to Raytheon and
Machlett, said to have resulted from the actions of the Respondent”.? The Court had thus ruled that
the doctrine of exhaustion of local remedies applied when a nation was primarily representing its
nationals, even if some issues of sovereignty were present.

34. Intheview of the United States, theinterests of the Norwegian exporters " coloured and pervaded"
Norway'sclaimintheproceedingsbeforethisPanel. Thisdisputehad arisenonly after theUnited States
had imposed countervailing duties on Norwegian imports of fresh and chilled Atlantic salmon. The
arguments made by Norway werein most instances identical to those which were made or could have
been made by the private Norwegian interests during the investigations. In fact, Norway was actually
espousing theinterests of itsnationalsin these proceedings. Norway' sargument that it was adjudicating
its own rights under the Agreement, separate and apart from the interests of its nationals would create
an exemption to the local remedies doctrine which would effectively swallow the entire doctrine. By
definition, any time one country brought a claim against another, international lega rights, usually
treaty rights or the equivalent, were a issue. To argue, as did Norway, that in any such instance the
international matter involves an offence by one country against another and is thereby exempt from
the exhaustion doctrineignored the international jurisprudence on thissubject. The United States was
not claiming that disputes involving fundamentally private interests in which there was an element of
government-to-government obligationswerenot rightfully asubject for international disputeresolution,
but only that such disputes would not be exempted from the principle of exhaustion of local remedies.

2. Matters allegedly not within the terms of reference of the Panel or not raised during
consultations and conciliation

35. TheUnited States argued that the matter raised by Norway regarding the failure of the Department
of Commerce to conduct an " upstream subsidy" analysiswas not within the Panel' sterms of reference
and accordingly should not beconsidered by thePanel. During the consultationand conciliation process,
Norway failed to address the issue at all, either under the category of " calculation methods" or as an
issue that should be addressed in the injury investigation. Norway addressed the issue for the first
time in the entire dispute resolution proceedings in its first submission before the Panel. Document
SCM/M/53 defined the Panel’ sterms of reference by referring to " the matter referred to the Committee
by Norway in SCM/123 and Add.1". Document SCM/123 referred to the Government of Norway's
"reservations to the calculation methods of alleged subsidies’. However, on page 2 of document
SCM/123/Add. 1, Norway had detailed these " reservations' asbeing (1) thefailure of theUnited States
to take account of secondary tax effects of the subsidies, and (2) the aleged double-counting of the

201989 I.C.J. Reports, p.15.
2 |bid., paragraph 52.
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interest rate charged to the saimon farms. There had been no mention of "upstream subsidies’
whatsoever. This matter was therefore outside the terms of reference of the Panel.

36. Norway argued first that in document SCM/123 it had not only stated a concern over whether
the United States had applied the appropriate injury standard (which required a consideration of the
trade effects of the subsidies) but had also raised a concern regarding the calculation of the level of
alleged subsidization. In the addendum to this document, Norway had in paragraph 2 stated that it
would raise before the panel to be established the issue of the caculation of the level of the subsidies
which the United States had found to exist. In paragraph 3.C of the addendum, Norway had expressed
concern over the failure of the United States to consider the trade effects of the subsidies. Second,
thetermsof reference of the Panel defined asthe Panel' smandate the examination " of the matter referred
to the Committee by Norway in SCM/123 and Add.1". The"matter" referred to the Committee was
the imposition of countervailing duties by the United States on imports of fresh Atlantic salmon from
Norway. The question of whether the United States had fulfilled its obligations under the Agreement
by imposing countervailing duties without adjusting for the fact that most of the benefits of the
programmes it had found to exist had gone to producers of smolt, not to producers of saimon, and
by failing to consider the trade effects of the programmesit had determined to be subsidieswas properly
before the Panel. Indeed, the issue of the treatment of alleged subsidies to smolt producers had been
at issue since the investigation which had resulted in the imposition of the countervailing duties and
wasthus part of "the matter referred to the Committee". Third, the signatory imposing countervailing
dutiesin contravention of itstariff bindings had to justify its actions. In the case under consideration,
the United States had to demonstrate that it had considered al relevant facts in determining whether
to impose countervailing duties because previous Panels had established that anti-dumping and
countervailing duties could be imposed only after certain facts had been established.? In this case,
by failing to examine the trade effects of regiona programmes (which included a determination of
whether there were any trade effects from the alleged subsidies to smolt producers) the United States
had not considered all relevant facts. Norway had consistently raised the question of the treatment
by the United States of the subsidies to smolt producers as part of the concern that the United States
had imposed a countervailing duty in excess of the level of subsidisation found to exist, as part of its
concern that the United States had not applied the appropriate injury causation standard, and as part of
its concern that the United States had not, as required by Article 11 of the Agreement, considered the
trade effects of the subsidies.

37.  Norway further argued inthiscontext that in" United States- Imposition of Anti-Dumping Duties
on Imports of Seamless Stainless Steel Hollow Products from Sweden”, the Panel had determined that,
rather than promulgating ageneral standard for considering facts and arguments not previously raised,
the Pandl would examine and decide on such facts and legal arguments as "they arose in relation to
the specific mattersin dispute’.?® This standard was correct. Where the facts or legal issues related
to the general issue before a panel, the panel ought to consider all relevant arguments and issues.
Moreover, aslong as the issue was raised by the complaining party at the time of itsfirst submission
to the panel, the other party to the dispute would not be prejudiced since it would have several

opportunities to respond.

38. Finaly, Norway submitted that itsrequest for the establishment of apanel had been moredetailed
than any previous request for the establishment of apanedl. It would be ironic if Norway were to be
penalized for providing greater information than any other complaining party had ever done.

#2e.g. "New Zedand - Imports of Electrica Transformers from Finland", BISD 325/55,
paragraph 4.4; "United States- Countervailing Dutieson fresh, chilled and frozen pork from Canada’,
DS//R, BISD 38530, paragraph 4.8.

BADP/4T.
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39. TheUnited States observed that in itsfirst submission to the Panel Norway had trested the question
of the treatment of subsidies to smolt producers entirely as an issue relating to the calculation of the
amount of thesubsidy. Theargument that thisissue pertained to Norway' s claim that the United States
had failed to consider the trade effects of the subsidies had appeared only at a later stage of the
proceedings. Norway's attempt to place thisissue under the injury rubric ignored the true nature of
the issue and the substance of what Norway had argued in its first submission.

40. TheUnited Statesalso argued that theissue of thetreatment of subsidiesto Norwegian producers
of smolt was not properly before the Panel because the issue had not been raised during consultations
and conciliation preceding the establishment of the Panel. Asillustrated by Articles 3, 17 and 18 of
the Agreement, the Agreement embodied a fundamentd principle of jurisprudence that certain procedures
must befollowed beforeaPanel could consider amatter. Beforeasignatory could initiate aconciliation
processunder Article 17 with respect to acountervailing duty procedure, consultationsunder Article 3
must have failed. Only if the Committee was unable to resolve the matter through conciliation could
apanel be established. Therefore, an issue could not be presented in the first instance before a panel.
Theprincipleat issuehere, closely akin to the notion of exhaustion of local remediesunder international
law, had a procedura component and a public policy component. The procedural component was
that asignatory must advance through the appropriate forain sequence, asreflected in the requirements
of Articles 3, 17 and 18 that consultations be concluded before a signatory was alowed to resort to
conciliation and that the Committee was not allowed to establish apanel until the conciliation process
had ended. The public policy component was for the thorough and orderly resolution of disputes.
Thiswasreflected in the requirements that investigating authorities conduct the investigation and that
consultations and conciliation concern the mattersin that investigation. This policy would be defeated
if signatories were allowed to raise issues for the first time before apand. It was only by requiring
that al relevant issues be raised throughout the dispute settlement process that the Agreement could
provide any redlistic chance of resolving that dispute in the most fair and effective way possible.
Withholding any issue not only prejudiced the opposing party, but aso undermined the structure of
the dispute settlement system of the Agreement.

41. Norway argued that, even if the matter of the treatment of subsidies to smolt producers had not
been raised during consultations and conciliation, this would not preclude the Panel from considering
this matter in its proceedings. Referring to its comments on the principles of exhaustion of loca remedies
and of exhaustion of administrative remedies®, Norway rejected the application of these principles
to theremedies provided for under the Agreement. In any event, theissue of the treatment of subsidies
to producers of smolt had in fact been raised by Norway during consultations and conciliation, as
demonstrated by written questions addressed by Norway to the United States as part of the process
of consultations under Article 3 of the Agreement. In these questions Norway had asked the
United States to explain how the US legislation complied with the provisions of Article 11 of the
Agreement (which required aconsideration of thetrade effects of subsidies) and whether USIegislation
required that in determining whether injury was caused by subsidised importsthe effects of the subsidies
in question be taken into consideration. Furthermore, in its request for conciliation under Article 17
of the Agreement (SCM/117) Norway had stated that the United States had failed to demonstrate that
the regiona development programmes countervailed by the United States had caused a distortion of
trade. This issue had also been raised by the representative of Norway at the meeting held by the
Committee for the purpose of conciliation under Article 17 in July 1991.

42. The United States argued that the issue raised by Norway regarding the continued imposition
of the countervailing duty order was not properly before the Pandl because thisissue had not appeared
in Norway' srequest for the establishment of apanel (SCM/123 and Add.1) and was therefore outside

2 Supra, paragraphs 25-29.
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the Pand's terms of reference. In addition, this issue had not been raised during the consultations
and conciliation preceding the establishment of the Panel.

V. ARGUMENTS OF THE PARTIES

1.  Argumentson Article VI of the General Agreement as an exception

43. Norway argued that Article V1 of the Genera Agreement congtituted an exception to the obligations
of Articles | and Il of the General Agreement. The interpretative practice of the contracting parties
confirmed that exceptions such as Article VI had to be interpreted narrowly and that the contracting
party invoking the exception had the burden of proof of demonstrating that it had met al therequirements
of the provision in question.® Article VI of the General Agreement provided that no anti-dumping
or countervailing duties could be levied unless certain facts had been established and the contracting
party invoking this Article had taken into account all facts necessary to meet the requirements of this
Article.®® The contracting party taking action under this Article must establish the existence of these
facts when its action was challenged.?” In the matter before this Panel, the United States had not
demonstrated that it had met these requirements.

44. The United States considered that the proposition that Article VI of the General Agreement
constituted an exception to fundamental rights and obligations under the Genera Agreement was
contradicted by thetext, structureand thedrafting and interpretative histories of the General Agreement.
Thefact that with respect to no other commercial practi cesubject to provisionsof the General Agreement
the drafters had used language as strong asin Article VI, where they had expresdy provided that injurious
dumping wasto be " condemned," was revealing of the key rdle intended by the draftersfor the unfair
trade remedies within the GATT framework. The structure of the General Agreement aso confirmed
that Article VI had not been drafted as an exception. Article VI was placed at the beginning of the
Genera Agreement, where the primary subjects of the General Agreement were found. By contrast,
where the drafters had intended to craft exceptions, they had placed them at the end of Part Il of the
Genera Agreementin Articles XX and XXI. Indeed, the placement of these Articles (grouped together
at theend of Part 1), their titles (expressly identified as exceptions) and their text (e.g. the requirement
that measures taken under these provisions not be a " disguised restriction on international trade) all
set them clearly apart from inter alia Article VI. Moreover, application of anti-dumping and/or
countervailing duties had al so not been encumbered with restrictionsand requirementsfound elsewhere
in the General Agreement, e.g. in Article XIX.

45. Norway argued that the proposition advanced by the United States that Article VI was not an
exception to fundamental principles of the General Agreement wasinconsi stent with the plain language
of this Article and the overall objectives of the General Agreement. This view was aso incompatible

%e.g. Report of the Panel in "Canada - Import, Distribution and Sale of Alcoholic Drinks by
Canadian Provincial Marketing Agencies’, BISD 355/37; Report of the Panel in "Canada -
Administration of the Foreign Investment Review Act,”, BISD 305140, and Report of the Panel in
"United States - Countervailing Dutieson fresh, chilled and frozen pork from Canada’', DS7/R, BISD
385/30.

“Report of the Panel in "Swedish Anti-Dumping Duties', BISD 3981, paragraph 15; Report
of the Panel in "United States - Countervailing Duties on fresh, chilled and frozen pork from Canada,
DS//R, BISD 38530, paragraph 4.8.

#'Report of the Panel in " Swedish Anti-Dumping Duties’, BISD 35/81, paragraph 15 and Report
of the Panel in "New Zeaand - Imports of Electrica Transformers from Finland", BISD 32555,

paragraph 4.4.
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with previouspane findings, viewsof well respected international legal scholarsand thedrafting history
of the General Agreement. Inany event, theUSargument on Article VI wasirrelevant since, whatever
thenatureof Article VI, inthecasebeforethisPanel theUnited Stateshad not met expressrequirements
of the Agreement.

46. Norway argued that the statement in Article VI of the General Agreement that injurious dumping
was to be "condemned" provided no support for the view that Article VI was not an exception to
fundamental principlesof the General Agreement. When, at thesecond session of theCONTRACTING
PARTIES, the text of Article VI of the General Agreement had been replaced by Article 34 of the
Havana Charter, the Working Party had noted that there was no difference in meaning between the
origina Article VI and Article 34 of the Havana Charter.?® This demonstrated that the inclusion of
the word "condemned" was without significance. If anything, the drafting history of Article 34 of
the Havana Charter indicated that the term " condemned” had been added in order to limit, not expand,
the use of anti-dumping measures. In November 1947, at the Havana Conference, Article 34 of the
draft Charter had been considered by the sub-committee on genera commercia policy provisions.
A number of delegationsto this committee had wanted to expand Article 34 to include acondemnation
of dumping and to cover in addition to "price dumping" al forms of dumping without requiring an
injury test. Another group of delegations had believed that the primary objective of the Article should
be to restrict the abuse of anti-dumping measures. The result had been the current text of Article VI,
which kept the main focus of the Article on limiting the use of anti-dumping duties but which included
astatement that dumping wasto be " condemned”, but only dumping asdefined in Article VI, and only
if injury was aso found. The inclusion of the word "condemned" had been necessary to reach a
compromise under which the coverage of the Article was limited to instances of price dumping which
caused injury. Norway noted that the United States had been among the del egations which had wanted
the focus of the Article to be on restricting the use of anti-dumping duties, not on limiting the use of
dumping in general.

47. Norway considered that Article 11:2(b) of the Generd Agreement supported the view that Article VI
was an exception. The language and placement of this provision demonstrated that the imposition of
anti-dumping and countervailing duties was intended to be an exception to, not a fundamental right
of, the General Agreement. In fact, one author had described the reference to anti-dumping and
countervailing duties in Article 11:2(b) as an "exception”.?

48. Inresponsetotheargument of the United Stateswith respect tothe placement of Article VI within
the General Agreement, Norway observed that this argument overlooked thefact therewere exceptions
scattered al over the text of the General Agreement, e.g. in Articles 1:2, 11:2(a), (b) and (c), 111:3,
I1:6, 1V, XI1, X1V and X1X. Therewasthereforeno basisfor the view that the placement of Article VI
inthe General Agreement indicated that the Article was not an exception. With respect to the argument
that the absencein Article VI of provisions regarding consultation confirmed that this Article was not
an exception, Norway noted that this argument ignored the practice of many signatories to require
consultations before imposing duties under Article VI. Moreover, this argument failed to take into
account that consultation procedures had been included in the Agreement and in the Agreement on
Implementation of Article VI of the General Agreement, which had been designed to elaborate upon
the requirements of Article VI.

49. The United States further argued that the negotiating history of the General Agreement
demonstrated that remedies for dumped and subsidized goods had from the beginning been afundamenta
aspect of the General Agreement. Asdescribed in arecent GATT publication, the promotion of fair

ZBISD 11/41.
#Jackson, World Trade and the Law of GATT (1969), p.210.
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competition (defined as curbing government subsidies, dumping and " other distortions of internationa
competition") had been and remained one of the fundamental objectives of the General Agreement.*
Thisrecent description of thefundamental natureof therightsunder Article VI reflected the negotiating
history of the General Agreement. The drafters of the Genera Agreement had recognized in 1947
that distortions to international competition caused by unfair trade practices could be so severe that
effectiveremediesto curb such distortionswere essentia: indeed, asessential to an overall programme
of liberaization of internationa trade as, for example, them.f.n. principle and the national treatment
principle. The essential balance reflected in the text of the General Agreement was that contracting
parties would open their markets - principally through tariff reductions - in exchange for reciprocal
access and the right to take action against unfairly traded imports. Without such disciplines, tariff
reduction would have been of little or no value. Theimportance of disciplines governing unfair trade
practices was reflected in the formal announcement by the United States Department of State of the
accession of theUnited Statestothe General Agreement. Describing Part 11 of the Genera Agreement,
which contained thecommercial policy provisions(including Article V1), the Department had explained
that:

"Part |1 dealswith barriersto trade other than tariffs.... The provisions of Part Il are intended
to prevent the value of the tariff concessions from being impaired by the use of other devices,
and also to bring about the genera relaxation of non-tariff trade barriers, thus assuring afurther
quid pro guo for the action taken with respect to tariffs."3!

50. Regarding the negotiating history of the General Agreement, the United States aso observed
that injurious dumping had been viewed with such concern during the original GATT negotiations that
proposals had been considered to permit imposition of tougher countermeasures than merely offsetting
duties.** However, in the end the Article VI remedy had been limited to such duties. This choice
indicated clearly that the drafters of ArticleVI had been capable of narrowing the
anti-dumping/countervailing duty instrument in the General Agreement in whichever way they chose.
The negotiating record reveaded that the drafters had narrowed the remedy. By contrast, there was
no support for the view of Norway that the application of that remedy should be further narrowed by,
inter alia, establishing a burden of proof or persuasion on parties invoking their fundamenta rights
under Article VI. Indeed, the narrow nature of the remedy suggested the contrary: if the imposition
of offsetting duties alone was to bear the burden of remedying the harm caused by, and deterring these
anti- competitive and unfair trade practices, the application of the remedy should be broadly construed.
In particular, it should not be restricted except as expressly required by the terms of Article VI. The
drafting history also demonstrated that no specia burden of proof had been contemplated with respect
to contracting parties imposing duties under Article V1. Early proposals that the importing country
berequiredto provedumping alegationshad been rejected infavour of theweaker and broader language
of Article VI asadopted, whichsimply providedthat imposition of anti-dumping dutiesor countervailing
duties should occur only after adetermination by a contracting party that dumping and injury existed.*

51. Norway argued that the main objective of the General Agreement was the reduction of tariff
rates on an m.f.n. basis. By contrast, nothing in the General Agreement obligated nations or firms
to refrain from dumping.® While " promoting fair competition" might be one of the objectives of the
Genera Agreement, the GATT had never defined thisto mean " curbing government subsidies, dumping

OGATT What It Is, What It Does (1990), p.4.

317 Dept. State Bull., 1042, 1045 (1947).

#Jackson, World Trade and the Law of GATT, (1969), p.421, note 55.

BE/PC/T/C.11/32 (1946) (Note of the Benelux countries.

*Report of the Pandl in "Canada - Administration of the Foreign Investment Review Act, BISD
305/140, 164.
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and other distortionsof international competition”, asclaimed by theUnited States. Infact, thearbitrary
imposition of anti-dumping duties was regarded as a protectionist device in its own right, retarding
the promotion of fair competition.®* The GATT publication referred to by the United States did not
definethe promotionof fair competitioninthemanner suggested by theUnited States. Rather, it pointed
out in aneutral fashion that "increasingly, the GATT is concerned with subsidies and dumping," and
then pointed out more specificaly that "the rules under which governments may respond to dumping
in their domestic market by overseas competitors are contained in the GATT and an Anti-Dumping
Code." Thus, the Generd Agreement and the Agreement on Implementation of Article VI of the Generd
Agreement provided for limitationson the useof anti-dumping measuresand did not regul atethepractice
of dumping as such. This publication further referred to Article | of the Genera Agreement as "the
key article’ of the Genera Agreement and described Article VI as a"technicd article designed to prevent
or control possible substitutes for tariffs'. The publication also referred to Article VI as "lay[ing]
down the conditions under which anti-dumping duties may be imposed”, which again confirmed that
Article VI dealt with limits on the use of anti-dumping measures. Moreover, the United States was
incorrect in referring to dumping as "unfair trade" in its discussion of this GATT publication. This
publication did not describe dumping as "unfair trade"; nor was dumping described as "unfair trade"
inthetext of theGenera Agreement or inthe Agreement on Implementation of Article VI of theGeneral
Agreement.

52. Inthe view of Norway, the State Department publication referred to by the United States did
not provide support for theview that Article VI remedieswereafundamental right of contracting parties
to the General Agreement. The paragraph quoted by the United States referred to "non-tariff trade
barriers" and did not discuss dumping. Interestingly, dumping was not mentioned in the introductory
paragraph in which the State Department discussed the scope of the General Agreement, or in the
paragraph which summarized the provisions of Part 1l of the General Agreement. By contrast, rules
on tariffs, preferences, quotas, internal controls, customsregulations, statetrading and subsidies were
al identified in the introduction as key features of the General Agreement. This absence of areference
to the imposition of anti-dumping duties contradicted the view that from the outset the application of
such duties had been considered afundamental right under the General Agreement. To the contrary,
the position of the State Department as reflected in this publication supported the view that Article VI
had been intended to limit the application of anti-dumping measures, rather than to discipline dumping,
as claimed by the United States.

53. TheUnited States, referring to the Panel Reportsin " Swedish Anti-Dumping Duties'**in " New
Zedland - Imports of Electrical Transformers from Finland"*, argued that the interpretative history
of the General Agreement strongly supported theview that Article VI should be construed asaremedia
provision, rather than as an exception. The former Report was significant in that the Panel had held
that a principle as important as the m.f.n. principle was not applicable to duties imposed under
Article VI. By contrast, true exceptions, such as Article XX and XXI contained "soft" m.f.n.
provisions, generaly requiringor urging compliancewithm.f.n. principlestotheextent notinconsistent
with the exception itself. Equally important was the Panel’ s holding that a party invoking Article VI
bore no specia burden of proof. Rather, the Panel had simply found that it:

"would be reasonable to expect that [a] contracting party should establish the existence of
[dumping] when its action is challenged."*®

#See, eg. Petersmann, "Need for Reforming Anti-Dumping Rules and Practices’, in 45
Aussenwirtschaft 179 (1990).

*BISD 35/83.

3’BISD 325/55.

¥BISD 3583, 86.
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To understand what the Panel had meant by " establishing the existence of dumping", it wasinstructive
to note the context of the Panel's comment. The Panel had noted that the Swedish authorities "had
not established that the export prices of the Italian exporters were less than the normal value'.*® In
the words of the Panel: "no definitive evidence had been brought forward to support the conclusion
[of dumping]".* In other words, the Swedish authorities had not even collected the most rudimentary
evidence of dumping; indeed, they appeared confused as to whether they believed that dumping had
occurred on the basis of a comparison between home market prices and export prices, third country
prices and export prices, or constructed values and export prices.** The facts of this case thus
demonstrated that the Panel was to be taken at the plain meaning of its words when it had written that
dumping must be "established" before action under Article VI was permitted.

54.  Withrespect to thedisputein"New Zealand - Importsof Electrical Transformersfrom Finland",
the United States observed that, while the Report of the Panel in this dispute was most frequently
cited for reiterating the words of the Panel in the Swedish Anti-Dumping Duties case that a party invoking
Article VI "must establish the existence" of injurious dumping, in fact the holding of the Panel in this
case was far richer and consisted of two essential elements. First, the Pandl had discussed the parties
respective allegations with regard to New Zealand' s determination of dumping. After describing in
detail the arguments of the parties to the dispute, it had reached the following conclusion:

"[The Panel] aso noted that Article VI did not contain any specific guidelinesfor the calculation
of cost-of-production and considered that the method used in this particular case appeared to
be areasonable one. Inview of this... the Panel considered that there was no basis on which
to disagree with the New Zealand authorities' finding of dumping."“

The Panel's conclusion clearly indicated that, absent an express provision of the General Agreement
which a complaining party could demonstrate to have been violated, and in the absence of evidence
demonstrating that the factual basis of the determination did not conform to the requirements of the
Genera Agreement, the party taking action under Article VI could be considered to have acted within
itsrights. In other words, the burden of producing evidence to the effect that the determinations were
not made on a justifiable factual or legal basis rested with the complaining party.

55.  Turning to the conclusions of the Panel on the injury determination, the United States noted
that the Pand had faced an absolutist argument from New Zedand that the Genera Agreement did
not permit any body other than a national investigating authority to make an Article VI determination
or to review the basis for such adetermination.* Not surprisingly, the Panel had rejected this attempt
to escape GATT review, finding that what New Zealand was asking for would be " complete freedom
and unrestricted discretion in deciding anti-dumping cases without any possibility to review the action
taken inthe GATT".* Once again, it was in the context of responding to this argument that the Panel
had concluded that a contracting party was under an obligation "to establish the existence" of dumping
and injury.

56. The United States concluded that the two above-mentioned Panel Reports revealed that a
contracting party acting under Article VI must beabletoillustratethefactual basis of itsdeterminations.
In other words, the authorities must establish, quite literaly, the facts on which their decision was

¥BISD 39/87.

“BISD 35/88.

“BISD 35/88-89.
“2BISD 325/55, 67.
“BISD 325/55, 61-62.
“BISD 329/55, 67.
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founded. However, it was up to the party asserting a violation of the General Agreement and/or
Agreement to demonstrate the basis - based on the express requirements of the General Agreement
or the Agreement - for the finding of a violation.

57. TheUnited Statesargued that the conclusory statement - in dicta- by the Panel in" United States
- Countervailing Duties on fresh, chilled and frozen pork from Canada'* concerning the scope of
Article VI and its status as an "exception” to fundamental rights and obligations under the Genera
Agreement found no support in the text of the General Agreement. The sources relied upon by this
Panel when making this statement did not evenrelate to theinterpretation and application of Article VI:
the Report of the Panel in" Canada- Administration of the Foreign Investment Review Act"® concerned
an interpretation of Article XX; the Report of the Panel in "Canada - Import, Distribution and Sale
of Alcoholic Drinks by Canadian Provincial Marketing Agencies'*’ involved Article XXIV:12; and
the Report of the Pandl in "Canada - Import Restrictions on Ice Cream and Y oghurt"“® involved an
interpretation of Article X1:2(c)(i) of the General Agreement. Accordingly, the Panel's statement
regarding Article VI as an exception was fundamentally in error and should be rejected by the Panel
in this case.

58. Norway argued that previous Panel Reports supported the position that Article V1 of the Genera
Agreaement was an exception to fundamenta rules of the General Agreement. The Pand in "United States
- Countervailing duties on fresh, chilled and frozen pork from Canada' had specifically stated that:

"Article VI:3, an exception to the basic principles of the Genera Agreement, has| to be
interpreted narrowly."#

The sources cited by this Pand in its statement on Article VI were relevant in that the Panel Reports
referred to by this Panel had involved various exceptions to the basic rules of the General Agreement
and had described how such exceptions were to be interpreted. Each of these exceptions required the
contracting party invoking the exception to justify the use of the exception with specific evidence.
The United States could not ask this Panel to ignore the findings of the Panel in the pork case given
that GATT panelswere to make their judgements based upon the provisions of the General Agreement
and past panel reports. The Report of the Panel in the pork case had affirmed that Article VI was
an exception (asdone by other Panel Reports). Contrary to what had been argued by the United States,
Norway was not asking this Panel to subject Article VI remediesto stricter scrutiny than actions taken
under other provisions of the General Agreement. Rather, Norway was asking the Panel that, in
accordance with previous panel cases referred to in the pork decision involving other exceptions to
the General Agreement, this Panel require the party applying the exception to justify in factual detail
the consistency with the Agreement of its determination of the existence of subsidization and injury.

59. Norway further observed in this context that the Report of the Panel on "EEC - Regulation on
Imports of Parts and Components**® had also described Article VI as an exception.

60. Norway argued that the Panel in " Swedish Anti-Dumping Duties*** had found that the m.f.n.
requirement did not apply to measures taken under Article VI not, as suggested by the United States,

“BISD 385/30, paragraph 4.4.
“BISD 305/140.

4BISD 355/37.

“8BISD 365/68.

“BISD 385/30, paragraph 4.4.
*BISD 375/132.

*BISD 35/83.
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because of the fundamental nature of the rights of contracting parties under Article VI, but precisely
because of the nature of Article VI as an exception to the m.f.n. requirement.

61. TheUnited Statesnotedthat, although Norway had not referredto thesesources, recent advocates
seeking to circumscribe the scope of action under Article VI might have in mind a statement in the
first Report of the Group of Experts that anti-dumping and countervailing duties "were to be regarded
as exceptional and temporary measures to deal with specific cases of injurious dumping or
subsidization".** This statement, however, could not provide an argument in support of the view that
Article VI was an exception. The word "exception" denoted "the act of excepting: EXCLUSION;
acasetowhicharuledoesnot apply”. By contrast, theword " exceptional” denoted something "RARE"
or "deviating from the norm".>®* Anti-dumping and countervailing duties might have been intended
to be "exceptional" in the sense that most products should not be subject to such measures because
unfair trade should be the exception rather than the norm. However, to say that these measures were
exceptional was completely different from asserting that the drafters had intended Article VI to be an
exception to fundamental rights and obligations of contracting parties under the General Agreement,
causing a party taking action under this Article to bear a specia burden of proof to justify its action.
Moreover, it was notable that the same Group of Experts, in a second Report, had clearly reaffirmed
the broad nature of Article VI remedies when it had observed that:

"The fact that the granting of certain subsidies was authorized by the provisions of Article XVI
of the General Agreement clearly did not debar importing countries from imposing, under the
terms of Article VI, acountervailing duty on the products on which subsidies had been paid.">*

If Article VI had been intended to be read narrowly, then surely subsidies specifically authorized
elsewhere in the General Agreement would be among the first items read out of the purview of
Article VI.

62. Norway argued that thefirst Report of the Group of Experts on Anti-dumping and Countervailing
Duties confirmed that Article VI was an exception when it stated that anti-dumping duties and
countervailing duties" wereto beregarded as exceptional and temporary measuresto deal with specific
cases of injurious dumping or subsidization".*® The United States had attempted to advance asemantic
argument differentiating the term "exception” from "exceptional”. However, the first meaning of the
term "exceptiona" in Websters Third New International Dictionary (the unabridged version of the
dictionary cited by the United States), American Heritage, and Oxford English dictionaries was "forming
an exception" or "being an exception”. Both words meant the same: a deviation from the central
principles of the Genera Agreement.

63. The United States concluded that an examination of the text as well as the drafting and
interpretative histories of the General Agreement led to two basic conclusions concerning the status
of Article VI in the framework of rights and obligations of the General Agreement. First, Article VI
accorded rights to act against unfair anti-competitive trade practices which were essentia to the
establishment, essential balance and continued successful functioning of the GATT system. Second,
the right under Article VI to impose offsetting duties was remedial in nature. In the case before the
Panel, theUnited Stateshad morethanamply illustrated that thefactsintherecordsof theUSauthorities
established theexistence of injurious subsidi zation within themeaning of Article V1 and the Agreement,
consistent with thefindingsin the Panel Reports on " Swedish Anti-Dumping Duties' and " New Zealand

*2BISD 85/145.

SWebster's Ninth New Collegiate Dictionary at 432 (1990).
*BISD 85/194,200 (paragraph 32).

*BISD 85/145.
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- Imports of Electrical Transformersfrom Finland". The basisfor Norway's claim in the present case
appeared to be the view that it was sufficient for a contracting party challenging an action under
Article VI toraiseissues- whether or not founded on expressrequirementsunder the Genera Agreement
- and then shift the burden onto the contracting party taking action under Article VI to prove the
consistency of its action. However, Norway had not referred to specific legal requirements under the
Agreement which would have been violated. Rather, Norway's entire argumentation was founded
on the premise that, as the signatory taking action, the United States bore some additional burden of
proof. It was on the basis of this higher obligation of proof that Norway asked the Panel to find fault
with the US determinations.

64. The United States considered that there were three basic problems with the approach taken by
Norway in these proceedings. First, there was no basis for Norway's view that Article VI was an
exception to fundamental rights and obligations under the General Agreement. Second, as the New
Zealand Transformers Panel had held, a violation existed only when a determination was shown to
beinconsistent with an expressrequirement. Norway had not shown that in the present case any express
requirement of the Agreement had been violated. Finaly, Norway's proffered rolefor panelsastriers
of fact was in fundamenta conflict with the express provisions of the Agreement, which explicitly
and exclusively empowered "the competent nationad authorities’ to conduct the investigation. By contrast,
dispute settlement provisions of the Agreement clearly contemplated that the important role reserved
for panels was to resolve disagreements over interpretations of provisions of the Agreement.

65. Norway argued that even if one (incorrectly) assumed that Article VI was not an exception to
fundamental GATT principles, acontracting party imposing anti-dumping or countervailing duties had
to demonstratethat its determinations were consistent with the requirements of the General Agreement.
The United States had argued that the contracting party taking action under Article VI need only meet
atest of "reasonableness" andthat it wasuptotheparty asserting aviolation of Article VI todemonstrate
thebasisfor afinding of aviolation. Under thisproposed rule, the United Statesdid not need to present
all factsto the Panel to affirmatively demonstrate the "reasonableness’ of its determinations but only
needed to describe the methodology used and the conclusions it had reached and could then ask the
Panel to assume that the determinations made were consistent with the requirements of the Agreement.
Even if this standard of "reasonableness" were the correct standard, the United States had failed to
demonstrate that its actions in the investigation of Atlantic salmon from Norway met this standard.
Thus, the United States had failed to ask the petitioners even the most basic questions to determine
whether they had in fact filed the petition on behalf of the domestic industry affected and the
United States had imposed extremely onerous standards of response on Norwegian respondents but
not on domestic respondents. While the United States claimed that Norway had not identified express
reguirements of the Agreement alleged to have been violated by the United States, Norway had in fact
demonstrated how the actions of the United States violated specific requirements of the Agreement,
including those contained in Articles 2:1, 6:4, 4:2 and 11.

66. Norway argued that, despitethe claim of the United States, previous Pane Reports had not adopted
astandard of "reasonableness’ when reviewing actions taken under Article VI of the Generd Agreement.
Rather, these Reports confirmed the view that the party taking action under this Article had to
demonstrate that its actions were in conformity with the requirements of the Agreement and that it
had established the requisite facts before imposing duties. In the proceedings before this Panel, the
United Stateshad neither provided thefactsthat formed thebasisof itscountervailing duty determination
nor demonstrated that its countervailing duty measure wasin conformity with the Agreement. Norway
noted the argument of the United States that the Panel Report on " Swedish Anti-Dumping Duties"'®
case had concluded that a party taking action under Article VI bore no specia burden of proof.

*BISD 35/83.
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However, Norway was not asking for a" special" burden of proof. Rather, it was asking that the Panel
apply the same rule applied by previous Panels, i.e. that the United States demonstrate to the Panel
that itsdeterminationswerein conformity withthe Agreement. Indiscussingthe Swedish Anti-Dumping
Duties case, the United States had asserted that the Panel had simply found that it:

"would be reasonable to expect that [a contracting party should establish the existence of
[dumping] when its action is challenged.”

However, this was not "simply" what the Panel had found. The full statement of the Panel read as
follows:

"It is clear from the wording of Article VI that no anti-dumping duties should be levied unless
certain facts have been established. As this represented an obligation on the part of the Contracting
Party imposing such duties, it would be reasonable to expect that that Contracting Party should
establish the existence of these facts when its action is challenged.">’

Thus, the Swedish Anti-Dumping Duties Panel required much more than clarity in the importing
country' sdeter minationthat dumping exi sted and confirmed the affirmativeobligation of the contracting
party imposing duties to demonstrate the existence of "certain facts."

67. Norway considered that the United States had failed to provide the full quotation from the New
Zealand Transformers Case when describing that panel’ s conclusion regarding the standard of review.
The full text of the second sentence in the statement quoted by the United States read as follows:

"In view of thisand having noted the arguments put forward by both sides as regards the costing
of certain inputs used in the manufacture of the transformers, the Panel considered that there
was no basis on which to disagree with the New Zealand authorities' finding of dumping."*®

The part of this sentence omitted by the United States was essential as it demonstrated that the Panel
had accepted the view of New Zeaand, not because Finland had failed to meet some burden of proof,
but because the Panel had required New Zeal and to demonstrate the specific factsunderlying itsdecision
and had evaluated that decision on the basis of those facts. The United States was incorrect in
paraphrasing the above standard as meaning that "the burden of producing evidence to the effect that
the determinations are not made on ajustifiablefactual or legal basis restswith the complaining party".
The Panel could not have been more direct in confirming that it was the contracting party imposing
anti-dumping duties which was obliged to establish to the satisfaction of the panel the factual basis
and GATT-consistency of its determinations of dumping and injury. Norway further argued in this
context that, if ever there were any doubts as regards the implications of the Swedish Anti-Dumping
Duties and New Zedand Transformers cases with respect to the question of the obligation of a contracting
party imposing duties under Article VI, this matter had been settled by the Panel in "United States
- Countervailing Duties on fresh, chilled and frozen pork from Canada’ when it had concluded that
it was "up to the ... party invoking the [Article VI] exception, to demonstrate that it had met the
requirements of Article VI1:3".* This obligation of a contracting party to demonstrate that it had met
the necessary requirements of Article VI was not conditioned on Article VI being an exception to
fundamental GATT principles.

>'BISD 35/83, 85.
*®BISD 329/55, paragraph 4.3.
*BISD 385/30, paragraph 4.4.



=24 -

2. Initiation of the countervailing duty investigation (Article 2:1)

68. Norway argued that the initiation by the United States of the countervailing duty investigation
on imports of Atlantic salmon from Norway was inconsistent with Article 2:1 of the Agreement as
aconseguence of thefailure of the United States' authorities to satisfy themselves before initiating the
investigation that the request for the initiation of thisinvestigation was filed on behalf of the domestic

industry.

69. TheUnited States argued that the petition had provided a satisfactory statement of industry support.
In light of the certified statement that the major proportion of the domestic industry supported the
petition, and the lack of significant opposition to the petition, the Department of Commerce had
considered the petition to have been filed on behalf of the domestic industry and had satisfied itself
of industry support prior to the initiation of the investigation.

70. Norway noted that the investigation had been initiated following a petition received by the
United States' authorities on 28 February 1990 from the Coalition for Fair Atlantic Salmon Trade
(FAST). This Coalition had requested the initiation of an anti-dumping and a countervailing duty
investigation "on behalf of the United States' producers of fresh Atlantic salmon™.*® The petition had
described FAST as" alimited tradeassociation organized for the purposeof pursuing relief fromunfairly
traded Atlantic sailmon from Norway under the US international trade laws'. Its address was "c/o
Ocean Products, Inc.”, afirm which, shortly after the petition was filed, had been taken over by a
Canadian firm. The petition listed in support of the petition 21 member companies which "to the best
of the petitioner'sinformation ... currently accounts for well over amagjority of al production of this
product in the United States".®* In consultations held between the United States and Norway after the
imposition of the countervailing duty order, the United States had indicated that in the case at hand
it had followed its standard practice with respect to the question of the standing to file a countervailing
duty petition: unless a substantial portion of the domestic industry came forth to oppose a petition,
the Department of Commerce reasonably assumed that the domestic industry in question, or a major
proportion thereof supported the petition. TheUnited States interpreted the term " substantial portion”
as more than half of the industry.

71. Norway considered that the assumption that, absent express opposition to apetition by domestic
producersaccounting for at least 50 per cent of production, theindustry, or amajor proportion thereof,
supported the petition had been rejected in the Report of the Panel on "United States - Imposition of
Anti-Dumping Duties on Imports of Seamless Stainless Sted Hollow Products from Sweden.%? Although
this Report addressed a dispute under the Agreement on Implementation of Article VI of the General
Agreement, its findings were nevertheless relevant to the case under consideration because the
requirementsfor theinitiation of acountervailing duty investigation under Article 2: 1 of the Agreement
were identical to the requirements for the initiation of an anti-dumping duty investigation under
Article 5:1 of the Agreement on Implementation of Article VI. Inits Report the Panel had stated that:

®Fresh, Chilled and Frozen Salmon from Norway: Petition for the Imposition of Anti-Dumping
and Countervailing Duties Pursuant to Sections 701, 702, 731 and 732 of the Tariff Act of 1930, as
Amended, on behaf of the Coalition for Fair Atlantic Salmon trade, 28 February 1990 (Public
version), p.1.

® Ibid, p.6.

2ADP/47.
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.. it did not consider that absence of opposition by domestic producers was a factor which,
by itself, demonstrated that a written request for the initiation of an investigation was filed on
behalf of the domestic industry."

The Report also stated that a request for the initiation of an anti-dumping duty investigation:
"... must have authorization or approva of the industry affected before the initiation of an
investigation."®

Furthermore, according to the Report, investigating authorities were required, prior to the opening
of an investigation, to take steps which could reasonably be considered to be sufficient to ensure that
theinitiation of theinvestigation wasconsi stent with theobligation of theauthoritiesto satisfy themselves
that the request was filed on behalf of the domestic industry affected.®

72. The United States considered that Norway's argument placed inappropriate support on the
unadopted Panel Report on" United States- Imposition of Anti-Dumping Dutieson Importsof Seamless
Stainless Steel Hollow Products from Sweden”. The Panel had noted in its Report that the Agreement
on Implementation of Article VI of the General Agreement did not provide preciseguidancewithregard
to standing and that the question of how this requirement was to be met depended on the circumstances
of each particular case. The Panel's conclusion wasthat theinitiation of an anti-dumping investigation
in the circumstances of the case before the Pandl was inconsistent with the obligations of the United States
under the Agreement. The standards set forth by the Panel had been satisfied by the petition which
had led to theinitiation of theinvestigation of importsof salmonfrom Norway. ThePanel had concluded
that a written request filed on behalf of the industry affected "implies that such arequest must have
the authorization or approval of the industry affected before the initiation of an investigation”. The
petition filed in the salmon case had provided exactly such an authorization when it stated that:

"The members of these two trade associ ationsinclude substantialy al of the USgrowersof fresh
Atlantic salmon.”

Thus, the authorization which the Panel had not found in the Swedish stedl case had been expressly
presented to the investigating authorities in the salmon case. Also, no reason had been presented to
the authorities to revisit the issue, despite the explicit request by the Department of Commerce for
commentsonthestandingissue. ThePanel Report on the dispute between Sweden and the United States
described a factual scenario vastly different than that in the present case and Norway's reliance on
this Report as the sole basis for its arguments on the question of standing was therefore misplaced.
In any event, the Report had not been adopted. Moreover, even if the report had been adopted, it
could not be given retroactive applicability to the present case.

73.  Norway observed that there was no information indicating that the United States authorities
had taken any steps to satisfy themselves prior to the initiation of the investigation (or at any other
time) that the petition had been filed on behalf of the domestic industry affected, despite the fact that
one domestic producer had notified the Department of Commerce before the initiation of the investigation
of its disagreement with the petition. The United States had thus been aware that a significant portion
of the industry opposed the petition. Norway referred in this context to a letter received by the
Department of Commerce on 19 March 1990 (one day before the initiation of the investigation) from
a domestic producer, Global Aqua stating that this producer did not support the petition and did not

SADP/47, paragraph 5.17.
®ADP/47, paragraph 5.9.
ADP/47, paragraph 5.10.
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agree with the allegations contained therein. Norway noted that the facts of the salmon case made
an even more compelling argument that the United States had not met its obligations under the Agreement
than thefacts of the case considered by the Panel in" United States- Imposition of Anti-Dumping Duties
on Imports of Stainless Steel Hollow Products from Sweden”. In the latter case, the Pandl had found
that the United States was under an obligation to satisfy itself that the petition was filed on behalf of
the industry even though the domestic industry had never provided any indication that it was opposed
to the petition. In contrast, in the salmon case, at least one domestic producer in the United States
had written to the Department of Commerce before the initiations of the investigation to state its
disagreement with the petition.

74. Norway aso pointed to other facts which called into question the petitioner's claim to act on
behalf of the domestic industry. First, while the petition had listed twenty-one firms as members of
FAST, in January 1991 FAST had submitted a brief to the Department of Commerce in which only
thirteen firms were listed as members of the association. Second, the petition had asserted that the
regquest for the initiation of an investigation was supported by the Washington State Fish Growers
Association (WFGA), whose members resided principally in the State of Washington. Had the
United States' authorities investigated this assertion, they would have found that this Association was
not supporting the petition, as was evident from a letter dated 16 March 1990 from the President of
the WFGA to counsel for the petitioner.®” Third, during the course of its investigation, the USITC
had obtained information calling into question the assumption of industry support for the petition.
TheAnnex tothefina determination of the USI T C indicated that producersrepresenting approximately
50 per cent of the domestic industry (by production) either opposed or did not express support for
the petition. Producers accounting for over one-third of production had expressed opposition to the
petition. This figure was based on the 1988/89 harvest season and the 1987/88 smolt harvest. The
USITC had noted that, based on earlier harvest seasons, the firms expressing opposition to the petition
produced more Atlantic salmonthan did thefirmsin support of thepetition. Finally, thelargest domestic
producer, Ocean Products (the assets of which had been purchased by a Canadian firm during the
investigation), while claiming to support the petition, had not provided a questionnaire response in
the final investigation of the USITC, either as Ocean Producers or asits successor, Connors Brothers,
and had thus expressed lack of interest in the outcome of the investigation.®®

75. TheUnited Statesnoted that the petitioner, the Ad-Hoc Coalition for Fair Atlantic Sdimon Trade
had described itself in the petition as an organization consisting of 21 memberswho represented amajor
proportion of domestic production of fresh Atlantic saimon. The petition had stated that:

"Most of the coalition members are aso members of either the Cobscook Bay Finfish Grower
Association whose members reside principaly in th{e] State of Maine, or the Washington State Fish
Growers Association, whose members reside principdly in the State of Washington. The members
of thesetwo tradeassociationsincludesubstantially all of theUSgrowersof fresh Atlantic salmon.
Both organizations have voted to support the petition."

It was important to note that the petition did not state that the WFGA was a co-petitioner but rather
that this association supported the petition. The petition contained certifications by both a member
of the petitioner coalition and petitioner's legal counsd as to the completeness and accuracy of the

%)_etter from Global Aquato FAST, 14 March 1990.

57)_etter from the Washington Fish Growers Association to Michagl Coursey, 16 March 1990.
BUSITC Determination, p.A-19, note 49.

®Supra, note 60, p.5.
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statements presented therein.” The petition also listed those firms which had expressed no opinion
about the petition, including Global Aqua, a domestic producers of Atlantic salmon owned by a
Norwegian farm. No firm had expressed opposition to the petition (although Norway had portrayed
Globa Aqua's statement of non-support as opposition). Global Aqua had never stated that other
producers might or did oppose the petition and had never requested the Department of Commerce to
revisit the prima facie showing of industry support contained in the petition.

76. TheUnited States pointed out that, after the petition had been filed, the WSFGA had indicated
that it did not support the petition. The Association, however, had not expressed opposition to the
petition. Promptly upon receiving this notice, counsel for the petitioner had notified the Department
of Commerce of this change and had amended the petition accordingly.” Norway had failed to even
mention this amendment, creating the misimpression that the petitioner had ignored the change in the
Washington Grower's sentiments. This was not the case. Norway was therefore wrong in arguing
that the Washington Growers had not originally supported the petition and that their position had been
misrepresented in the petition. The Washington Growers had supported the filing of the petition and
had assumed a neutral stance only after the petition had been filed. In fact, the president of the
Washington Growers had been the major proponent of the commencement of an investigation.”> Many
of the companiesin the Washington Growers Association were owned by Norwegian salmon interests.
The organization's actions after the filing of the petition were accounted for by pressure from the
Norwegian owners to oppose or maintain a neutral stance in the investigations. The fact that in its
brief filedin January 1991 FAST hadlisted thirteen, rather than twenty-onefirmsasmembers, reflected
the decision of certain Washington State producers to take a position with respect to the investigation
after filing of the petition. Even after some west-coast producers had changed their position to one
of neutrality, the petition still had the support of amagjority of thedomesticindustry, asit did throughout
the entire investigation. The correctness of Commerce's origina finding of the petitioner's standing
had therefore not been affected by the post-filing statement of neutrality by the Washington Growers.

77. The United States further noted that in its notice of the initiation of the investigation, the
Department of Commerce had specificaly asked respondents for additional comments so that, if
necessary, it could revisit its initia finding that the petitioner had filed the petition on behaf of the
domestic industry. No comments had however been received in response to this initiation and the
Department had thus not been presented with any reason to revisit its finding on the question of the
standing of the petition.

“The United States explained in this connection that, pursuant to amendments made in 1988 to
the United States statute, the Department of Commerce required that factual information provided by
parties be certified as accurate. This provision had been added to the law in order to ensure that
proceedings

"... arenotinitiated or conducted based upon frivol ous all egations and argumentswhich areeither
not supported by thefactsalleged, or decided based on argumentsthat omitimportant factsknown
or reasonably availableto the party making the submission of fact." S.Rep. No. 71, 100th Cong.,
1st Sess. 114 (1987).

TheDepartment of Commercewascurrently working on proposa sfor theenforcement of thisprovision.
Totheextent aparty' slegal representative wasfound to have falsely certified information, there would
be implications for that representative's standing with the bar.
"L etter from Michael Coursey to Robert A. Mosbacher and Kenneth R. Mason, 16 March 1990.
The United States referred in  this connection to an articlein Seafood Trend,
13 November 1989, p.4.
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78. The United States also submitted that the determination of the USITC demonstrated that the
industry had supported the petition.” Thedatain the Report of the USITC included domestic producers
who were related to exporters of the product under investigation and who therefore could have been
excluded from the definition of the domestic industry under Article 6:5 of the Agreement. Had such
producers been excluded from the industry, the extent of industry support for the petition would have
been even higher.

79. Regarding the issue raised by Norway with respect to the participation of Ocean Products in
the USITC's injury investigation, the United States pointed out that this company had responded to
the questionnaire in the preliminary investigation of the USITC. However, the company had ceased
operating and had been liquidated by September 1990. The USITC questionnaire in the final injury
investigation had been sentin October 1990. Theresimply no longer wasacorporateentity to respond.
However, an officia of theformer Ocean Products provided the USI T C with the necessary information,
aswas specifically noted inthe USITC Report.™ Connors Aquaculture, which had purchased the assets
of Ocean Products, had provided a questionnaire response in the final investigation.

80. Norway noted that the Annex to the determination of the USITC stated in footnote 49 on page A-19
that one firm (unidentified but obviously Ocean Products) "would be unable to provide aquestionnaire
response in the fina investigations'. The note went on to state that the "data for Ocean Products
presented in thisreport are based on its preliminary questionnaire and on those additional documents”.
Thus, the data were not based on a response by Ocean Products to the USITC's questionnaire in the
final investigation. Moreover, in footnote 50 the USITC Report stated that " Connors Aquaculture
was unable to provide data relating to the operations of Ocean Products' and thus did not answer the
fina questionnaire. This was the only information available to Norway and it indicated that Ocean
Products had not answered thefinal questionnaire. TheUnited States now claimed that Ocean Products
had answered that questionnaire. Sincethe United States had access to datato which neither the Panel
nor Norway was privy, Norway could not determine whether the USITC Report stated the facts
incorrectly or whether the United States was now stating the facts incorrectly. Obvioudly, the two
statements were contradictory.

81. Norway aso noted in this context that Ocean Products had not been alone in not responding
or in not providing a full questionnaire response. The USITC Report indicated that many of the
approximately 25 firms farming Atlantic saimon in the United States had not submitted complete
responses.” Thus, in contrast to the treatment of the Norwegian farmers and exporters, the domestic
producers in the United States were not required to submit al the information requested by the
investigating authorities and no adverse inferences had been made when the requested information was
not supplied.

3. Determination of the existence of countervailable subsidies (Article 11)

82. Norway argued that the United States, by imposing countervailing duties in respect of regional
development programmes, had acted inconsistently with Article 11 of the Agreement in that: (i) the
United States had failed to takeinto account thefact that these programmes served economic and social
policy objectives which had been explicitly recognized in Article 11, and (ii) the United States had
failed to consider whether these programmes produced adversetrade effects, asrequired by Article 11.

BUSITC Determination p.A-14.
"USITC Determination, p.A-19, note 49.
“USITC Determination, p.A-14, A-24 and A-29.
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83. TheUnited States argued that (i) the imposition of countervailing duties in respect of these regiona
devel opment programmeswas consi stent with theprovisionsin Part | of the Agreement which permitted
signatories to levy countervailing duties for the purpose of offsetting any bounty or subsidy bestowed
directly or indirectly upon the manufacture, production or export of any merchandise, and (ii) it had
considered the trade effects of the subsidies in question, as required by Article 6 of the Agreement.

3.1 Economic and socid policy objectives of the programmes found to constitute countervailable
subsidies

84. Norway considered that in imposing countervailing duties in respect of regiona development
programmes the United States had failed to comply with Article 11 of the Agreement which provided
inter alia

"Signatories recognize that subsidies other than export subsidies are widely used as important
instrumentsfor thepromotion of social and economic policy objectivesand do not intendtorestrict
theright of signatoriesto use such subsidiesto achievetheseand other important policy objectives
which they consider desirable.”

This recognition of the use of subsidies other than export subsidies for the promotion of social and
economic policy objectives was also reflected in the second recital of the Preamble of the Agreement.
Article 11:3 provided that possibleforms of subsidiesto meet the social and economic policy objectives
mentioned in Article 11:1 included grants, loans and guarantees. By failing to take into account that
the use of regional development programmes was within Norway's rights as recognized by the
Agreement, the United States had restricted Norway' s rights to use such programmes to achieve social
and economic policy objectives.

85. Norway considered that Article 11 of the Agreement be taken into account in the interpretation
of provisionsinPart | of the Agreement regarding theimposition of countervailing duties. Article 31:1
of the Vienna Convention of the Law of Treaties (1969) provided that:

"A treaty shall be interpreted in good faith inaccordance with the ordinary meaning to be given
to the terms of the treaty in their context and in the light of its object and purpose.”

Article 31:2 of the Vienna Convention provided that the " context" of atreaty includesits text and its
preamble and annexes. Accordingly, Article 11, interpreted in its context, applied to the Agreement
as a whole. Norway cited the language in the preamble of the Agreement, footnote 3, numerous
references throughout Parts | and Il, and footnote 23 to demonstrate that Article 11, interpreted in
its context, applied to the Agreement as awhole. In addition, the text of the Agreement as a whole
indicated that Article 11 applied equally to both Parts | and 11 of the Agreement.

86. Norway contended that the United States had accepted that Article 11 applied to the definition
of a subsidy for purposes of implementing countervailing measures. In the proceedings before the
Panel the United States had argued that the Norwegian programmes constituted subsidies under the
definition contained in Article 11:3 of the Agreement. In addition, in 1986 former US Trade
Representative Y eutter had stated in testimony before the United States House of Representatives that
the United States had to include a specificity requirement in its countervailing duty law because such
provision was required by the obligations of the United States under the Agreement. Since the specificity
concept wasfound in Article 11 of the Agreement, the statement thus recognized that Article 11 placed
constraints on the definition of what constituted a countervailable subsidy.

87. In addition to the specificity concept, another constraint in Article 11 on the definition of a
countervailable subsidy was in the view of Norway the recognition in Article 11:1 of the important
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rolesubsidies other than export subsidies could play in promoting socia and economic policy objectives
and the statement that signatories did not intend "to restrict theright of signatoriesto use such subsidies
to achieve such abjectives’. The programmes found by the Department of Commerce to constitute
countervailable subsidies in the case before the Panel were designed to provide increased, viable and
profitable employment in regions with a high level of unemployment or a weak economic base. The
Department of Commerce had agreed that this was the purpose of these programmes:

"Weverified that the purposeof the RDF isto maintain the pattern of settlement within thecountry
by equalizing the income, employment and living conditions between the northern and southern
regions of Norway. The Government of Norway's restrictions on fish farm establishment in
southern regions coincide with the RDF' s policy of promoting certain regions of the country." "

Thus, even if these programmes constituted subsidies, the Department should have considered these
programmes in light of the statement in Article 11:1 that the Agreement was not intended to "restrict
theright of signatoriesto use such subsidiesto achieve ... important policy objectives' before applying
countervailing duties.

88. TheUnited States pointed out that theinvestigation conducted by the Department of Commerce
had included an examination of benefits provided to the Norwegian salmon industry under the Regional
Development Fund (RDF). The analysis of the Department had revealed that only producers or
manufacturers located in underdevel oped regions of Norway were dligible for assistance. The RDF
officials had explained to the Department that the programme covered 93 per cent of the country, but
only 36 per cent of the population. The benefits provided to the covered regions consisted of loan
guarantees, long-term loans and grants. Such programmes were explicitly recognized as subsidies
in Article 11:3 of the Agreement. With respect to loan guarantees, the Department had verified that
these guarantees provided to the salmon farming industry were made on terms not inconsistent with
commercia considerations. Therefore, these benefits had been determined to be non-countervailable.
The Department had determined, however, that thelong-termloansand grants provided countervailable
subsidies. It had verified the interest rate charged for long-term loans under the RDF, and compared
this rate to the long-term borrowing rate charged by commercia banks in Norway. The RDF rate
was lower. The Department's conclusion, supported by evidence in the record, was that the RDF
loans were countervailable because they were provided on terms inconsistent with commercia
considerations. Moreover, the Department had determined that outright grants were provided to the
salmon industry. Such grants were also countervailable.

89. TheUnited Statesconsidered that Norway' sview that, since regional subsidieswererecognized
in Article 11 they were not countervailable under Part | of the Agreement, ignored the express provisions
of both the General Agreement and Part | of the Agreement. Article VI:3 of the General Agreement
permitted the imposition of a countervailing duty to offset "any bounty or subsidy bestowed, directly
or indirectly, upon the manufacture, production, or export or any merchandise’. By Norway's own
admission, the regional subsidies were bestowed upon the production of fresh Atlantic salmon. The
Agreement incorporated this requirement of the General Agreement in Article 1 which in footnote 4
provided that:

"Theterm ' countervailing duty' shall be understood to mean aspecia duty levied for the purpose
of offsetting any bounty or subsidy bestowed directly or indirectly upon the manufacture,
production or export of any merchandise, as provided for in Article VI:3 of the Genera
Agreement."

756 Fed.Reqg., 25 February 1991, pp.7684-7685.
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Neither the General Agreement nor the Agreement circumscribed the type of subsidies which may
be subject to the imposition of countervailing duties. The plain language of each, to the contrary,
expressly authorized acountervail proceeding against any subsidy. Thefact that certain subsidieswere
mentionedin Part 11 of the Agreement did not affect theauthority toimpose countervailing dutiesagai nst
those same subsidies under Part 1. With respect to Norway' s argument that an interpretation of Article 11
in the context of the Agreement as a whole required that Article 11 be taken into account in the
interpretation of the provisions of Part | of the Agreement, the United Statestook theview that Parts |
and I1 of the Agreement were consistent with oneanother. Therewasno ban on countervailing subsidies
identified in Part I. Nothing in the wording of note 4 ad Article 1 of the Agreement indicated that
theright to impose countervailing duties was somehow limited by provisions e sawherein the Agreement.
The language at the end of the first sentence in Article 11:1 of the Agreement addressed the right of
signatories to provide certain subsidies; it provided no restrictions on the rights of other signatories
toimpose offsetting duties. By the sametoken, theimposition of such duties by animporting signatory
did not restrict the right of another signatory to provide subsidies; the two rights were independent
of each other.

3.2 Trade effects of the programmes found to constitute countervailable subsidies

90. Norway argued that the United States had acted in violation of Article 11 not only by failing
totakeintoaccount that theright of signatoriesto grant regional devel opment programmeswasexpressly
recognizedin Article 11:1, but also by failing to consider whether these programmes produced adverse
effects on trade within the meaning of Article 11:2.

91. Norway considered that the Agreement placed obligations on both the exporting and importing
country with respect to programmes covered by Article 11. Article 11:2, for example, admonished
the export party, when implementing such programmes, to consider the "possible adverse effects on
trade", and presumably, to seek to avoid such adverse trade effects. This was precisely what the
Norwegian authorities had done at the time Norway's regiona policy instruments were introduced.
After evaluating these instruments in light of the rules of the Genera Agreement and the EEC Treaty
and considering that the objective of the RDF schemes was soldly to influence the localization of domestic
industries, the Norwegian Ministry of Local Government had concluded that the RDF programmes
were consistent with Norway's trade policy obligations.

92. Norway observed in this context that both Article 11 and the Agreement as a whole required
the importing country to consider the trade effects of subsidies other than export subsidies before
implementing countervailing measures. The Agreement was intended to address the trade effects of
asubsidy rather than just the subsidy' sexistence. Inthe Preamblethe signatories had noted their desire
to "ensurethat the use of subsidies doesnot adversely affect or prejudicetheinterestsof any signatory”.
Article 6:4expressly requiredtheimporting country to demonstratethat the" subsidized importsthrough
the effects of the subsidy" were causing material injury. Article 8 provided that " Signatories also
recognize that subsidies may cause adverse effects to the interests of other signatories'. Article 11:2
admoni shed signatoriesimplementing such programmesto take account of the" possible adverseeffects
ontrade". Sincethe Agreement sought to eliminate the adverse effects of any subsidy, not to eliminate
the right of signatories to provide subsidies other than export subsidies, signatories could not impose
countervailing duties unless they had examined, and had found to exist, adverse trade effects of the
programmes they sought to countervail.

93. Norway pointed out that in the case under consideration the United States had provided no evidence
that it had considered the trade effects of the regiona development programmes. The position of the
United Statesthat therewas no obligation under the Agreement to consider the trade effects of asubsidy
before implementing countervailing measures and that the mere existence of a subsidy programmewas
sufficient to justify imposing countervailing duties was inconsistent with recent Pandl decisions in
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"Canadian Countervailing Duties on Grain Corn from the United States'”” and in "United States -
Countervailing Duties on fresh, chilled and frozen pork from Canada'.” In the former Report, the
Panel had determined that Canada had not properly considered the effects of the subsidized imports
on the domestic industry, noting that it was insufficient that an overall depression in prices was caused
by the foreign subsidy at issue. The Panel had found that Canada had to demonstrate that that subsidy
had a specific effect on the Canadian industry - not just that such subsidies existed. In the case
concerning countervailing duties on pork from Canada, the Panel had rejected the notion that the mere
existence of a subsidy was sufficient to justify implementation of countervailing duties. The Panel
had found that beforeimplementing countervailing duties, theinvestigating authority had to investigate
all relevant factsand determinewhether the subsidy has been bestowed on the production of theexported
product and what the trade effects of such subsidy were. Furthermore, the position of the United States
was aso inconsistent with Article 11:4 of the Agreement:

" Signatoriesfurther recognizethat, without prejudicetotheir rightsunder thisAgreement, nothing
in paragraphs 1-3 above and in particular in the enumeration of forms of subsidies creates, in
itself, any basis for action under the General Agreement as interpreted by the Agreement.”

Thus, Article 11 could not beread to give an importing country carte blanche to impose countervailing
duties any time a programme met the general definition of a subsidy in Article 11:3.

94. Norway considered that in determining to countervail Norwegian regiona programmes, the
United States had disregarded the fact that these programmes did not apply to specific industries, did
not cover operational expensesand did not stimulate exports. Theprogrammeswerestable, transparent
and had been in operation for along time. The expansion of the Norwegian salmon farming industry
was not the result of these programmes, which were incentives for relocation of investments which
would have occurred regardliess of the programme. Neither did this support provide incentives for
enhanced production of farms in operation. Indeed, the Norwegian Government, far from providing
incentives to promote the expansion of the salmon farming industry, had limited investment through
itsrestrictivelicensing practices. TheUnited States had not addressed how such asituation could cause
adverse trade effects that may be countervailed under the Agreement.

95. TheUnited Statesargued that in the case under consideration it had considered the trade effects
of the subsidy asrequired by the Agreement. The Agreement required that a determination of materia
injury be made before a countervailing duty could belevied. Article 6 provided that the investigation
consider the volume and price effects of the subsidized imports and their consequent impact on the
domestic industry (Articles 6:2-4). There was no additional "trade effect” analysis required before
countervailing duties could be imposed. Norway sought to impose a Part 11 "trade effects’ anaysis
into the requirements for countervailing duties under Part | of the Agreement. There was no such
engrafting of therequirements Part 1l into aPart | investigation. The Agreement explicitly recognized
in footnote 3 to Article 1 that the two were separate:

"The provisions of Part | and Part Il of this Agreement may be invoked in paralel; however,
with regard to the effects of aparticular subsidy in the domestic market of theimporting country,
only one form of relief (either a countervailing duty or an authorized countermeasure) shall be
available."

Therefore, there was no basis for Norway's assertion that a countervailing duty investigation must
also take into account the provisions of Article 11 of the Agreement.

"SCM/140, adopted on 26 March 1992.
8BISD 385/30.
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96. The United States also considered that Norway's claim that there was no relationship between
the operation of the RDF programmes and expansion of the salmon industry in Norway was squarely
contradicted by the findings of the Department of Commerce in its investigation. The Department
had found that Norway's RDF programmes provided unfair subsidies which, when alocated over al
salmon exported from Norway, including that exported to the United States, were at an estimated ad
valorem rate of 1.75 per cent. These loans were provided by Norway "on terms inconsistent with
commercia considerations”, terms more favourable than the recipients would receive in dealing with
aprivatecreditor. Suchloanswouldlower therecipient farms' cost of production, thereby encouraging
greater production (and in this case, severe overproduction) than would otherwise be the case.

97. Norway dso referred in this context to the reection by the Department of Commerce of the
argument of the Norwegian respondents that the Department had to determine whether any subsidy
to smolt producers was passed through to the exporters of the gutted sdmon.” The United States was
required to examine whether the subsidy on smolt was in fact passed through to the exported product
in order to meet its obligation under the Agreement to determine the trade effects of the subsidy on
smolt. In the case of the countervailing duties imposed by the United States on pork from Canada,
theUnited States had assumed, without examination, that asubsidy to hog growerswas passed through
to the pork products at issue. The Pandl established by the GATT Council to examine the dispute
between Canada and the United States regarding these countervailing duties had determined that
information regarding this pass-through of the subsidy was relevant to the imposition of duties under
Article VI of the General Agreement and that the United States had not abided by its obligations under
Article VI:3 by failing to examinethisissue.* Similarly, inthe case before this panel, where the bulk
of the alleged subsidies was provided to independent smolt producers and where there were two
arms-length transactions intervening between the benefits to the smolt producers and the exported samon,
it was difficult to conceive that any subsidies to smolt were subsidies to saimon or had any adverse
trade effect on the United States salmon farming industry. By failing to examine the trade effects
of alleged subsidies to smolt producers, or of alleged "subsidies" to the salmon farming industry, the
United States had failed to consider all relevant evidence prior to imposing countervailing duties.

98. In acomment on the observation of the Department of Commerce that a smolt was not an input
to an adult salmon but the same salmon at an earlier stage of production,® Norway noted that before
the Panel established by the Committee on Anti-Dumping Practicesin the matter of anti-dumping duties
imposed by the United States on salmon from Norway, the United States had justified the use of the
acquisition costs of smolt, rather than the cost of production of smolt, in the determination of the cost
of production of salmon on the grounds that the production cost of the smolt by a smolt farmer not
related to the salmon farmer was not relevant to the salmon farmer's cost of production. Thus, the
United Stateswould liketo haveit both ways. For the purpose of applying countervailing duties, smolt
and salmon were one product and " subsidies conferred upon the production of the product remain with
that product when sold through atrading company", regardless of any arms-length transactions along
the way. However, for the purpose of applying anti-dumping duties, smolt and salmon were treated
as separate products and the cost of production of smolt was therefore considered irrelevant to the
determination of the cost of production of salmon. Norway considered that the United States had been
correct initsanaysisin the anti-dumping investigation when it found that the arms-length transactions
were significant and that smolt and salmon were not the same product.

"See section |1V of this Report for the views of the parties on the admissibility of this matter in
the proceedings before the Panel.

8BISD 385/30, paragraphs 4.6 and 4.8.

856 Fed.Reg., 25 February 1991, p.7686.
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4.  Calculation of the amount of the subsidies (Article 4:2)

99. Norway considered that there were three aspects of the final affirmative determination of the
Department of Commer cewhich wereinconsi stent with therequirement of Article 4:2 of the Agreement
that a countervailing duty not belevied on animported product "in excess of the amount of the subsidy
found to exist". First, the Department of Commerce had failed to take into account that the reduction
of payroll taxeshad resulted in anincreased liability for the purpose of incomeand profit taxes. Second,
the Department had over stated thel ong-terminterest rate benchmark usedfor the purpose of determining
the amount of subsidization resulting from the loans provided in the context of the Regional Devel opment
Fund. Third, the Department of Commerce had failed to conduct an anaysis to determine whether
subsidies provided to producers of smolt had actually been passed through to exporters of salmon.
As a result of the errors committed by the Department on these three issues, the amount of the
countervailing duty imposed had exceeded the amount of the subsidy found to exist.

4.1 Secondary tax effects

100. Norway pointed out that the aleged subsidies provided under the reduced payroll taxes programme
resulted in a decrease in the amount of expenses deductible for the purpose of calculating the taxable
income of the recipients of these benefits. Consequently, thefirm's taxable income increased and was
taxed at the marginal tax rate. This income tax effect of the reduction of payroll taxes reduced the
actual value of the subsidy received. The Department of Commerce had refused to consider this
reduction of the value of the subsidy in calculating the amount of the subsidy and had considered only
the amount of the subsidy received, not the costs incurred by the recipient in receiving that subsidy.
Thus, theUnited States had failed to consider all relevant information and had imposed aduty in excess
of the amount of the subsidy found to exist.

101. Norway noted that the Department of Commerce frequently cal culated the benefit resulting from
programmes which reduced taxable income. Thus, an income tax exemption for export earnings was
always countervailed, based on a calculation of the effect on the exporters' taxes.®* The secondary
tax effects of a subsidy were no more speculative than were the benefits resulting from such an income
tax exemption for export earnings. The United States could easily adapt the methodology it used to
calculatethe benefit resulting from anincometax exemption of export earningsto cal culatethereduction
in the payroll tax benefits resulting from the increased incometax liability. In casesinvolving income
tax exemptions for export earnings, the Department of Commerce found that there was a benefit only
if there would have been more taxable income but for the exemption. The benefit worked to deduct
from the gross earnings those earning attributable to exports, which reduced the taxable income for
thefirm claiming thisbenefit. The Department considered that the benefit occurred intheyear inwhich
the tax would have been payable (as opposed to the year in which the income was earned and the tax
liability accrued). Thus, it was able to calculate the actual benefit by looking at whether there was,
infact, taxableincome. Inthismanner, the Department avoided any speculative aspect of aprogramme
that would only reduce tax liahility if there was income on which to pay taxes in the first place.
Similarly, in Norway firms which paid alower payroll tax would increase their taxable income above
what it would have been at the weighted average payroll tax rate (the rate the Department used to
compare to the reduced rates to determine the benefit). This would only affect their tax liability if
there was sufficient taxable income to generate a tax liability in the first place. Therefore, the
United States maintained that such effects on the taxable income were speculative since there was no
way to know at the time the benefit (from the reduced payroll tax) was earned whether there would,
in fact, be taxable income. If the Department were to apply the same lag to this calculation as was
applied in the case of income tax exemptions for export earnings, it would be able to adjust for the

8See, e.g., Silicon Metal from Brazil, 56 Fed.Reg., 12 June 1991, p.26,998.
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speculative nature of the secondary tax effects. Norway aso pointed out that a draft version of the
proposed Multilateral Agreement on Steel Trade Liberalization, which the United States had hel ped
to prepare, contained a provision for the consideration of secondary tax effects in the determination
of the value of asubsidy. Thisindicated that the drafters of this proposed Agreement did not consider
that such effects were speculative.

102. Norway also pointed out that the United States had taken account of secondary tax effects of
asubsidy in Certain Refrigeration Compressors from the Republic of Singapore.®® In that case the
Government of Singapore had imposed an export tax on al refrigeration compressors exported to the
United States pursuant to a suspension agreement with the Department of Commerce. Sincethe export
tax was a business expense deducted in the course of determining the amount of taxable income, the
United States had calculated the benefits as the amount by which taxable income was reduced due to
payment of this export tax. It thus appeared that the United States declined to consider secondary tax
effects as "speculative" only when such effects would reduce the amount of the subsidy.

103. TheUnited Statesargued that therewasno requirement inthe Agreement that potential secondary
effects of subsidies, the size and very existence of which were speculative, be taken into account in
calculating the amount of a subsidy. Numerous variables, which could change annually, affected a
company' stax liability, including very importantly, whether each particular company receiving benefits
earned a profit, and therefore had taxable income, in the year in question. Therefore, the effect of
onevariable, i.e. the subsidy, could not be predicted with sufficient certainty to allow an adjustment.
That there was no legal requirement in the Agreement that the amount of a subsidy be calculated in
the manner sought by Norway was evident from the text of footnote 15 ad Article 4:2 providing that
"An understanding among signatories should be developed setting out the criteria for the calculation
of the amount of the subsidy”. There was therefore neither a factua nor alegal basis for Norway's
argument that the secondary tax effects of the reduction of payroll taxes should have been taken into
account by the Department of Commerce.

104. The United States considered that Norway had misread the determinations of the Department
of Commercein theinvestigations concerning Certain Refrigeration Compressors from Singapore and
Silicon Metal from Brazil. It was the consistent practice of the Department of Commerce not to adjust
for alleged secondary effects of subsidies. In Certain Refrigeration Compressors from Singapore, the
Department of Commerce had included inits cal cul ation of the net subsidy adeduction from the subsidy
recipient's income tax liability of export charge payments. The deduction of the payments, imposed
by the Government of Singapore under a suspension agreement to offset the subsidy, had the effect
of reducing the recipient' stotal tax liability, so that the subsidy had not in fact been completely offset
by the export charge payments. Thus, the Department had not accounted for a "secondary effect”
of the subsidy, but rather the full amount of the subsidy itself. Likewise, in Silicon Metal from Brazil,
the Department had also not taken account of any secondary tax effects. Theissuein that caseinvolved
an income tax reduction for export earnings, under this programme, profits from export sales were
taxed at arate of three per cent, while profits from domestic sales were taxed at arate of thirty per
cent. Thesubsidy inthat casewasthedifferencein taxes paid on merchandise sold for export compared
with merchandise sold in the domestic market.

105. In response to the observations of the United States on the Certain Refrigeration Compressors
from Singapore case, Norway noted that in that case the firms in question had deducted from their
gross earnings taxes paid in the course of business including the export taxes on exports to the
United States. In Norway thefirms had deducted from their gross earnings thetaxes paid in the course
of business, including the payroll taxes (the rate of which varied by region). The United States had

856 Fed.Reg., 5 December 1991, p.63713.
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argued that the deduction of the export taxes in Singapore had the effect of reducing the recipient's
total tax liability from what it would have been absent the export tax and, thus, had the effect of reducing
the export payment. The United States claimed that this was not a secondary tax effect. In Norway,
the payment of reduced payroll taxes had increased the recipient's income tax liability from what it
would have been absent the reduced payroll tax rate, and thus, had the effect of reducing therecipient's
benefit from the reduced payroll taxes (i.e. in essence, it had increased the payroll tax payment). Yet
in this second situation, the United States treated the effect as a secondary tax effect. However, since
in both cases the effect being measured was the effect on income taxes caused by the deduction from
gross earnings of another tax payment, there was no reason to treat these cases differently.

4.2 Cdculation of the interest rate benchmark for determining the benefits resulting from certain
loans granted on terms inconsistent with commercial considerations

106. Norway claimed that the United States had violated Article 4:2 of the Agreement in the caculation
of the interest rate benchmark used by the Department of Commerce for the purpose of calculating
the benefits resulting from certain loan programmes. In order to determine whether loans to the
Norwegian agriculture industry by the Regional Development Fund and the National Fishery Bank
were granted on commercial or on subsidized terms, the Department of Commerce had compared the
effective interest rates charged by these two institutions to a single average commercial interest rate.
The interest rate used in this comparison for the purpose of the preliminary determination (14.9 per
cent) was the nationa average long-term interest rate charged by commercia banks for corporate lending.
During verification in September 1990 in Norway officials of the Department of Commerce had been
informed by representatives of one commercia bank that the bank at that time charged a specific risk
premium of 0.75 per cent on all loans to fish farmers. Representatives of another commercia bank
had told the officials that this bank might charge arisk premium to borrowersin any industry. Based
onthestatement of the representatives of the bank which charged aspecificrisk premiumtofish farmers,
the Department had erroneously added the risk premium charged by that bank in 1990 to the national
average long-term interest rate charged by commercial banks for corporate lending in 1989. Since
this national average was an average of all long-term rates, it aready included all risk premiums.
By adding a specific risk premium of 0.75 per cent to this average rate, the Department had overstated
the benchmark in its final determination.

107. Norway pointed to the requirement in Article 4:2 of the Agreement that a countervailing duty
not be levied in excess of the amount of the subsidy found to exist " calculated in terms of subsidization
per unit of the subsidized and exported product”. The words "subsidy found to exist" did not give
asignatory carte blanche to generate any number it chose. The amount of subsidization found to exist
had to be supported by the facts. Therefore, the investigating authorities had to determine the actual
level of subsidization per unit of the exported product. The facts established in the investigation at
issue demonstrated that the interest rate benchmark constructed by the United States overstated the
risk premium onloansto the salmon farmingindustry. Inoverstating thisbenchmark, theUnited States
had calculated a countervailing duty in excess of the amount of subsidization per unit of the subsidized
and exported product. Theimposition of aduty in excess of that amount wasin violation of the express
terms of Article 4:2 of the Agreement.

108. TheUnited Statesconsidered that Norway' sargument overlooked thefact that the salmonindustry
in Norway was charged arisk premium in addition to the national average. At verificationin Norway,
acommercia bank had notified the Department of Commerce that Norwegian salmon farmers were
required to pay an additional 0.75 per cent over the commercia loan rate. Norway's argument that
the national commercia rate aready had an average risk premium built in, while not literally false,
disregarded the fact that the Atlantic salmon industry had a higher risk premium than the national
average. Neither the General Agreement nor the Agreement established a specific methodology for
calculating the amount of a subsidy. Indeed, footnote 15 ad Article 11 recognized the lack of such
a methodology in suggesting that "an understanding among signatories should be developed setting
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out the criteriafor the calculation of the amount of the subsidy”. No such understanding had yet been
developed. In sum, Norway's argument was without foundation in fact or in law, and Norway had
not pointed to any requirement in the Agreement that the Department of Commerce should have
calculated the subsidy amount in a different manner.

109. Norway contested the view of the United States that the evidence before the Department of
Commerce indicated that Norwegian banks in 1989 charged a risk premium on loans to the saimon
industry "in addition to the national average". According to the report on the verification conducted
in Norway, one Norwegian bank had informed officials of the Department of Commerce that in 1990
it charged arisk premium of 0.75 per cent in addition to its normal commercia lending rate on fish
farm loans. Thus, the evidence demonstrated that one bank in 1990 charged arisk premium to fish
farms in addition to its own commercia lending rate, not in addition to the national average interest
rate calculated by the Department. The nationa average lending rate included al lending rates for
all loans and therefore reflected premiums and discounts. To add a premium to the national average
wasto overstate the commercia lending rate because this premium was already included in the national
average.

110. The United States noted that there were two parts to Norway's argument on the question of
the calculation of the interest rate benchmark. First, Norway asserted that the Department had not
determined that a risk premium had actually been in effect during the period of investigation but had
assumed that becausearisk premiumwasapplied in 1990, it wasalsoappliedin 1989. Second, Norway
claimed that therisk premium applied by the Department was overstated. Both claims were incorrect.
Atverificationin Norway, officialsof the Department had explicitly requested officia sat the Christiana
Bank to provide the effectiveinterest ratefor 1989 and had been told that this rate was between 14 and
15 per cent. The bank officials had added that they charged "arisk premium of 0.75 per cent on al
fish farm loans".®* Thiswastherate applicablein 1989. At therequest of the Department, an official
of a second bank, Den Norske Bank (DNB) had explained this bank's lending policies for fish farms:

Generdly, the fish farming industry is charged higher premiums than other customers, since
the industry's financial health has been poor ... The officia stated that since March of 1989,
the DNB is no longer making loans to new clients involved in fish farming due to the current
financia situation of the industry."®

Thus, the Department’ s determination that the salmon farming industry was at risk, and its calculation
of the risk premium, were supported by information provided by Norwegian officials. Norway had,
belatedly, appeared to argue that the Department should have contacted every bank in Norway to
determine the risk premium it charged. However, it was proper for the Department to contact two
major banks to obtain representative lending rates. Moreover, Norwegian officials and the attorneys
representing the Norwegian interests had been present at the verification process. If they had believed
that the Department was relying on an unrepresentative rate, they had the opportunity to request the
Department to meet with additional commercial banks. However, the Norwegian officials and the
attorneys for the Norwegian interests had not requested that additiona banks be contacted.

111. Norway observed that in discussing the report on the verification conducted in Norway, the
United States omitted any reference to the section of the report on the verification conducted at the
Central Bank of Norway (Norges Bank). This section discussed inter aia the method of calculation
of the national averagelong-terminterest rate which had been used by the Department inits preliminary
determination:

84/ erification Report for the Government of Norway in the Countervailing Duty Investigation of
Fresh and Chilled Atlantic Sdimon from Norway, 10 December 1990, p.32.
®lbid., p.33.
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"The bank officials explained that these rates are based on commercia bank's average profit
and loss accounts, plus the interest charged to all sectors, plus commissions and fees charged
onall loans. Theratesare calculated as a percentage of the mean of outstanding loans calcul ated
from the monthly balance sheets of commercial banks."8

The average interest rate was ca culated on the basis of reports submitted by al banks on their outstanding
loans to all sectors including non-financia enterprises and households. The average incorporated al
risk premiums imposed on loans for various sectors. The practice of applying arisk premium added
to each commercia bank' s own basic lending rate was by no means unique to thefish farming industry.
Variousrisk premiumswere applied by commercia banks also when they lent in various other sectors.
In calculating the benchmark by adding the specific risk premium of the fish farming sector to the
national average interest rate, the United States had overstated the benchmark because this average
interest rate already comprised the risk premium for the fish farming sector as well as risk premiums
for other sectors.

112. The United States pointed out that the verification report indicated that the Department was seeking
an interest rate specific to the salmon farming industry. The Government of Norway had informed
the Department in May 1990 that a salmon-industry specific rate was not available. Consequently,
the Department had had to calculate an industry-specific rate itself. Regarding the possibility that,
insofar asthe national averagerate reflected arisk premium applicable to the salmon farming industry,
the addition of theindustry-specific risk premium provided by Christiana Bank (one of thethree largest
banks in Norway) might have " double-counted” the risk premium, the United States noted that it was
not clear that when banks reported their interest rate for inclusion in the national average rate, that
reported rate included any risk premium that might be charged to any particular industry. A risk
premium for a particular industry was always applied in addition to an average rate which could well
already reflect that industry' sadditional risk premium. In thisrespect, the approach of the Department
reflected general commercial practice. However, even if the nationa rate did reflect the samon
industry's risk premium (and Norway merely asserted that this was the case without providing any
support for the proposition), it would be impossible to cull out from that rate the amount of the risk
premium attributable to the salmon industry from the rate applied to al other industries in Norway.
Certainly the Norwegian Government and the Norwegian respondents had never suggested during the
investigation that such an exercise was either possible or appropriate and the Government of Norway
had failed to provide any such methodology during the proceedings before the Panel. In redlity, there
would have been no way to reduce the amount of the national loan average by the risk premium
supposedly attributable to the salmon industry. In sum, therefore the Department had based its
determination on the information beforeit. It had sought industry-specific datafrom the Government
of Norway and had been told that nonewas available. Consequently, the Department had been required
- as authorized under the Agreement - to prepare the information itself. It had done so in a manner
which had prompted no objection from the Norwegian Government (or any other party) during the
investigation and which met the requirements of the Agreement.

113. Norway noted that the risk premium of 0.75 per cent had not been included in the interest rate
used by the Department in its preliminary determination and had been added only in the fina
determination. Norway also noted that officials of the Department of Commerce had not indicated
inthecourse of theinvestigationswhat methodsthey intended to apoply for the cal culation of theinterest
rate benchmark. The Norwegian officials thus had not had an occasion to anticipate that a
double-counting of the risk premium could be the result.

®lbid, p.24.
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4.3 Upstream Subsidies

114. Norway argued that the United States had violated its obligations under Article 4:2 of the
Agreement in that the Department of Commerce had assumed that any benefits accruing to smolt
producers constituted subsidies on the exported salmon. The Agreement did not permit such an
assumption. Many Panel decisions reflected the view that the imposition of anti-dumping or
countervailing duties pursuant to Article VI of the General Agreement was only permitted when certain
facts had been established. To assume a pass-through of subsidies on smolt to exported salmon did
not establish its existence as fact. By applying the full subsidy received by the smolt producers to
the calculation of the duty, the United States had levied duties in excess of the level of subsidization,
in terms of subsidization per unit of the subsidized and exported product. Article VI:3 of the General
Agreement only permitted theimposition of acountervailing duty on salmonif asubsidy was determined
to have been bestowed on the exported salmon, not on smolt. As found by the Panel in the dispute
between CanadaandtheUnited Stateson countervailing dutiesimposed by theUnited Statesonimports
of pork from Canada:

"According to the clear wording [of Article V(3)] theUnited States may impose acountervailing
duty on pork only if a subsidy has been determined to have been bestowed on the production
of pork."®

Thus, asaresult of thefailureof theUnited Statesto determinetheactual per unit amount of the subsidy
bestowed on theexported salmon, theimposition by theUnited Statesof countervailing dutieson salmon
from Norway was inconsistent with its obligations under the Agreement.

115. The United States argued that in the case under consideration the Department of Commerce
had properly declined to conduct an upstream subsidies anaysis.® Throughout the investigation
conducted by the Department of Commerce, the Norwegian Government and private respondents had
not di stingui shed between smolt and salmon. Questionnaireresponseshad treated both smoltand salmon
products as part of one, single industry. Accordingly, the Department had treated smolt and salmon
asoneinitspreiminary determination of 29 June 1990. Thishad not been contested by the Norwegian
respondents. On 10 December 1990, the Norwegian respondents had for the first time in their case
brief before the Department raised an allegation that smolt and salmon were separate industries, and
that, accordingly, any subsidies to smolt products should be treated as "upstream subsidies’. This
complex, factually-based issue thus had not been raised until long after the department had compl eted
its factual investigation at a stage of the case a which the parties presented their comments on a
previously compiled factual record and onthelegal argumentsof other parties. The" upstream subsidy”
issue had been raised at an inappropriately late stage of the case, long after the necessary factua
investigation could have been conducted by the Department within the time-limit prescribed by the
Agreement. The Department had therefore based its determination on thefacts available, as authorized
under Article 2:9 of the Agreement.

116. The United States rejected the parallel drawn by Norway between the circumstances in the
countervailing duty investigation of imports of pork from Canada and in the countervailing duty
investigation of imports of salmon from Norway. For most of the subsidies provided to thefish farming
industry in Norway, the Government of Norway had not distinguished between subsidies provided
to smolt producers and subsidies provided to salmon growers - both smolt and salmon growers had
been treated as one industry. The USITC had aso determined in this case that salmon growers and

8BISD 385/30, paragraph 4.6.
8See also supra, Section IV, for the views of the United States on the admissibility of this claim
of Norway.
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smolt growers congtituted one industry. The fact that the upstream subsidy issue had been raised virtualy
asan afterthought in this case showed that even the Norwegian respondents did not makethe distinction
between smolt and salmon growers. In the countervailing duty investigation of imports of pork from
Canada, the Canadian respondents had argued that an upstream subsidy analysis should have been
employed. The Department of Commerce had in that case not applied that type of analysis but had
employed a specific provision of the countervailing duty investigation which pertained to the treatment
of processed agricultura products. Inthat case, the USITC had found that swinegrowersand producers
of the processed pork were separate industries.

117. Norway argued that the "upstream subsidy" issue had been raised and litigated before the
investigating authorities in the United States. The Department of Commerce had made a clear ruling
that the subsidies conferred upon smolt remained with that product through its subsequent processing
and salethrough atrading company. The Federal Register notice of the affirmative final determination
by the Department did not mention that the respondents had raised thisissuetoo late. It should therefore
come as no surprise to the United States that Norway raised this matter in this dispute settlement
proceeding. Throughout the process of consultations and conciliation Norway had questioned how
the United States had calculated the level of subsidization of the exported product and the apparent
failure of the United States to consider the trade effects of the aleged subsidies, both in terms of
determining what constituted countervailable subsidies and in terms of the requisite finding of injury.

5.  Determination of the existence of injury (Article 6)

118. Insummary, Norway argued that theaffirmativefina determination of injury madeby theUSITC
in itsinvestigation of imports of fresh and chilled Atlantic salmon from Norway was inconsi stent with
the requirements of Articles 6:1, 6:2 and 6:3 regarding the examination of the volume of the allegedly
subsidizedimports, theeffect of theseimportson domesticpricesintheUnited Statesof thelikeproduct,
and the consequent impact of theimports on domestic producersintheUnited Statesof thelike product.
This fina determination was aso inconsistent with the requirements of Article 6:4 of the Agreement
asaresult of thefailure of the USITC to determine that the allegedly subsidized imports were, through
the effects of subsidies, causing present materia injury to the domestic industry and to ensure that
injuries caused by other factors were not attributed to these imports.

119. In summary, the United States argued that the consideration by the USITC of the volume of
the imports subject to investigation, the price effects of theseimports, and of the impact of the imports
on the domestic industry were in conformity with the requirements of Articles 6:1, 6:2 and 6:3 of the
Agreement and that the conclusions drawn by the USITC with respect to these factors were fully
supported by the evidence before the USITC. The United States argued that Norway was asking the
Panel to reweigh the facts before the investigating authorities. However, the United States pointed
out, the Agreement did not envision this role for dispute resolution panels. Rather, under the Agreement,
factual issues were entrusted exclusively to the investigating authorities. Therefore, the United States
argued, the Panel should decline Norway' sinvitation to reweigh thefacts, andinstead consider whether
the USITC considered the factors mandated by the Agreement and possessed positive evidence concerning
its conclusions. Thisfina determination was also consistent with Article 6:4 in that the USITC had
determined that the subject imports were, through the effects of subsidies, causing present material
injury to the domestic industry, as required by Article 6:4. The USITC had linked the effects of the
imports from Norway to the materialy injured condition of the domestic industry, and thus had not
improperly attributed to the imports any injury from other factors.

5.1 Reguest by Norway for certain data

120. Norway asked the Panel to request the United States to provide al information relied upon by
the USITC in its determination which, because of its confidential nature, had not been disclosed in



- 4] -

the published text of the determination or the Annex thereto. Norway specifically requested that the
United States make available to the Panel monthly datafor the period 1987-1991 regarding production
and domestic consumption of Atlantic salmon in the United States, pricesin the US market for various
sizes of Atlantic salmon, and market penetration of imports of Atlantic salmon from Norway, Canada
and Chile. Inaddition, Norway requested that the United States provide the Panel with dataonimports
from Norway, by volume and value, during the first months of 1991.

121. The United Statesresponded that it had provided Norway with monthly data on 1989 and 1990
imports from Norway and 1990 importsfrom all other countries, and that the USITC had not gathered
consumption or market penetration figures on amonthly basis. The same was true for figureson US
production. With regard to prices, the Annex to the USITC' s determination, at pages A-52-54, contained
charts displaying publicly available prices for several weights of Atlantic salmon on a weekly basis
for the years 1987 through 1989. The USITC had also collected pricing data in questionnaires, as
described at page A-51 and pages A-59-61 of the Annex. However, the actua pricing figuresin the
guestionnaires were not releasable because they were business confidential information. As noted at
pages A-59-60 of the Annex, pricetrends and price comparisons had been similar for the questionnaire
and publicly available data. With regard to monthly data on imports from Norway, the record of the
USITC's investigation did not contain monthly figures for 1991.

5.2 Volume of the allegedly subsidized imports (Articles 6:1 and 6:2)

122. Norway submitted that the affirmative final determination of the USITC in its investigation of
fresh and chilled Atlantic salmon from Norway was inconsistent with the requirement of Article 6:1
that there be an objective examination of the volume of allegedly subsidized imports, and with the
requirement of Article 6:2 that the authorities consider whether there has been a significant increase
in the volume of imports, either in absolute terms, or relative to production or consumption in the
importing country.

123. Inits determination, the USITC had concluded that the volume of imports from Norway over
the period of investigation and the increases in the volume of the imports from 1987 to 1989 were
significant. The USITC had also referred to the " effects of the large increase in salmon imports from
Norway ... during the period of investigation through 1989".% Norway contested these assertions
aspartly incorrect and partly misleading. Theevolution of thevolume of importsinto theUnited States
of fresh and chilled Atlantic salmon from Norway had to be analyzed in the context of the recent
development of the domestic market for this product in the United States. Norway had developed the
United States market for fresh Atlantic salmon and had been practically the only supplier to the
United States market until 1984. Norway provided to the Panel monthly statistical data covering the
period 1986-1991 onindicatorsof the development of thesalmon market intheUnited States. Domestic
consumption of salmon in the United States had fluctuated somewhat but had shown a considerable
growth in the long term which appeared to be continuing. This growth of consumption had gained
momentum in mid-1988. During the six months prior to the filing of the petition in this investigation
(end of February 1990) imports of Norwegian salmon into the United States had totalled 5,984 tons,
compared to 6,132 tons during the period September 1988-February 1989.%° Moreover, whereas market
penetration of the Norwegian imports had decreased steadily during this period, importsfrom all other
countries had nearly tripled their market share both by value and by volume.®® By any measure
(i.e., either in absolute terms or relative to consumption) imports from Norway had fallen from 1988

®USITC Determination, p.18 and p.21.
9See Annex 3 to this Report.
'USITC Determination, p.A-45.
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to 1990, the period covered by the investigation of the USITC. According to Article 6:2, it was the
increase in the volume of imports which must be significant.

124. In response to a question of the Panel as to whether Norway contested that the data on import
volume reported in Tables 17 and 18 of Annex A to the determination of the USITC were factualy
correct, Norway observed that these Tables contained only annua data. Data on monthly import volumes
for 1989 and 1990 showed that imports from Norway had begun to decline significantly before the
filing of the petition.%> These Tables therefore did not provide a complete picture of the information
available to the USITC. Absent a chance to review al the information before the USITC, Norway
- and the Panel - could not evaluate whether the statements of the facts in the Report of the USITC
were correct.

125. Norway further argued in this context that from the information available it appeared that in
itsanalysis the USITC had failed to take account of the decrease in imports over the third part of the
investigation period. When this decline, which could not be explained by the initiation of the
anti-dumping and countervailing duty investigations, was seen in conjunction with the decline of the
Norwegian market share throughout the period of investigation, the case became even stronger that
the USITC had not carried out an objective examination of the evolution of the volume of imports
from Norway. The evidence beforethe USITC showed an increase in the absol ute volume of imports
from Norway only during thefirst two years of the investigation period. Inthelast part of this period,
prior to theinitiation of the anti-dumping and countervailing duty investigations, imports had declined.
To determine whether an increase in the volume of imports was "significant” within the meaning of
Article 6:2 of the Agreement, the increase had to be seen in context. In the case of the investigation
of imports of Atlantic salmon from Norway the context was that Norway's market share had been
declining over the investigation period and that market shares of third countries and of domestic producers
in the United States were increasing.

126. Norway did not contest that, as observed by the USITC on pages 16-17 of its determination,
the absolute volume of imports of Atlantic salmon from Norway had increased from 1987 to 1989.
However, the significance of this information was limited. First, the increase had not been of a
continuing nature as monthly data on import volume from Norway showed that the volume of imports
from Norway had declined in the last four months of 1989.% Second, the investigation period which
was the basis of the USITC' s determination included the year 1990, in which the absol ute volume of
imports from Norway had declined significantly before the initiation of the investigation. The information
in the information on the increase from 1987 to 1989 in the absolute volume of imports therefore did
not give an appropriate picture of the period investigated.

127. Norway explained that it was not arguing that, as amatter of law, Article 6:2 of the Agreement
permitted afinding of a"significant increase” of the volume of imports under investigation only when
the volume of imports at the end of a period of investigation was higher than the volume of imports
at the beginning of that period. Article 6:2 referred to the significance of the increase of the volume
of imports, either in absolute terms or relative to domestic consumption or production. Where there
wasnoincreaseintheabsol utevolumeof imports, theinvestigating authoritieswererequired to examine
two questions. First, what accounted for any decline of absolute import volumes toward the end of
theinvestigation period, or for theabsence of anincreasein the absol ute volume of imports, and second,
whether imports had increased in relative terms. In the present case, the evidence did not support
the conclusion that the decline in the absolute volume of imports in the last part of the investigation
period was due to the imposition of the provisional measures. In the course of the investigation by

9See Annex 3 to this Report.
C|d.
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theUSITC it had been repeatedly pointed out by the Norwegian respondents that this declinein absolute
import volume was caused by a combination of several factors. lower domestic prices in the
United States, the appreciation of the Norwegian kroner relative to the US dollar, and rising prices
in alternativeexport markets. Regarding the second point, Norway reiterated that over theinvestigation
period the market share held by Norwegian importsin the United Stateshad declined. In thissituation,
where import volume was not higher at the end of the investigation period than at the beginning of
that period, where the facts demonstrated that the decline in absolute import volume was not the result
of theinitiation of theinvestigation or of theimposition of provisional measures, and where the import
volume declined in relative terms throughout the period of investigation, Article 6:2 of the Agreement
did not, in the view of Norway, permit afinding of a"significant increase" in the volume of imports.

128. Responding to aquestion of the Pand, Norway explained as follows its views on thelegd reevance
of imports from third countries to an examination of whether, in the anaysis of the evolution of the
volume of importsof Atlantic salmon from Norway, theUSI T C had acted consistently with Articles 6:1
and 6: 2 of the Agreement. First, Article 6: 1 requiredtheinvestigating authoritiesto examinethevolume
of the subsidized imports. Article 6:2 explained that the examination is to enable the authorities to
determine whether there has been a"significant increase” in absolute terms or relative to production
or consumption in the importing country. Third country imports affected the level of consumption
in the importing country and were thus relevant to an objective examination of the volume of the
subsidized imports. Second, Article 6:1 also required theinvestigating authoritiesto examinethe effect
of the subsidized imports on prices in the domestic market. Article 6:2 stated that this included a
consideration of whether there had been significant price undercutting or price depression. Inthe case
under consideration, the question was whether the allegedly subsidized Norwegian imports had led
to price depression. Third country imports at prices lower than those from Norway had an impact
on domestic prices and had to be considered in determining whether the price depression was the effect
of the subsidized imports or the effect of imports of lower priced salmon from other sources. Finaly,
Article 6:1 required the investigating authorities to consider the consequent impact of these imports
on domestic producers of the like product. Article 6:3 provided guidance on how the investigating
authoritieswereto determinethe consequent impact and required them to consider all rel evant economic
factors, including market share and factors affecting domestic prices. Third country imports affected
both themarket share of thedomestic producersand thedomestic pricesand should thusbe appropriately
considered under these Articles.

129. Responding to a question of the Panel, Norway explained as follows its views on how the
information which it had provided on the expansion of the domestic salmon market in the United States
was legally relevant to an examination of whether the USITC had examined the volume of imports
from Norway in a manner consistent with the requirement of Articles 6:1 and 6:2. Articles 6:1 and
6: 2 together provided for arequirement of an objective examination of thevolume of subsidized imports
relativeto production or consumption intheimporting country. Domestic production and market share
had to be considered as part of such an examination. Moreover, Article 6:1 also required an objective
examination of theimpact of the subsidized imports on prices in the domestic market. Theincreasing
supply of domestic salmon could aso have an effect on the prices in the domestic market and had to
be considered to determine the impact of the subsidized imports. Finally, Article 6:1 required the
authorities to make an objective examination of the consequent impact of the subsidized imports on
domestic producers of such products. An objective examination had to include a consideration of whether
the domestic producers were able to expand production and gain market share or whether domestic
production or market share declined. Such factors were specifically mentioned in Article 6:3 of the
Agreement. Article 6:3 stated that the examination of theimpact on the domesticindustry shall include
an evauation of all relevant factors including those "having a bearing on the state of the industry such
as actual and potential decline in output, sales, market share...". If the decline in such factors was
relevant, so was the increase.



130. The United States noted that the USITC had determined that there had been aflood of exports
from Norway to the United States in 1988 and 1989:

"Imports of Atlantic sadmon from Norway surged from 1987 to 1989. Imports rose from
7.6 million kilogrammesin 1987, to 8.9 million kilogrammesin 1988, and then jumped further
in 1989 to 11.4 million kilogrammes, for an overal increase of fully 50 per cent."%

Putting the magnitude of the increase in perspective, the USITC had noted that:

"... the amount of the increase in imports of Atlantic salmon from Norway alone was greater
than the total amount of US-produced salmon shipped in harvest seasons 1988-89 or 1989-90.%

Over caendar year 1990, imports of Atlantic salmon from Norway had declined to 7.7 million
kilogrammes. The USITC had considered this decline but, based on record evidence, had concluded
that it waslargely theresult of thefiling of the petition in February 1990 and the subsequent imposition
of provisional countervailing duties in July 1990 and anti-dumping duties on 3 October 1990.% The
USITC had explicitly considered the Norwegian respondent’s alternative explanations that the 1990
decline resulted from the appreciation of the Norwegian Kroner against the dollar or the institution
of a"freezing programme” by the Norwegian industry. It had found that such factors did not wholly
explain the decline of importsin 1990, noting, for example, that the freezing programme resulted only
in a dlight decline in supplies of fresh Norwegian Atlantic salmon from 1989 to 1990. Because the
declineinimport volumein 1990 occurred concurrently with, andin apparent reaction to, theinstitution
of the anti-dumping and countervailing duty investigations and imposition of provisional measuresand
was not theresult of normal market forces, the USITC had given lessweight to thisdecline. Moreover,
even in 1990 Norway had remained by far the largest single supplier of Atlantic salmon to the
United States, with Norwegian imports accounting for 42.2 per cent of the United States market.
In light of the evidence presented, the USITC had concluded that, although the relative market share
of Norwegian Atlantic salmon had decreased since the investigation had begun:

"... thevolumes of imports from Norway over the period of investigation, and the increases
in those volumes from 1987 to 1989, are significant. The subject imports are particularly
significant when viewed together with information concerning the nature of the US industry,
the industry's condition over the period and information on prices for the like product."®

131. The United States argued that in its anaysis of the volume of imports of Atlantic salmon the
USITC had done precisely what was required by Article 6:2 of the Agreement by determining that
there had been a significant increase in subsidized Norwegian imports, which had surged fully 50 per
cent in the period 1987/1989 and had remained above their 1987 level. The United States considered
that the increased imports from third countries did not in any way affect the consistency of the with
the Agreement determination of the USITC regarding the volume of importsfrom Norway. Countries
other than Norway had exported relatively little ssimon to the United States in 1987, the first year
of the period covered by the investigation of the USITC. Obviously, any increase in their exports
to the United Statesin 1988 or 1989 would necessarily represent arelatively larger percentage growth
than the growth in the aready huge Norwegian imports. The facts of the case remained that Norway
wasthe dominant factor inthe United States' market throughout theinvestigation, bothin sheer volume
of imports and in import market share.

“USITC Determination, pp.16-17.
®USITC Determination p.19, footnote 83.
®USITC Determination, pp.17-18.
“USITC Determination, p.18.
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132. TheUnited States considered that Norway' s argument regarding the decline of Norwegian imports
in 1990 as compared to the level of importsin 1988 was without merit in fact or in law. Despitethis
"decline", Norwegian salmon had been imported in the first half of 1990 at an annua rate higher than
the 1988 import rate and had only declined after the imposition of provisional measuresin July 1990.
Accordingly, the USITC had determined that the overall 1990 decline in Norwegian imports was
atributable, at least in part, to the initiation of the investigation and the imposition of provisional
measures and thus warranted less weight than the significant volume increases of Norwegian imports
between 1987 and 1989. Even in 1990 Norway had remained the largest single supplier of the US
fresh Atlantic salmon market. TheUnited Statesalso observed in thiscontext that Norway' s argument
overlooked the purpose of provisiona dutiesunder Article 5:1 of the Agreement: "... to preventinjury
being caused during the period of investigation". It was axiomatic that the provisional duties would
ameliorate injury by reducing the volume and/or raising prices of the imports under investigation.
Article 5:1 would be meaningless if the investigating authorities could not take into account the
injury-preventive nature of provisiona duties in evaluating import volume and other evidence.

133. Inresponsetotheview of Norway that in the case under consideration the USITC had considered
the significance of the volume of imports of Atlantic salmon from Norway, rather than the significance
of any increase in that volume, the United States submitted that the USITC had plainly considered
whether there had been a significant increase in the volume of subsidized imports from Norway, as
required by the Agreement. Under United States law the USITC was required to consider whether
the volume of imports, or any increasein that volume, either in absoluteterms or relative to production
or consumption in the United States was significant. In this case, the USITC had found both that the
volume of imports was significant, and that there was a significant increase in the volume of imports
over the period of investigation. The USITC had linked this increase in import volume with price
depression, and with the negative effects on the United States domestic industry. For example, the
USITC had found that " the sheer volumeof theincreasein Norwegian Atlantic salmonimportsin 1989"
had led to significant price depression and that "the effects of the large increase in Atlantic salmon
imports from Norway during the period of investigation through 1989 are being felt presently by the
young US Atlantic salmon industry in such forms as financial losses, a scaled-back size, and difficulty
in obtaining capital".%® Thus, the USITC had satisfied the requirement of the Agreement to consider
whether there has been a significant increase in the volume of subsidized imports.

134. In response to a question by the Panel as to how the USITC had arrived at its conclusion that
a number of factors mentioned by the respondents in the investigation to explain the decline of the
volume of imports from Norway in 1990 were lessimportant in causing this decline than the initiation
of the anti-dumping and countervailing duty investigations and the imposition of provisional measures,
the United States noted the following. First, the USITC had referenced its long experience in the
dampening effects on import levels which could be caused by an investigation, by preliminary
determinations, or by the imposition of provisional measures. Second, the USITC had examined the
specific circumstancessurrounding thedecline of thevolumeof importsof AtlanticsalmonfromNorway
in 1990. It had linked the timing of the investigation to the devel opment of import volumes, describing
"the precipitous nature of the drop of the subject imports by the end of 1990, from record levels
in 1989".% The Commission had cited further evidence that the investigation had played arole in
the decline in the volume of imports, observing that "the drop in subject imports has been most
pronounced since July 1990, subsequent to Commerce's preliminary CVD determinations”.*® Third,
although therewas no provisionin the Agreement addressing theissue, the determination of theUSITC
had explicitly noted the two dternative explanations suggested by the Norwegian respondents for the 1990

®USITC Determination, p.21.
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decline in import volume from Norway: the institution of a freezing programme by the Norwegian
industry, and the appreciation of the Norwegian kroner against the US dollar. The Commission had
determined that these factors might have played apart in, but did not entirely cause the decline. With
regard to the freezing programme, the Commission had observed that this programme "is believed
to have resulted only in a slight decrease in supplies of fresh Norwegian Atlantic salmon from 1989
to 1990".%* Thus, this programme could not explain the " precipitous" declinein Norwegian exports
to the United States found by the Commission. As for the exchange rates, the Commission's staff
report reveded that the kroner-dollar exchange rate had fluctuated strongly over the period of
investigation, and yet, until 1990, there had been a steady annual increase in imports from Norway.
What had been different in 1990 was the investigation itself.

135. Norway considered that the argument of the United States that the decline of the volume of imports
of Atlantic salmon from Norway in 1990 was concurrent with either the initiation of the anti-dumping
and countervailing duty investigations or theimposition of provisional measuresin theseinvestigations
was contradicted by information on monthly import volumes for 1989 and 1990. These datademonstrated
that in January and February 1990, i.e., before the filing of the petition and months before the imposition
of provisiond messures, imports of Atlantic sdmon from Norway were 23 per cent lower than in January
and February 1989. Norway aso reiterated in this context that in the period
September 1989-February 1990 imports of Atlantic salmon from Norway had been lower than in the
period September 1988-February 1989. This was due, inter aia, to a considerable fal in the
United States dollar exchange rate to the kroner. Moreover, in the Report on its investigation, the
USITC had acknowledged that both the institution of a freezing programme and the appreciation of
the kroner had helped to cause the decline in the volume of imports from Norway in the latter
part of 1990. Nevertheless, beforethis Panel the United Stateswasignoring the evidencethat imports
had declined in absolute terms as well as relative to consumption during the period of investigation
and was claiming that this decline was irrelevant because it had occurred after the initiation of the
investigation and the imposition of provisional measures. This claim could not be supported.

136. On Norway's argument that imports from Norway had begun to decline prior to the filing of
the petition on 28 February 1990, the United States observed that, asrevealed by the data regarding
monthly import figures'®, Norway was correct that imports in January and February 1990 had been
lower thanimportsintheimmediately precedingmonthsinlate 1989. However, thisshort-lived decline
had not marked the beginning of alonger-term pattern of decline. Rather, import volumesin the several
months just after January-February 1990 had steadied or had even increased dlightly. The decline
in January and February 1990 had thus been atemporary phenomenon. Thistransitory decline could
have occurred for a number of reasons. It was possible, for example, that the announcement of the
freezing programme by the Norwegian industry in early 1990 had caused a temporary slowing-down
in the volume of exports to the United States. However, the effect of this programme could not have
lasted: as noted by the USITC in its Report, the freezing programme had ultimately resulted in only
adlight decrease in available stocks of fresh saimon from Norway, and thus could not have accounted
for the drastic decline in imports of Norwegian salmon experienced by the end of 1990.

137. The United States considered that the record did not bear out Norway's assertion that imports
of Atlantic salmon from Norway in the last four months of 1989 had also been at reduced levels. As
shown by the figures on monthly import volumes'®, imports from Norway in September
through December 1989 had been at |evelsas high asthey had ever been; in three of thosefour months
importsfrom Norway had exceeded one millionkilograms. 1nsum, theonly pre-filing declineinimport

01YSITC Determination, p.18, footnote 78.
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volume had been the short-lived drop in January-February 1990. Asthe Commission had noted, the
effects of the investigation were most clearly seen during the second half of 1990, subsequent to the
affirmative preliminary countervailing duty determination of the Department of Commerce, which had
resultedintheimposition of provisional measures. Not only wasthe January-February period separated
in time from the events in the second half of 1990, but the amount of the temporary decline in those
two months paled in comparison to the magnitude of the declinewhich began inthe second half of 1990.
By December 1990 importsfrom Norway had been below 200,000 kilogrammes. Thesefactsof record
plainly refuted Norway's claim that unspecified events prior to the investigation caused the decline
of imports during 1990.

5.3 Price effects of the imports under investigation (Articles 6:1 and 6:2)

138. Norway submitted that in determining that imports of Atlantic salmon from Norway had
significantly depressed prices for the like domestic product, the USITC had acted inconsistently with
the requirement in Article 6:1 of an objective examination of the effect on prices of imports under
investigation, and with the requirement in Article 6:2 that the investigating authorities consider inter
alia whether the effect of the subsidized imports is to depress prices to a significant degree.

139. Initsdetermination, the USITC had made thefollowing statement regarding the price depressing
effect it had found to have been caused by the imports subject to investigation:

"1n sum, given the sheer volume of the increase in Norwegian Atlantic salmon importsin 1989,
falling pricesfor thoseimports, closely tracking US and Norwegian Atlantic salmon pricetrends,
and information suggesting significant substitutability between Norwegian US Atlantic salmon,
we find that imports of Norwegian Atlantic salmon have significantly depressed prices for the
like product.**

140. Norway argued that the above-mentioned conclusion of the USITC regarding the existence of
price depression caused by the subject imports was without any basis. In support of thisview, Norway
pointed to the following. As demonstrated by datain the Annex to the determination of the USITC
and by data gathered by Norway, during the period of investigation Norwegian salmon had been priced
at alevel higher than salmon of domestic producers in the United States. In mid-1990, prices of
Norwegian salmon had begun torise. Pricesof domestic salmon in the United States had not followed
this rise but had actually fallen. If the USITC had been correct in its finding that prices of domestic
salmon "closealy tracked" those of imported Norwegian salmon, prices of domestic salmon should have
risen when the prices of imported Norwegian salmon had begun to rise. Aswas demonstrated by data
on page A-56 of the Annex to the USITC determination, after mid-1990 the gap between prices of
domestic salmon and imported Norwegian salmon had widened. Moreover, if the USITC had been
correct in its conclusion that Norwegian imports had depressed domestic prices, one would logically
expect that domestic prices for salmon would increase after the Norwegian imports had disappeared
from the United States market in 1991. This, however, had not happened. Since February 1991,
Norwegian imports of salmon had been brought to a halt as a result of the fina countervailing duty
determination of the Department of Commerce. During the first half of 1991, pricesin the United States
market of salmon from al remaining suppliers had fallen as compared to the first haf of 1990. This
confirmed that the USITC had been incorrect in concluding that imports of Norwegian salmon had
caused depression of domestic prices in the United States.

141. The United States pointed out that the USITC had found, and Norway had not contested, that
pricesfor al Atlantic sdlmon in the United States market - regardless of origin - had dropped dramatically
during the period of investigation: by "athird or even more between mid- to late-1988 and the end
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of 1989".1® The USITC had further found that United States domestic prices closely followed Norwegian
prices because " USand Norwegian Atlantic salmon exhibit ahigh degree of substitutability, asAtlantic
salmon is a near-commodity type product”.’® This high degree of substitutability had further
strengthened the link between the imports of Atlantic salmon from Norway and the adverse effects
on domestic prices in the United States. The USITC had aso determined that "the subject imports
presence in the market place, even at premium prices, acted to keep domestic producers from pricing
to recover costsand meet cash flow needs".2%” In short, the evidence of record overwhelmingly showed
that, as found by the USITC, the decline in domestic prices in the United States was caused in large
part by the large and growing glut of Norwegian imports. The USITC had observed that the collapse
in prices for US Atlantic salmon closely tracked the downward spiral in prices for Norwegian salmon
sold in the United States market.

142. Responding to Norway' sargument that itsimports had not caused the decline of domestic salmon
pricesin the United States because the Norwegian product was, in generd, priced above the US produced
Atlantic salmon, the United States considered that this argument suffered from a number of key
weaknesses. First, the evidence of record before the USITC demonstrated that the sheer volume of
Norwegianimports had forced prices down, afact that Norway had not contested. Second, theevidence
of record showed that Atlantic salmon was a highly substitutable product regardiess of its source.
Consequently, domestic producers had been forced to lower their prices in response to Norwegian
price declines or face losing sales. Findly, there had been numerous instances in which Norwegian
imports were priced below the prices for domestic salmon, notwithstanding the price premium that
Norwegian salmon had typically commanded over the domestic product. It wasfor thisreason, among
others, that the Agreement, contrary to Norway's argument, did not require price undercutting as the
basis for a finding of price depression or suppression. Rather, the Agreement provided that the
administering authorities had to consider whether therewas significant price undercutting or significant
price suppression or depresson. The USITC had found the latter to exist and had come to this conclusion
on the basis of the evidence of record.

143. With respect to Norway's argument that there was no relationship between Norwegian and domestic
prices because domestic prices had not continued to rise after mid-1990, the United States observed
that from mid-1990 onward, there had been adeclinein the volume of imports of salmon from Norway,
so that Norwegian sdmon imports no longer provided the downward pressure that had caused dl Atlantic
salmon pricesinthe United Statesto decline. Inany event, the divergence of USand Norwegian prices
in a period of declining market share of Norwegian imports was irrelevant to whether Norwegian
production and priceshad forced down USdomestic pricesduring theearlier period. TheUnited States
noted in this context that Norway had presented extra-record information to the Panel to support its
argument concerning current price levels. Such data had been compiled outside the period of
investigation and were irrelevant to the proceedings before the Panel.

144. Norway contested the statement of the United States that the evidence before the USITC
overwhelmingly showed that the decline in US domestic prices of Atlantic salmon had been caused
in large part by the large and growing "glut" of Norwegian imports of Atlantic salmon. There had
not been such aglut. Throughout the period of investigation, the US domestic market had grown faster
than the volume of imports from Norway: from 1988 to 1989 apparent domestic consumption in the
United States had grown by 55 per cent, while imports from Norway had increased by only 28 per
cent. Norway's declining market share throughout the period of investigation thus showed that there
had not been a "glut" of Norwegian imports.

15y ZITC Determination, p.18.
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145. In response to the argument of the United States that US domestic producers had been forced
tolower their pricesinresponseto pricedeclinesof theNorwegian importsor facelosing sales, Norway
observed that the US domestic industry had from 1987 to 1989 tripled its share of a domestic market
characterized by strong growth in domestic demand, as demonstrated by the data on page A-45 of the
Annex to the USITC determination.

146. In response to a question of the Panel as to whether Norway considered that the data on
pages A-52-54 of the Annex to the USITC determination on price depression were factually incorrect
or whether it considered that these data, while factualy correct, did not provide evidence in support
of the USTC's conclusion on price depression, Norway observed that it could not contest the correctness
of datawhichit did not have. Pages A-52-54 of the Annex summarized some underlying dataavailable
only tothe USITC. However, an examination of those pages indicated that the USITC had compared
prices of Norwegian salmon to prices of United States and Canadian salmon to determine price trends
and price depression. Articles 6:1 and 6:2 of the Agreement required the investigating authorities to
make an objective examination, based on positiveevidence, of the priceeffects of the subsidizedimports
in the domestic market of the importing country. The USITC had apparently not relied on positive
evidence. A combinationof United Statesand Canadian pricesdid not providetherequisitelink between
subsidized imports and price depression in the domestic market of the United States. Norway referred
to the conclusion of the Panel in the dispute between the United States and Canada on the imposition
by Canada of countervailing duties on grain corn from the United States.’® That Panel had found
that Canada had not met the requirements of Article 6:2 because it had relied on United States grain
corn prices instead of on Canadian prices. The Panel in that dispute had rejected the argument that
United Statespricesweresufficient eventhough the Canadian authoritieshad found that Canadian prices
had tracked the US prices. Because the tables on pages A-52-54 of the Annex were not prices of
United States producers, these tables did not provide evidence that imports of subsidized salmon from
Norway had depressed prices of domestic salmon in the United States. Thus, regardless of whether
these tables accurately reflected the published weekly prices (an issue Norway could not address since
it did not have the underlying data) they did not support afinding that subsidized imports of Norwegian
salmon had depressed United States domestic prices. Norway noted that the use of the Urner Barry
price figures which combined US and Canadian prices demonstrated, at most, that Canadian prices
were likely to have a profound effect on the United States prices but did not demonstrate the effect
of prices of imports from Norway.

147. The United States made the following comments in response to Norway's argument that in its
analysis of price depression the USITC had relied on a comparison of United States/Canadian prices
with Norwegian import prices. In an effort to gather as complete pricing data as possible, the USITC
had sought data on US prices from two sources. The first source was the responses to questionnaires
which the Commission had sent to producers and purchasers. These data were explicitly limited to
prices for US produced salmon, and did not include any Canadian prices. Thus, through the
questionnaires, the USITC had specifically relied on datalimited to US prices. The second set of data
was published data of the Urner Barry company, an established industry authority. These data were
combined United States and Canadian prices. However, the inclusion of Canadian pricesin the Urner
Barry figures had had no material effect on the USITC's analysis. First, the Commission had been
awarethat thedataincluded Canadian prices, and had specifically addressed theissue, notingthat " prices
for Atlantic sdlmon from the two countries are believed to be comparable'.’® Second, the
Annex indicated that thequestionnaireprices (which werelimited to USprices) revea ed thesametrends
over time, and the same pattern of overselling and underselling, as the Urner Barry data. Thus, this
Annex noted that "Monthly net f.o.b. price data collected through questionnaires for US- and
Norwegian-produced Atlantic salmon generally showed the same declinein price asthe published price

1085CM/140, adopted on 26 March 1992.
19y ZITC Determination, p.19.
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data' and "Similar to published price data and to reports from industry representatives, Norwegian
importers' prices were generally higher than US producers' prices'.'*°

148. The United States also noted in this context that, although Norway now took issue with the use
by the USITC of the Urner Barry figures, the Norwegian respondentsin theinvestigation had explicitly
urged the Commission to use those figures while the matter was before the Commission. In arguing
that the Commission should employ the Urner Barry data, the Norwegian respondents had described
Urner Barry as "the recognized price authority in the industry".***

149. Norway contested that, asstated by theUSITC onpage 20 of itsdetermination, "... until [ate 1990
prices for Norwegian and United States Atlantic salmon followed a very similar pattern".*? Norway
noted again that it had no access to the information underlying the data on which the USITC based
its conclusions. All comparisons between Norwegian price trends and domestic price trends in the
United States appeared to be based on United States and Canadian price information. If the USITC
had based itself on this information, its determination was not based on positive evidence. At most,
thisinformation showed that Canadian priceswerelikely to have aprofound impact on domestic prices
in the United States. The Annex to the USITC's determination stated that " United States/Canadian
and Norwegian price trends for Atlantic salmon were similar from mid-1988 through mid-1989
(figures 5-7). In 1990, the two trends began to diverge...".* This statement implied that after mid-1989
the price trends in the two countries had not followed a "very similar pattern". Moreover, figures
5-7 supported the interpretation that the divergence had begun in mid-1989, not in late 1990, although
it had become more pronounced in late 1990. Finally, figures 8-10 in the Annex demonstrated that
United States/Canadian prices had tracked Chilean prices much more closely than they had tracked
Norwegian prices after mid-1989.

150. Regarding Norway's argument on the timing of the divergency of the price movements of
Norwegian imported salmon and domestic salmon, the United States noted that in the Annex to the
determination of the USITC it had been observed that " US/Canadian and Norwegian price trends for
Atlantic salmon were similar from mid-1988 through mid-1989. In 1990, the two trends began to
diverge...".*** Contrary to what Norway attempted to read into these sentences, they did not state
that price trends began to diverge at any time in 1989; they stated that prices had begun to diverge
in 1990. Indeed, the text of the opinion of the Commission described Norwegian and US prices as
following similar trends into 1990. This was confirmed by the price charts found at pages A-56-57
of the Annex. Even a cursory examination of those charts revealed that prices for Norwegian and
US Atlantic salmon had exhibited similar trends through 1989 and the early part of 1990, and had
only divergedto somedegreestartinginthesecond half of 1990, duringthe Commission' sinvestigation.

151. Inresponseto aquestion of the Panel, Norway explained that it was not arguing that, asamatter
of law, the fact that imported products were priced above domestic products precluded a finding of
price depression under Article 6:2 of the Agreement. However, Article 6.2 required that it be shown
that price depression was the effect of the imports under investigation. When imported products were
priced above domestic productsit was obviously more difficult to demonstrate that those higher priced
imports had caused price depression. Norway considered that in the present case the USITC had not
demonstrated that pricedepression had been theeffect of the Norwegianimportssubject toinvestigation.

HOYZITC Determination, p.A-59 and p.A-66.
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152. Regarding the manner in which the USITC had taken account of the substitutability between
Norwegianimported salmon and domestically produced salmon, Norway consideredthat, if all imports
of Atlantic salmon were highly substitutable and imports from third countries were both lower priced
and increasing their market share, thelogical conclusion wasthat it wasthe lower priced product which
was depressing domestic prices in the United States, not the higher priced product. If the products
were highly substitutable, buyers would buy the lower priced item, not the higher-priced one. Thus,
the lower priced product would be dragging down the higher prices, not vice versa. United States
prices had been constrained by the increasing volume of lower priced imports, not by the higher priced
imports. Norway aso argued in this context that the United States had not presented any valid
explanation of why domestic prices in the United States had followed the development of prices of
imports from Norway instead of Norwegian suppliers having to reduce their prices due to constant
price undercutting by competitors from third countries. The United States had also not provided any
datademonstrating that price devel opments of Norwegian salmon had atimelead on price devel opments
for salmon produced in the United States.

153. The United States argued that it was afundamental principle that price depression could occur
even when the imported product was priced above the domestic product. If two products were
substitutable for each other at agiven price differential, the narrowing or increasing of the differential
would have an effect on the demand and/or price for each product. In this case, as the price for
Norwegian salmon declined, US producers had been forced to lower their prices to maintain the
differential; if they had not lowered their prices, they would havelost yet more salesto the Norwegian
imports. Thus, the Commission's citation to the fact that Atlantic salmon - including Norwegian and
US salmon - was a " near-commodity type product” lent support to the Commission's finding of price
depression by Norwegian salmon.

154. The United Statesfurther recdled in this context that the Commission's finding of price depression
had been based on several factors, including the significant increasein the volumeof importsof Atlantic
salmon from Norway through 1989, the substitutability between US and Norwegian salmon, and the
similar price trends exhibited by US and Norwegian salmon. The Commission's determination made
clear that the price depression finding was not dependant on any source being a" price leader” through
undercutting the prices of other sources. Rather, the Commission's finding of price depression was
grounded in increased supply of salmon to the US market, an increase to which Norwegian salmon
had been the major contributor. It should come as no surprise that when supply of a commodity
increased substantially, there might be adverseeffectson prices. Not only did theanaysisof theUSITC
comport fully with basic economic principles, but the Agreement expressly anticipated this kind of
analysis. The Agreement mandated an examination of whether imports undercut domestic prices, "or"
whether imports "otherwise" depressed or suppressed prices. Thus, price undercutting and price
depression/suppression were treated in the Agreement as separate elements of an examination of price
effects. A finding of price depressionwasnot dependent on afinding of priceundercutting. The present
case was a good example of a situation in which imports under investigation " otherwise" depressed
prices for the like product, through the imports' substantial contribution to increased market supply
of acommodity type product. Insum, (1) substitutability between Norwegian and US Atlantic salmon
had provided support for the Commission's finding of price depression; and (2) any notion that
investigating authorities must look to see which supplier was undercutting to determine which was
causing price depression was not supported by economic logic or by the text of the Agreement.

5.4 Impact of theimports under investigation on domestic producers of thelike product (Articles 6:1
and 6:3)

155. Norway submitted that the analysisof the USITC of theimpact of theimports under investigation
on domestic producers of the like product was inconsistent with the requirements of Articles 6:1 and
6:3 of the Agreement. Article 6:1 required an objective examination of the consequent impact of the
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subsidized imports on domestic producers, while Article 6:3 required that such an examination include
an evauation of al relevant economic factors and indices having a bearing on the state of the industry.
Thelist of those factors contained in Article 6:3 was not exhaustive, nor could one or severa of those
factors necessarily give decisive guidance. Norway considered that the conclusion of the USITC
regarding the negative impact of the imports on the domestic producers was unfounded. The record
showed that the alegedly injured industry had experienced a most impressive growth since its
start in 1984, as shown by data on the annual increases in the volume of production by the domestic
producers.**> During the period 1987-89, the capacity of United States' firms to produce juvenile Atlantic
saimon had risen substantially. US shipments had increased more than fourfold in this period.
Production of "adult" salmon had expanded by more than 200 per cent from harvest season 1987-88
to 1989-90. Dataavailablea so showed that the number of production and related workershad increased
steadily, as had the hours worked, total compensation, and hourly compensation.**® In the view of
the foregoing, Norway submitted that the USITC had not carried out an objective examination of the
impact on the domestic producers of the imports under investigation.

156. In response to a question of the Panel as to whether Norway considered that the information
relied upon by theUSITC initsanaysisof theimpact of theimportson domestic producerswasfactually
incorrect, that the conclusions drawn by the USITC regarding this impact were not supported by the
factsin the record of the investigation, or that the analysis by the USITC had not involved the correct
application of a lega requirement imposed by the Agreement, Norway observed that it could not
determine whether the information relied upon by the USITC was factually incorrect because it did
not know what information the USITC had relied upon. From the information available to Norway,
it did not appear that the conclusions drawn by the USITC were supported by the facts in the record
of the investigation. The United States had had ample opportunity to provide the facts relied upon
by the USITC in order to dispel Norway's belief. Finally, Norway considered that the USITC had
not correctly applied a legal requirement imposed by the Agreement in that it had not made a
determination based on an objective examination of positive evidence.

157. In response to a question of the Panel as to whether Norway considered that the factors which
it had mentioned™” had not been considered by the USITC or whether it was of theview that the USITC
had not given adequate weight to thesefactors, Norway stated that Article 6:3 provided alist of factors
to be examined in an analysis of the impact of imports on the domestic producers of the like product
and noted that "no one or severa of the factors necessarily give decisive guidance’. The USITC,
however, had based its conclusion regarding the impact of the imports on domestic producers on just
afew financia indicators, rather than on athorough review of al factors. Thus, the USITC had allowed
a few factors to give decisive guidance.

158. On the statement in the statement of the USITC that "the financia performance of the domestic
industry stands in stark contrast to the production and trade figures', Norway observed that certain
factsbeforethe USITC discounted thefinancia indicatorsas evidence of harm from subsidized imports.
The pre-hearing brief on behalf of the Norwegian respondents had described many other factorswhich
affected thefinancia performance of thedomestic producers. Thus, whilethefinancial indicators might
have been poor, their value as indicators of the consequent impact of subsidized imports was limited
in this case.

159. The United States argued that, as required under Article 6:3, the USITC had considered the
injuriousimpact which thevolumeand price effects of Norway' simports had on the domesticindustry.

1YSITC Determination, p.A-22.
HeYSITC Determination, p.A-29.
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The USITC had found that the price depressive effect of thelarge and increasing volume of Norwegian
imports was directly reflected in the injured financial condition of United States producers:

"Lower pricesfor the like product have meant lower sales revenuesin 1989, which contributed
to substantial gross and operating losses for the domestic industry. Depressed prices have aso
exacerbated cash-flow pressures that are inherent in the Atlantic salmon industry." 8

The USITC had described the financial condition of the domestic industry as follows:

"Thefinancial state of the US Atlantic salmon industry declined precipitously in 1989. Net sales
decreased from 1988 to 1989 while cost of goods sold rose and generd, sdlling, and administrative
costsincreased. Operating lossesin 1989 were enormous. US producers experienced a severe
negative cash flowin 1989. Thenumber of firmsreporting operating |ossesincreased from 1988
to 1989. For the period January-September 1990, net sales were well above the level recorded
in the same period in 1989; nevertheless, the industry recorded a significant operating loss and
negative cash flow. Asaresult of financia setbacks, the largest US producer, Ocean Products,
Inc., ceased operations." .

The USITC had also noted that the domestic industry' s operating losses in 1989 totalled $4.3 million,
or more than half of the industry's net sales for that year.'*® As a specific example of negative cash
flow effects caused by depressed prices, the USITC had mentioned the experience of the largest US
Atlantic salmon producer, Ocean Products, which had been forced into bankruptcy as aresult of the
impact of ever-decreasing prices, due to the downward spira of Norwegian prices.

160. TheUnited Statesnoted that theUSITC had al so described other negativeeffectsof the depressed
prices on the industry:

"It islikely that the leveling off of production of juvenile saimon in 1990 was a response to the
depressed pricesprevailingin 1989. Moreover, thereisrecordinformation to suggest that banks
became more unwilling to provide financing to US producers at least in part because of the low
prices prevailing in the market or because of Norwegian oversupply, and that this reluctance
continues."*#

All of the above-mentioned effectswere specifically-enumerated factorsunder Article 6:3. TheUSITC
had explained that the negative price effects due to the large volume of Norwegian imports were not
past effects, but were present effects that were being experienced by US producers through 1990:

"In view of the particular nature of Atlantic salmon production in the United States, the effects
of thelarge increase in Atlantic salmon imports from Norway during the period of investigation
through 1989 are being felt presently by theyoung USindustry in such forms asfinancial losses,
a scaled-back size, and difficulty in obtaining capital." %

In sum, the USITC had demonstrated in step-by-step fashion how the subject imports had caused materia
injury, first describing volume of imports from Norway, relating that volume to negative price effects
in the US market, and relating those price effects to the injured condition of US producers. It had

H8YSITC Determination, p.20.
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found that price depression attributabl e to the Norwegian imports had resulted in lower salesrevenues,
which in turn had caused massive financia losses, substantially decreased cash flow, and significantly
diminished production of juvenile saimon.

161. The United States considered that Norway ignored the negative financial data which underlay
the determination of the USITC, arguing instead that production, shipments, and certain employment
data showed increases. Thus, Norway argued that the domestic industry could not have been injured.
Norway' s argument waswithout merit for threereasons. First, Norway had focused onisolated factors
and bits of information, including new information which had not been on therecord beforethe USITC.
The USITC, by contrast, had considered al of the factors specified in the Code and all of the evidence
of record in reaching its determination. Factors mentioned in the Agreement ignored by Norway included
profits, cash flow, growth, ability to raise capital, and factors affecting domestic prices. Second, the
USITC had explained why the factors that Norway had presented were consistent with a finding of
materia injury by pointing out that an increase in capacity, production, and employment indicators
was only to be expected in a new industry, especially one where there was a delay of severa years
between the decision to expand production and the actual harvesting of the mature product.** Third,
Norway's argument disregarded the express admonition in Article 6:3 of the Agreement that "thislist
is not exhaustive, nor can one or several of these factors necessarily give decisive guidance”. The
USITC, by contrast, had considered al the factors specified by the Agreement and al the evidence
in reaching its determination. 1n sum, the seemingly positive indicators cited by Norway were belied
by the industry' s dire financial condition, which stemmed directly from the collapse in salmon prices
caused by the oversupply of Norwegian imports. The USITC had considered the factors mandated
by the Agreement and had determined that the domestic industry was materially injured by reason of
the subsidized Norwegian imports. Itsconclusions concerning theindustry' s condition were supported
by positive evidence and were, for the most part, not even contested by Norway.

5.5 Causd relationship between the allegedly subsidized imports and material injury to the domestic
industry (Article 6:4)

162. Norway submitted that the affirmative final determination of the USITC in its investigation of
imports of fresh and chilled Atlantic sdlmon from Norway was inconsistent with the requirements of
Article 6:4 of the Agreement for thefollowing reasons: first, the USITC had failed to isolate the effect
of the alegedly subsidized imports from Norway from the effects of other factorsinjuring the domestic
industry. Second, the USITC had failed to demonstrate that the allegedly subsidized imports from
Norway had caused injury to the US domestic industry "through the effects of the subsidy". Third,
the USITC had not shown that the imports from Norway had been causing material injury to the US
domestic industry at the time the USITC made its determination.

5.5.1 Other factors affecting the domestic industry

163. Norway argued that an interpretation of Article 6:4 in accordance with the ordinary meaning
of its terms indicated that the effects of the subsidized imports, by themselves, must be sufficient to
have caused material injury. The Vienna Convention on the Law of Treatiesrequired in Article 31:1
that atreaty beinterpreted in accordance with the ordinary meaning of itstermsin context and in light
of the object and purpose of the treaty. When Article 6:4 was read as awhole, the ordinary meaning
of the phrase "through the effects of the subsidy, causing injury” was that the effects of the subsidized
imports themselves must be causing injury. This was confirmed by the next sentence in Article 6:4
which provided that any injury caused by other factors could not be attributed to the subsidized imports.
Thus, according to the authoritative rules of treaty interpretation, a countervailing measure could not

123YSITC Determination, p.14.
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be imposed under the Agreement unless, after al injury caused by other factors was removed from
consideration, material injury was caused by the effects of the subsidized imports. Thus, those effects
must be sufficient to causeinjury in and of themselves. Thisinterpretation of thelanguagein Article 6:4
was consistent with the object and purpose of the Agreement which sought to prevent unjustifiable
impediments to the flow of international trade, as stated in the Preamble. Therefore, countervailing
duties were an exception to basic principles of the General Agreement and as such must be interpreted
narrowly. Consequently, astrong demonstrationwasrequired that theinjury to be prevented was caused
by the effects of the subsidy and thus, that the remedy would in fact offset this materia injury. If
the injury were to be caused by other factors, the countervailing duty would not offset that injury and
would impede trade for no lawful purpose. Norway referenced that the standard applied by the
United Statesdid not conformto therequirement of Article 6:4. TheUSITC had stated that its standard
of causation was to determine whether "imports are a cause of material injury.” In the salmon case,
theUSITC had expressly relied on severa US court cases which had articul ated this standard. Norway
mentioned in this context LMI - LaMetalli Industrialie, S.p.A v. United States'* in which it had been
stated that "it is sufficient that the imports contribute even minimally to material injury”, and Main
Potato Council v. United States™, inwhichit had been stated that the USI TC had to makean affirmative
finding of injury if it found that imports were more than a "de minimis' cause of injury.

164. Inresponsetoaquestion of the Panel, Norway explained that it was nhot arguing that the causation
standard of Article 6:4 of the Agreement was met only when the subsidized importswere the sole cause
of materia injury to adomestic industry. That there could be several causes of materia injury was
recognized in the text of Article 6:4 and in footnote 20, which referred to other factors which might
be causing injury to an industry. However, Article 6:4 stated that "injuries caused by other factors
must not be attributed to the subsidized imports'. Read together with the requirement to demonstrate
that the subsidized imports, through the effects of the subsidies, must be causing materia injury, this
meant that the subsidized imports a one must be sufficient to cause materia injury. Thisinterpretation
was confirmed by expertsinthearea. Thus, Besder and Williams had analyzed the causation standard
contained in the revised Agreement on Implementation of Article VI of the General Agreement (1979)
as follows:

"The new Code provides more redlistic criteriain that the initia requirements that the dumped
imports should be 'demonstrably the principa cause' of the injury suffered by the domestic
industry, outweighing al other factors combined, is now replaced by arequirement to segregate
the injury caused by dumping from the injuries caused by other factors and then to make an
assessment of injury caused by dumping alone." %

Thus, even though other factors may have caused more injury, the causation requirement of the
Agreement was met as long as an adequate determination was made that the effects of the subsidies
alone - without injury caused by other factors - were sufficient to cause materia injury.

165. Norway argued that in the present case the USITC had not singled out the effect of the alegedly
subsidized imports under investigation from the effects of other factorswhich had affected the domestic
industry intheUnited States, thus potentially attributing injury caused by other factorsto the subsidized
imports. During the consultations preceding the establishment of the Panel, Norway had asked the
United States several questionsaimed at determining how the USITC had distinguished between injury
caused by the effects of the subsidies and injury caused by other factors. The United States had not
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responded to these questions. In fact, the United States had refused to answer these questions on the
ground that the questions concerned issues that might be raised before a panel.

166. Norway considered that, if the United States fresh Atlantic salmon industry had been materially
injured, one or a combination of several factors not related to the subject imports accounted for the
alleged materia injury to that industry. Among such factors were the strong increasein imports from
third countries, and growing suppliesof closesubstituteproductssuch aswild Pacific salmon. Insupport
of its view that the information on Pacific salmon harvests was relevant to an examination of possible
alternative causes of injury to the United States Atlantic salmon industry, Norway, responding to a
guestion by the Panel, observed that nothing in Article 6:4 or in footnote 20 required that other factors
which could cause injury to the industry be limited to sales of like products. Article 6:4 merely stated
that "other factors' might be injuring the domestic industry. Footnote 20 provided an illustrative,
not an exhaustive list of items which might constitute other factors in a given case. The term "like
product” was found nowherein Article 6:4 and in footnote 20. Moreover, whilethe USITC had found
that Atlantic and Pacific salmon were not like products, it had found that there was some competition
between Atlantic and Pacific salmon. Thus, the impact of Pacific sdmon on the domestic Atlantic
salmon industry wasrelevant as apossible aternative cause of injury. Theeffects of interna problems
in the United States industry itself also did not appear to have been properly considered in light of
the requirements of Article 6:4. These included problems due to mismanagement and the fact that
the United States industry did not market its product on a year-round basis (as did the Norwegian
industry). This of course affected continuity in contacts with purchasers. Such factors had been
recognized during the proceedings before the USITC but had been disregarded when the USITC had
drawn its conclusions. Thus, the USITC had concluded that:

" Although some of these factors may have adversely affected the US industry, we determine
that an industry in the United States is materially injured by reason of subsidized and LTFV
imports of fresh and chilled Atlantic salmon from Norway."**

This conclusion was inconsistent with Article 6:4 under which signatories were abliged to exclude
any injuries caused by factors other than the subsidized imports under investigation. Thisnecessitated
a thorough examination of al possible causes of aleged injury.

167. In support of its view that Article 6:4 of the Agreement required that investigating authorities
conduct a thorough examination of all possible causes of the aleged injury, Norway, responding to
a question of the Panel, explained that, in order to ensure that the investigating authorities did not
attributeinjury caused by other factorsto the effects of subsidized imports, theinvestigating authorities
must be able to segregate the effects of other factors from the effects of the subsidized imports:

"Following the negotiations, the need to demonstrate that the dumped imports were the principal
cause of the injury suffered was abandoned, as was the requirement to weigh the effect of the
dumping against the effect of all other factors adversely affecting the industry. Instead, a new
approach was adopted which consisted of isolating the injuries caused by each of the factors,
including the dumping, and to treat each as a separate injury. It had then to be shown that the
effect of the dumped imports was such as to cause injury within the meaning of the Code."**

In order to isolate the injuries caused by each factor, the investigating authorities must examine each
such factor. Article 6:4 required that it "be demonstrated" that the effects of the subsidized imports

127YSITC Determination, p.22.
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were causing material injury. This placed an affirmative obligation on the investigating authority to
so demonstrate. A part of that demonstration included demonstrating that the investigating authority
had not improperly attributed the injury caused by other factors to injury caused by the effects of the
subsidies. Nothing in the language of the Agreement created an obligation for the party opposing the
duties to demonstrate the negative, i.e., that the effects of the subsidized imports were not causing
material injury. In the present case, the United States had failed to provide any information on how
the USITC had ensured that it did not attribute the injury caused by other factors to the effects of the
subsidized imports and had failed to demonstrate that the subsidized imports, through the effects of
the subsidies, were causing material injury.

168. Inresponseto aquestion of thePanel asto whether Norway considered that thepossiblealternative
causes it had identified had not been considered by the USITC, or whether it considered that these
possible alternative causes had not been given sufficient weight by the USITC, Norway stated that,
while the USITC was not obliged to weigh the different factors of injury, it was required to avoid
attributing to the subsidized imports injury caused by other factors. While the USITC might perhaps
have considered some of these other factors, it had made no effort to avoid attributing injury caused
by those other factors to the effects of the subsidies.

169. TheUnited Statesargued that thedetermination of theUSITC amply demonstratedthat Norway's
surging exports of Atlantic salmon to the United States had caused material injury to the domestic
industry. In theface of thisevidence, Norway pointed to other factorswhich, it believed, might have
caused materia injury to theindustry. TheUSITC, however, had determined that material injury was
caused by the Norwegian imports; it had expressly considered and rejected the aternative causes
proffered by Norway. The determination of the USITC therefore met the requirements of Article 6:4.
Contrary towhat wasargued by Norway, Article 6:4 did not requireasignatory to " excludeany injuries
caused by factors other than subsidized imports'. Rather, the Agreement admonished investigating
authorities to consider whether other factors might be injuring the domestic industry. Thus, the
investigating authorities must find a causa link between the imports and the injury to the domestic
industry, arequirement reflected in both the Agreement and the United States legislation and which
had been applied by the USITC in the case a hand.

170. TheUnited States argued that in its analysisthe USITC had applied the appropriate Agreement
standard in finding a causal link between the subsidized imports and materia injury to the domestic
industry. The Agreement provided that the standard was whether imports were "causing” injury.
Thiswas exactly what the USITC had found in the present case: it had found that injury to the domestic
industry had been caused " by reason” of the subsidized imports, or, stated in another way, that imports
were a cause of injury. Norway's argument that the Agreement required the authorities to determine
whether subsidized imports were, by themselves, the cause of materia injury found no support in the
language of Article 6:4. A standard along the lines of the standard advocated by Norway had been
contained in the 1967 Anti-Dumping Code, which in Article 3 provided that dumped imports must
be the "principal" cause of injury. If "principal" cause was no longer the standard, it followed that
imports need not be "the" cause of injury by themselves, which was an even higher standard. The
test in Article 6:4 was whether subsidized imports "were causing material injury within the meaning
of this Agreement”. The meaning of this language had to be understood in the context of the change
which had occurred in the causal link standard in moving from the 1967 Code to the present Agreement
on Implementation of Article VI of the General Agreement. A number of commentators had concluded
that the explicit remova of the "principa cause" standard in the present Agreement was a lessening
of the causation standard to astandard requiring that the imports be a " contributing cause of injury".

171. In response to the points made by Norway regarding other factors which might have injured
the domestic industry, the United States submitted that the USITC in itsinvestigation had found that,
although these other factors might have had an effect on the domestic industry, injury was caused by
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the subsidized Norwegianimports. With respect to Norway' sargument onimportsfrom third countries
as apossible alternative cause of injury, the United States considered that this argument ignored the
dominant position held by Norway in the United States market despite the volume increases of imports
fromthird countries. Importsin 1989 fromthenext largestimporter, Canada, had been only onequarter
those of Norway, the increase in Norway's import volume had dwarfed the increase in the volume
of any other country'simports and the increase in Norway's imports was larger than the total import
volume of Canada, the next largest importer. The USITC had properly focused on the overwhelming
andincreasing volumeof Norwegianimports, rather than ontherateof increase of thevolumeof imports
from the other, far smaller exporters of Atlantic sddmon. In sum, Norway's argument was based on
an invalid assumption that a smaller importer could have an injurious effect while its imports, which
had represented 65 per cent of the market in 1989, did not have such an effect.

172. Intheview of the United States, Norway's argument that the Pacific salmon catch had injured
the domestic Atlantic salmon industry in the United States ignored the fact that Atlantic and Pacific
salmon were commercially competitive only to alimited extent, asthe USITC had found in defining
thelike product. Norway had not contested the USITC' sfinding that Atlantic and Pacific salmon were
not like products. Norway had cited the Pacific salmon harvest totals for 1987-1989 but had failed
to notethat virtually all of this Pacific salmon was either frozen or canned and had thus been marketed
to completely different purchasers than fresh Atlantic salmon. Norway aso had failed to note that
most of the remaining fresh Pacific salmon was exported from the United States and that nearly all
of the 1989 increase in the Pacific salmon catch was chum or pink salmon, which were low quality
fish sold in different marketsthan Atlantic sdmon. Norway had not contested thesefacts; it had merely
failed to note them.

173. With respect to Norway's argument that the domestic industry had been adversely affected by
mismanagement, the United States considered that this argument overlooked the fact that low prices
were the root cause of the industry'sinjured financial condition. Norway had aso pointed to the US
industry's marketing of Atlantic salmon on a less than year round basis. Asthe USITC had found,
the domestic industry had been forced to sell its mature salmon right after harvest in order to maintain
cash flow in theface of low prices. Theinability to sell for alonger portion of the year was, therefore,
a symptom of the injurious price effect of Norwegian imports rather than an aternate cause of the
injury.

174. Inresponse to a question of the Panel, the United States explained as follows how the USITC
had arrived at the conclusion that, while other factors might have adversely affected the US domestic
industry, the industry was materially injured by reason of imports from Norway. The USITC had
conducted athorough anaysis of evidence concerning thevolume of importsfrom Norway, their effects
onpricesintheUnited States, and their effectson U Sdomestic producers, asprovidedinthe Agreement.
Article 6:1, 6:2 and 6:3 specifically envisioned that the focus of an investigation be on those factors.
The determination of the USITC aso contained findings relating to other suggested factors affecting
the industry. As to non-subject imports, the USITC had found that the price depression which had
injured theUSindustry "wasduein large part to oversupply intheUSmarket" and that it was"imports
from Norway [that] accounted for alarge portion of the increased importsin 1989".* Thiswas fully
supported by thefacts beforethe Commission. Withregard to Pacific salmon, the USITC had described
in detail the many differences between Atlantic salmon and Pacific salmon which restricted their
substitutability - and thus their degree of competition with each other. These differences included the
form in which the salmon was marketed, distribution channels, prices, and geographical and seasonal
differences. Third, asto possible production difficulties or the seasonal marketing of US Atlantic sdlmon,
the USITC had explicitly taken into account these factors which related to the industry's young age,

12yZITC Determination, p.19.
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inits determination. For example, the USITC had concluded that the industry' sfinancial performance
was "worse than would be anticipated even taking into account start-up conditions'.** In sum, the
USITC's determination provided a detailed explanation of how Norwegian imports were causing material
injury. This explanation had its focus on the volume of imports from Norway, their price effects,
and their effects on US producers, as required by the Agreement. The determination also contained
an explicit recognition of respondent’ s arguments concerning other factors affecting theindustry, and
contained findings supporting the USITC's conclusion that these other factors did not detract from
the fact that imports from Norway had caused injury.

175. Norway considered that theview of the United States that Article 6:4 " admonishesinvestigating
authorities to consider whether other factors may be injuring the industry” rather than requiring the
investigating authorities to exclude any injuries caused by other factors rested on a clear misreading
of the ordinary meaning of this provision. Article 6:4 provided in relevant part that " There may be
other factorswhich at the same time are injuring theindustry, and the injuries caused by other factors
must not be attributed to the subsidized imports'. This sentence nowhere stated that the investigating
authoritieswereonly obligedto consider whether other factorswerecausinginjury. Assumingarguendo
that thislanguage was ambiguous, an examination of the drafting history demonstrated that the drafters
of this provision did not intend this sentence to require only a consideration of whether other factors
were causing injury to a domestic industry.

176. In support of its contention on this latter point, Norway pointed out that in the Draft Subsidies
Code, dated 10 July 1978 (document MTN/NTM/W/168), the provision now appearingin Article 6:4
of the Agreement read as follows:

"The subsidized products must be [an important contributing factor in causing or threatening]
[a principal cause of] [the cause of] injury. All other relevant factors adversely affecting the
industry shall be considered in reaching a determination.”

This language indeed "admonished" theinvestigating authorities to consider other factors. However,
this was not the final language. Had the signatories intended the interpretation proposed by the
United States, they would not have changed the language to state that "injuries caused by other factors
must not be attributed to the subsidized imports.” The United States had presented no evidence that
the causation analysis of the USITC was consistent with the requirements of Article 6:4 of the Agreement.
Thus, the United States had failed to demonstrate that it had conducted an injury investigation in
accordance with the requirements of Article 6:4.

177. TheUnited Statessubmitted that Norway' s argumentsregarding therequirementsof Article 6:4
with respect to other factors which might be causing injury to a domestic industry were without merit
inview of thetext of that provision. Norway had argued that the Agreement required the investigating
authorities to conduct a "thorough examination of all possible causes of aleged injury” and that, "in
order to isolate the injuries caused by each factor, the investigating authorities must examine esch factor".
Norway had not cited any specific provision in the Code requiring its preferred anaysis. What the
Agreement stated was that investigating authorities must not attribute the effects of other factors to
the effects of the subject subsidized imports. It did not require any particular analysis of other factors
and the language of the Agreement did not support Norway's interpretation that a " thorough examination”
of each possible other factor must be undertaken.

178. The United States considered that apparently Norway's argument was that the sentence in
Article 6:4 concerning other factorsimplied that aspecific examination of all other factorswasrequired.

0YSITC Determination, p.15.
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However, no such inference could be drawn from this language. As shown by the detailed text of
Articles 6:2 and 6:3, required analyses were specificaly set forth in the Agreement. The fact that
no particular analysis had been set forth regarding the other factors was telling. It was not surprising
that the Agreement was structured in thisway. It was natura that the mandated focus of the analysis
wason theeffects of subsidizedimports, rather than on someother factors; thiswaswhat countervailing
duty investigations were all about - the subject imports. Norway would apparently turn the issue on
its head and require that the investigating authorities examine, and eliminate, all other possiblefactors
affecting the domestic industry and then decide whether what was |eft was sufficient for an affirmative
determination. In this respect, the standard proposed by Norway was similar to the standard found
inthe 1967 Anti-Dumping Code. Article 3(c) of that Code provided that "in order to establish whether
dumped imports have caused injury, al other factors which, individualy or in combination, may be
adversely affecting theindustry shall beexamined". Similarly, Article 3(a) of the 1967 Anti-Dumping
Code provided that "the authorities shall weigh, on one hand, the effect of the dumping and, on the
other hand, al other factors taken together which may be adversely affecting the industry”. This
language had been dropped from the present Agreement on Implementation of Article VI of the General
Agreement. The 1967 Code had been denounced in Article 16 of that Agreement.

179. The United States further submitted in this context that, to the extent there was a Agreement
standard for not misattributing effects of other factors, it was fulfilled through an examination of the
effects of the subject imports, asprovided in Articles 6:1, 6:2 and 6:3 which addressed the causal link
to imports. This view was amply illustrated by the recent decision of the Panel established by the
Committee on Subsidies and Countervailing Measures in the dispute between the United States and
Canada regarding countervailing duties imposed by Canada on grain corn from the United States.**
This Panel had found that the Canadian authorities had given primary emphasis to the effects of the
United States subsidy programme on the world price for corn and had given no consideration to the
effects of imports. The Panel had found a failure by Canada to meet the requirements of Articles 6:2
and 6:3. The Panel had also found that, because Canada had explicitly based its finding on the effects
of something other than the subject imports - the world price for corn - Canada had violated the
requirement of Article 6:4 not to attribute the effects of other factors to the subject imports. That
decision presented a classic case in which the requirement of Article 6:4 was violated: asignatory's
failure to offer any case that it was subsidized imports which were causing injury. The present case,
however, was in marked contrast to the facts underlying the Panel's decision in the Grain Corn case.
In the saimon case, the USITC had undertaken a detailed and Code-directed anaysis of the effects
of the subject imports - their volume, effects on prices, and consequent effects on domestic producers.
The findings of the USITC regarding these effects were amply supported by the evidence before the
USITC.

180. The United States further pointed out that under United States legislation the effects of other
factors could not support an affirmative finding of injury. In this case, the USITC had explicitly
considered the other factors suggested by the Norwegian respondents, including various US industry
productiondifficulties, non-subject imports, theinability of United Statesdomestic producersto market
their product year-round, and the effects of Pacific salmon. The USITC had ultimately determined
that the subject imports from Norway had caused material injury to the domestic industry in the
United States and that, while other factors might have had some adverse impact on the industry, they
did not detract from the fact that Norwegian imports were injurious.

181. Norway aso objected in this context to the USITC having made one collective injury determination
for both the anti-dumping and the countervailing duty case. This aso violated the requirement under
Article 6:4 of the Agreement to exclude injuries caused by factors other than the subsidized imports

1315CM/140, adopted on 26 March 1992.
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under investigation. The Agreement contained no basis for this type of cross-cumulation. In fact,
there had been no investigation and determination concerning the alleged material injury caused by
the effects of the subsidized imports without regard to injury caused by the dumped imports.
Consequently, the USITC had failed to demonstrate that material injury to the domestic industry had
been caused through the effects of the aleged subsidies.

182. The United States considered as misplaced Norway's objection to the issuance by the USITC
of one injury determination for both the anti-dumping and the countervailing duty investigations. In
accordance with Article 6:4, the USITC had considered whether "the effects of the subsidy" as defined
by the Agreement, i.e., the volume and price effects of the imports on the domestic industry, as set
forthin Articles 6:2 and 6:3 were " causing injury within the meaning of this Agreement”. Article 3:4
of the Agreement on Implementation of article VI of the General Agreement required the USITC to
consider these identical factors in determining whether the effects of dumping were causing injury.
Both Agreements required the investigating authorities to evaluate the impact which the imports were
having onthedomesticindustry, and provided substantively identical criteriafor making that eval uation.
The dumped and subsidized imports from Norway were one and the same. The period of investigation
was identicd for both the anti-dumping and countervailing duty investigations. Consequently, theimport
volume and price effect and impact on the domestic industry had been identical for both investigations.
In view of this complete congruity between the subject importsin both investigations, Norway' s argument
was without any basis.

183. Responding to a question by the Panel, the United States further submitted in this context that
the issuance by the USITC of one injury determination for the purpose of both the anti-dumping and
the countervailing duty investigation was not incompatible with the reference in footnote 20 ad Article 6:4
to "the volume and prices of non-subsidized imports' as a possible "other factor" causing injury to
adomestic industry. In the present case the USITC had not, as aresult of its "combined" analysis,
attributed the effects of non-subsidized importsto the subsidized imports. This was because the exact
same set of imports from Norway had been found to be both dumped and subsidized. Of course, even
in acase in which the subsidized and dumped importswere not identical, the effects of non-subsidized,
but dumped imports could render the domestic industry more vulnerable to injury from the subsidized
imports. However, the present case did not involve differing dumped and subsidized imports.

5.5.2 Materid injury caused by the subsidized imports, through the effects of the subsidy

184. Norway further submitted that the standard applied by the USITC in the case under consideration
did not conform to the requirements of Article 6:4 in that the USITC had failed to examine the effects
of the subsidiesin determining whether adomestic industry was materially injured and had only made
afinding that a domestic industry was materially injured (or threatened with material injury, or the
establishment of a domestic industry had been materially retarded) "by reason of imports of that
merchandise”. Since adomestic industry would always be more able to charge higher pricesif supply
wasrestricted (e.g. by eliminating imports), imports could always be found to be causing someinjury
to the domestic industry, even if minimal. Thus, the interpretation of the United States would alow
the imposition of countervailing measures any time the domestic industry was materialy injured by
any cause, aslong astherewereimportswhich had received some subsidy. Thiswould makeamockery
of the causation standard in Article 6:4 and defeat the purpose of the Agreement.

185. In support of its claim that the USITC did not consider the effects of the subsidy in determining
whether subsidized imports were causing material injury to adomestic industry, Norway also pointed
out that the Courts in the United States had upheld the approach of the USITC, while acknowledging
that the GATT would appear torequiretheinvestigating authoritiesto consider theeffectsof thesubsidy.
Specifically, the United States Court of International Trade, in discussing what the " effects’ language
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of Article 3 of the Agreement on Implementation of Article VI of the General Agreement required
and how this language was implemented in the legislation of the United States had held:

"Whatever the ideal embodied in GATT, Congress has not smply directed ITC to determine
directly if dumping itself is causing injury."**

The interpretation of Article 6:4 advocated by the United States in the proceedings before this Panel
would have the Panel ignore the "through the effects’ clause of Article 6:4 in its entirety. Such an
interpretation was inconsistent with the ordinary meaning of the words and with the drafting history
of the paragraph. The Vienna Convention on the Law of Treaties required that "a treaty shal be
interpreted in good faith in accordance with the ordinary meaning to be given to the terms of thetreaty
in their context and in the light of its object and purpose". Thus, international interpretive practice
was to give meaning to al phrases in a text.

186. In response to a question of the Panel as to whether Norway considered that the term "through
the effects of the subsidy” in Article 6:4 of the Agreement required the investigating authorities to
consider factors other than those identified in Articles 6:2 and 6:3, Norway submitted that the
investigating authorities must certainly consider the factors listed in Articles 6:2 and 6:3 but that a
consideration of only those factors was not sufficient to meet the requirements of Article 6:4. For
example, it would be odd not to consider the level of subsidization found to exist and its possibletrade
effects. Thisview had been recognized by United States scholars. Thus, one author had written that:

"TheGATT SubsidiesCodeexplicitly states, ' It must bedemonstrated that the subsidized imports
are, through the effects of the subsidy, causing injury within the meaning of this Agreement'.
Thiswould seem to establish an international obligation to pursueacausa connection that would
relate to the actual subsidization - i.e., the margin. A similar clause existsin the Anti-Dumping
Code. "%

Moreover, this interpretation was consistent with the object and purpose of the Agreement. The
Agreement sought to prevent unjustified impedimentsto theflow of international trade. Consequently,
the Agreement required a strong showing that the injury to be prevented was caused by the effects
of the subsidies and thus, that the remedy (the countervailing duty measures) would, in fact offset this
materia injury. If the injury were to be caused by other factors, the countervailing duty measures
would not offset the injury and would impede trade to no lawful purpose.

187. TheUnited Statesconsidered that Norway erredinarguing that United Stateslaw did not require
aconsideration of the effects of the subsidy. In fact, both the Agreement and the United States' law
required the USITC to consider identical factorsin examining the effect of the subsidy on the domestic
industry. Specifically, both required an evauation of the volume and price effects of the imports on
the domesticindustry. Contrary to Norway's assertion, the USITC did not issue an affirmative injury
determination whenever the domestic industry was injured and imports present in the market, as numerous
USITC investigations make clear. United Stateslaw required precisely what the Agreement required:
that subsidized imports cause materia injury through volume and price effects, as specified in Article 6:2,
and that material injury attributed to other causes cannot bethe basis of an affirmativefinding. Norway' s
argument was readily refuted by the number of negative determinations issued by the USITC in the
circumstances described by Norway.

¥2Algoma Steel Corp. v. United States, 688 F. Supp. 639, 645 (CIT 1988).
13 Jackson, The World Trading System (1989), p.242.
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188. The United States argued that as indicated by footnote 19 ad Article 6:4, "the effects of the
subsidy” referredtoin Article 6:4 of the Agreement were defined in Articles 6:2 and 6: 3 asthevolume
and price effects of the subsidized imports, and the consequent impact of these imports on the domestic
industry. The meaning of this language was clearly defined in the Agreement and there was no basis
to attribute some other meaning to this language. Norway had not been able to define exactly what,
in its view, the additiona anaysis was which was required by this language in Article 6:4 and its
imprecise method of construing the Agreement stood in contrast to the plain meaning construction put
forth by theUnited States. Contrary to Norway'sassertion, the United States was not asking the Panel
to disregard the "through the effects of the subsidy" languagein Article 6:4. Rather, theUnited States
asked the Panel to give that language the precise meaning set forth in the Agreement: the "effects
of the subsidy" were measured through the volume and price effects of the imports and their impact
on the domestic industry. While the Agreement specifically defined the meaning of the term "through
the effectsof the subsidy" and contained two paragraphs concerning theanaysis of imports, it provided
no guidance concerning theinterpretation of thisterm beyond analysisof theimports. If the Agreement
had required an additional mode of anaysis beyond that set forth in Articles 6:2 and 6:3, one would
expect at least afurther definition of the" effect of the subsidy" and someguidanceon the proper analysis
to assess these effects. There was none, however, providing yet another strong indication that the
Agreement imposed no requirement other than an examination of import volume and price effects and
the impact of the imports on domestic producers.

189. Norway noted that the interpretation of the "through the effects of ..." language in Article 6:4
advocated by the United States had been refuted by Professor Jackson as follows:

"A counter argument has been raised in connection with footnotes to these clauses. These footnotes
refer to paragraphs 2 and 3 in away that have led some to argue that the notion of an obligation
to use margin anaysis has softened. However, such a conclusion appears to be somewhat
improbable." 3

190. The United States considered that the statements from Professor Jackson cited by Norway
concerning the meaning of the term "through the effects of ..." did not analyze the text of footnote 19
but set forth a policy which Professor Jackson would like to see adopted. These proposals might be
of interest to the negotiators of a new Agreement but were certainly not reflected in the text of the
current Agreement.

191. Norway further argued in this context that the interpretation by the United States of the term
"through the effects of ..." in Article 6:4 was inconsistent with the drafting history of that provision.
Sinceit appeared that the United Statesfound thewording of Article 6:4 ambiguous, it was appropriate
to have recourse to the drafting history of this provision. This drafting history supported an interpretation
which accorded meaning to the term "through the effects of ...". The Draft Subsidies Code
dated 19 December 1978 had contained the following formulation of the provision now appearing in
Article 6:4:

"1t must be demonstrated that the subsidized imports are causing injury to the domestic industry.
Theremay be other factorswhich at the sametimeareinjuring theindustry and theinjuries caused
by other factors must not be attributed to the subsidized imports.”

This draft noted that this formulation had been developed by some but not al of the participating
delegations. The mark-up of this draft at the Helsinki meeting of 12-13 February 1979 had resulted
in what was virtually the final language:

134 Jackson, The World Trading System (1989), p.242.




"1t must be demonstrated that, through the effects of the subsidy, the subsidized imports are causing
injury within the meaning of this Arrangement. There may be other factors which at the same
time are injuring the domestic industry, and the injuries caused by other factors must not be
attributed to the subsidized imports.”

Thus, the drafters of the Agreement had deliberately inserted the "through the effects’ clause in the
text of thisprovision. They must have intended the clauseto have meaning beyond mere consideration
of the imports; if not, there would have been no reason to insert this language. The interpretation
advocated by the United States would read Article 6:4 to have the meaning found in the draft
of 19 December 1978, rather than in the fina text. This could not be a proper interpretation of the
Agreement requirements.

192. The United States denied that, as suggested by Norway, it considered the text of Article 6:4
to be ambiguous. On the contrary, the United States believed that this text was susceptible to only
oneinterpretation. Inany event, the documentsreferred to by Norway pertaining to the drafting history
of Article 6:4did not support theconclusiondrawn by Norway. Rather, they demonstrated theopposite:
that the drafters considered the earlier draft standard, that "imports are causing” injury, to be substantialy
identical. Norway had neglected to mention the relevant footnote in document MTN/NTM/W/210,
which stated that "this formulation has been developed by some but not all of the participating
delegations' and that " other del egations have suggested aternatetextsfor consideration”. Thestandard
ultimately adopted was simply another way of stating the earlier standard.

193. In response to a question of the Panel, Norway stated that footnote 19 ad Article 6:4 did not
detract from the need to consider the effects of the subsidy. If Article 6:4 only required an analysis
of the effects of the imports as stated in Articles 6:2 and 6:3, there would be no distinction between
the determination of the existence of injury and the determination of the cause of theinjury. In that
case, the "through the effects of the subsidy" language in Article 6:4 would not have been necessary.
Thus, Article 6:4 had to be interpreted to require morethan aconsideration of the effects of theimports
as stated in Articles 6:2 and 6:3.

194. TheUnited Statesalso noted that the Panel' sdecisionin Canada Grain Corn stated that the proper
focus of aninvestigation was on subsidized imports, and specifically rejected the view that investigating
authorities may consider the effect of a subsidy in the abstract. The United States further noted that
footnote 17 of the Agreement provided that, in the context of ng threat of injury, theinvestigating
authorities "may" consider the trade effects of export subsidies. This permissive language - "may
consider" - was inconsistent with Norway's view that such consideration was mandatorily directed
elsewhere in the Agreement.

5.5.3 Whether the imports under investigation were causing present materia injury to the domestic
Atlantic salmon industry in the United States

195. Norway considered that the affirmative final determination of the USITC in its investigation
of imports from Norway of fresh and chilled Atlantic salmon was inconsistent with Article 6:4 of the
Agreement in that imports of Atlantic sailmon from Norway had not been a cause of present material
injury tothedomestic industry intheUnited Statesat thetimethisdeterminationwasmade. Article 6:4
required that it be demongtrated that the subsidized imports under investigations "are ... causing" materia
injury. It followed from the present tense of the wording of Article 6:4 that material injury must be
found to exist at the time the decision was taken to impose countervailing duties. The purpose of the
imposition of such duties was not to punish past behaviour but to prevent future harm to the domestic
industry resulting from imports which were currently causing material injury.
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196. In the view of Norway, the majority of the USITC had ignored this requirement to focus on
present injury caused by imports under investigation when it had given less weight to the decline in
the volume of imports from Norway in 1990 than to the earlier increase in that volume. However,
the acting Chairman had explicitly stated that the crucial question before the Commission was whether
"material injury is being caused as of the day of our determination, not the date of the petition". She
had taken thisview based inter diaonrelevant GATT provisions, such asArticle 6:4 of the Agreement
andinlight of the necessity tointerpret domestic | egislationin conformity with international obligations
of the United States.

197. Norway considered that, even if one wereto assume that the domestic industry had been injured
a thetime of thefiling of the petition in February 1990, such a conclusion was definitely not justified
at the time of the final determination of the USITC in spring 1991. Norway reiterated in this respect
that the market share held by Norwegian imports in the United States had been declining during the
period covered by the USITC's investigation, mainly to the benefit of imports from third countries.
Thisdeclinein market share had been caused inter aiaby the combined effect of the large depreciation
of the US dollar and declining prices in the US market. There was no evidence to suggest any kind
of strategic behaviour of the exporters, as had been suggested by the voting majority of the USITC.

198. Inresponse to Norway's argument that an affirmative find determination of injury was not justified
becauseimports of Atlantic salmon from Norway had no longer been injuring the US domestic industry
at thetimeof theUSITC' sdetermination, theUnited Statesmadethefollowing points. Norway reached
this conclusion based on the decline in import volume and increase in prices in 1990, following the
initiation of theinvestigation and theimposition of provisional measures. Thedeclineinimport volume
was simply the expected result of the pendency of the investigation and, especially, the imposition of
provisional measures, rather than of market forces. Moreover, Norway's argument ignored that the
USITC had determined that the domestic industry was materially injured by Norwegian imports at
the time of its determination. In particular, the USITC had pointed to the continuing injurious effects
of the Norwegian imports, in the form of financia losses, reduced size, and difficulty in obtaining
financing. The United States also observed that the grave financial losses suffered by the domestic
industry - on the order of 50 per cent of net salesin 1989 - could not be expected to disappear some
months later inearly 1991. The negative effects of the industry' s reduced production of young salmon
which began in 1990 as aresult of the price decline through 1989 was especially pernicious. Because
production of Atlantic salmon for sale, i.e., the industry's capacity to produce marketable salmon,
was the result of prior years production of younger salmon, this reduction continued to injure the
domestic industry throughout the period of investigation and beyond. Another ongoing negative effect
cited by the USITC was the continuing reluctance of banks to lend to domestic producers.

199. In the view of the United States, the Agreement allowed signatories to take account of these
continuing, present injurious effects on the industry's capacity and ability to raise capital attributable
to recent imports. In an anaogous context, the Agreement expressly contemplated examination of
future effects of imports. Thus, Article 6 permitted the imposition of countervailing duties in cases
in which imports had not yet caused injury but threatened to do so. If the future effects of present
imports could thus be considered, it followed that the present, ongoing impact of imports which had
entered in the recent past could aso be taken into account.

200. TheUnited Statesfurther consideredthat Norway' sargument represented aflawed interpretation
of the Agreement. Norway's theory would allow exporters to ensure a negative determination by
reducing their exportsand raising their prices. An unscrupul ous exporter could guarantee the outcome
of any investigation and simply resume its injurious subsidized exports once a hegative determination
had been entered. It would make no difference that their exports had caused injury at the time the
casewasfiled. The Agreement did not provide for such aloophole. Article 6:2 directed investigating
authoritiesto consider whether there had been a significant increasein subsidized imports and whether
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there had been a significant price undercutting by the subsidized imports. This provision on its face
permitted aretrospectiveanalysis. Moreover, theintended consequence of provisiona remedies under
Article 5 was to remedy injury during an investigation, through a reduction of import volume or an
increase in import prices. Norway's theory would undercut the purpose of provisional measures, for
if injury were avoided within the meaning of Article 5:1, it would in al cases mandate a negative
determination under Article 6:4. The Agreement did not envision such an absurd result.

201. Norway considered that the United States had mischaracterized Norway's position in arguing
that Norway had concluded that there was no present injury caused by Norwegian imports based on
thedeclineinimport volumeand increasesin pricesin 1990, following theinitiation of theinvestigation
and the imposition of provisiona measures. Norway's position that there was no basis for a
determination of present materia injury caused by Norwegian imports at the time of the determination
of the USITC was based on (1) the fact that the volume of imports from Norway had declined prior
totheinitiation of theinvestigation; (2) the declinein the market share held by the Norwegian imports
throughout the period covered by the USITC's investigation; (3) the fact that Norwegian salmon
commanded a price premium over United States salmon; (4) the fact that US domestic producers had
tripled their market share in the same period; (5) the fact that the decline of the Norwegian import
volume after the imposition of the provisional measures was essentially due to other factors such as
changesin exchangerates, and (6) thefailureof the United Statesto takeaction to preventinjury caused
by other factors from being attributed to the imports from Norway.

6. Continued imposition of the countervailing duty order (Article 4:9)

202. Norway argued that the continued imposition of countervailing duties by the United States on
imports of fresh and chilled Atlantic saimon from Norway was inconsistent with the requirements of
Article 4:9 of the Agreement, which provided that a countervailing duty shall remain in force only
as long as, and to the extent necessary, to counteract subsidies which are causing materia injury.
At the time of the affirmative fina determination of the USITC in the salmon case, no material injury
was caused to thedomesticindustry in theUnited Statesby reason of importsfrom Norway. Inaddition,
imports of Atlantic sadmon from Norway were certainly no longer causing any present injury to the
domestic industry in the United States. Consequently, the United States was under an obligation to
terminate the imposition of countervailing duties on imports of salmon from Norway.

203. The United States submitted that Norway's argument that the imports from Norway were not
causing injury at the time of the USITC's determination was factually incorrect.™® Furthermore, as
to events occurring subsequent to the completion of the investigation, there were no such facts on that
issue on therecord of the USITC, simply because the USITC' sinvestigation ended within the deadline
set by statute for afina determination concerning the existence of material injury. Norway could seek
areview investigation by the USITC, which, if warranted, would concern later developments. In any
event, alack of further injury following imposition of a countervailing duty order would not be surprising
since the Agreement presumed that an order might remove the injury to the domestic industry caused
by the subject imports. Apparently, Norway was arguing that once an order was imposed, it must
be removed immediately. This was absurd on its face.

¥Supra, paragraph 198.
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VI. EINDINGS

1. INTRODUCTION

204. The Pand noted that the issues before it arise essentidly from the following facts: On
12 April 1991, the United States imposed a countervailing duty order on imports of fresh and chilled
Atlantic sdlmon from Norway following an affirmative fina determination of subsidization by the
United States Department of Commerce and an affirmative final determination of injury by the
United StatesInternationa TradeCommission (USITC) withrespecttotheseimports. Theinvestigation
leading to these determinations was initiated by the Department of Commerce on 20 March 1990 in
response to a petition for the initiation of an investigation submitted by the Coalition for Fair Atlantic
Salmon Trade, comprised of domestic producers of fresh and chilled Atlantic salmon.

205. Norway requested the Panel to find that the imposition by the United States of the countervailing
duty order was inconsistent with the obligations of the United States under the Agreement on
Interpretation and Application of Articles VI, XVI and XXIII of the General Agreement on Tariffs
and Trade (the "Agreement"). In particular, Norway requested the Panel to find that:

the initiation of the investigation was inconsistent with the requirements of Article 2:1;

- the imposition of countervailing duties in respect of regional development programmes was
inconsistent with Article 11;

- the calculation of the amount of subsidies was inconsistent with Article 4:2;
- the determination of material injury by the USITC was inconsistent with Article 6; and

- the continued imposition of the countervailing duty order was inconsistent with Article 4:9 of
the Agreement.

Norway asked the Panel to recommend that the Committee request the United States to revoke the
countervailing duty order and reimburse any countervailing duties paid.

206. The United States requested that the Panel:

- give aruling that certain matters raised by Norway were not properly before the Panel;
and

- find that the affirmative fina determinations made by the Department of Commerce and
the USITC were consistent with the obligations of the United States under the Agreement.

2. PRELIMINARY OBJECTIONS

207. The United States had raised a number of preliminary objections. Firstly, it had objected to
theadmissibility of two claimsof Norway, regardingtheUnited States failuretocarry out an" upstream
subsidy analysis’ in the countervailing duty investigation (concerning whether subsidiesto smolt were
passed through to saimon), and regarding continued application of the countervailing duty order under
Article 4:9, on the grounds that these claims were not within the Panel' s terms of reference and were
otherwise not admissible because these claims had not been raised during the consultations and the
conciliation phase which had preceded the establishment of the Panel. Secondly, the United States
had argued with regard to Norway's claim concerning the initiation of the countervailing duty
investigation, that the failure of Norway or private Norwegian respondents to raise this matter before
the investigating authorities and "exhaust administrative remedies’ precluded Norway from raising
this claim before the Panel.
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208. The Panel examined the relation between the scope of the matter before it and the terms of
reference. The Pand considered that terms of reference served two purposes: definition of the scope
of a panel proceeding, and provision of notice to the defending signatory and other signatories that
could be affected by the panel decision and the outcome of the dispute. The notice function of terms
of reference was particularly important in providing the basis for each signatory to determine how
its interests might be affected and whether it would wish to exerciseits right to participate in a dispute
as an interested third party. The Panel observed that terms of reference often were standard terms
of reference, as in the present dispute, in which the definition of the matter had been supplied by a
written statement prepared entirely by the complaining signatory. In thelight of these considerations,
the Panel concluded that a matter, including each claim composing that matter, could not be examined
by apanel under the Agreement unlessthat ssmematter werewithin thescope of, and had beenidentified
in, the written statement or statements referred to in its terms of reference.

(1) Preliminaryobjectionsof theUnited Statesregardingmattersallegedly not withinthePand's
terms of reference or not raised during consultations and conciliation

209. The Panel noted that its terms of reference were: "To review the facts of the matter referred
to the Committee by Norway in SCM/123 and SCM/123/Add.1 and, in light of such facts, to present
to the Committeeits findings concerning therights and obligations of the signatories party to the dispute
under the relevant provisions of the Generd Agreement as interpreted by the Agreement on Interpretation
and Application of Articles VI, XVI and XXIII of the General Agreement.” Examining documents
SCM/123 and SCM/123/Add.1, the Pandl found that Norway did not refer in them to upstream subsidies,
nor did it refer to the continued application of the countervailing duty order under Article 4:9. The
Panel noted Norway' s arguments that documents SCM/123 and SCM/123/Add. 1 should beinterpreted
to include upstream subsidiesin the scope of thisproceeding. First, Norway had argued that references
thereinto calcul ation of thelevel of alleged subsidiesand to application of the proper injury and causation
standard (including consideration of trade effects of subsidies) included upstream subsidy issue by
implication; second, Norway had argued that the" matter" referred to the Committeeinthesedocuments
consisted of the imposition of countervailing duties on salmon from Norway, which would therefore
include the question of the treatment of upstream subsidies; third, Norway had argued that the
United States was required to demonstrate that it had considered al relevant facts (including the trade
effects of regional programmes) in determining whether to impose countervailing duties.

210. The Panel considered that, because Norway had in its request for the establishment of a panel
(SCM/123 and Add.1) defined its concerns regarding the calculation of the amount of subsidies as
pertaining to two specific issues (the failure of the United States to adjust the amount of subsidization
for income tax effects, and the method of calculation of the interest rate benchmark for the valuation
of loan subsidies), the alleged failure of the United States to conduct an upstream subsidy anaysis was
not within the Panel's terms of reference as an aspect of Norway's claim regarding the calculation
of the amount of the subsidies.

211. ThePanel further noted that while Norway had in document SCM/123 and Add. 1 stated aclaim
regarding the failure of the United States to properly consider the trade effects of the subsidies under
investigation, the four aspects of this claim identified in SCM/123/Add. 1 did not include the question
of afailure of the United States to conduct an upstream subsidy analysis. The Panel therefore found
that thisissuewas not within the Panel' sterms of reference as an aspect of the claim stated by Norway
in documents SCM/123 and Add. 1 regarding the failure of the United States to properly consider the
trade effects of the subsidies under investigation.

212. The Panel considered that the "matter” referred to the Committee by Norway in its request for
the establishment of a panel (SCM/123 and Add.1) was not the imposition of countervailing duties
by theUnited Statesonimportsof freshand chilled Atlantic salmonfrom Norway; rather, this" matter"
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consisted of the specific claims stated by Norway in these documents with respect to the imposition
of these duties by the United States. The Panel considered that the logical implication of the definition
advanced by Norway of the "matter" before the Panel was that whenever a panel was established in
a dispute concerning the imposition of countervailing duties, such a panel could examine any aspect
of the procedures followed and determinations made by the investigating authorities of the signatory
which had imposed the countervailing duties, regardless of whether that aspect had been referred to
inthe complaining signatory' srequest for the establishment of apanel. Therewould then be practically
no limit to the claims which could be raised before a panel without any advance notice to the defending
party or to third parties. The Pand recaled in this connection its observations in paragraph 208
regarding the functions of panels terms of reference.

213. The Pand then turned to Norway's argument that the upstream subsidy issue was within the Pand's
terms of reference because the United States was under an obligation to demonstrate that it had considered
al relevant facts before imposing countervailing duties. The Panel recalled that "the matter” before
it consisted of the specific claims stated by Norway in the documents referred to in the Pandl’ s terms
of reference. A broad examination of whether the United States had considered "all relevant facts',
including facts not mentioned in these documents, would be inconsistent with this definition in the Pand's
terms of reference of the matter before the Panel.

214. Finaly, thePanel noted that itsexamination of Norway' srequest for consultationsunder Article 3
of the Agreement (SCM/115) itsrequest for conciliation (SCM/117) and the Minutes of the conciliation
meeting held in July 1991 under Article 17 of the Agreement (SCM/M/52) aso found no specific
reference to the failure of the United States to conduct an upstream subsidy analysis.

215. Accordingly, the Panel concluded that its terms of reference did not include in the scope of this
proceeding the claims of Norway with regard to upstream subsidies or the continued application of
the countervailing duty order under Article 4:9.

(2) Preliminary objections of the United States regarding matters not raised before the
investigating authorities

216. ThePanel aso notedthat the United Stateshad argued, withregard to Norway' sclaim concerning
the initiation of the countervailing duty investigation, that the failure of Norway or private Norwegian
respondents to raise this issue before the investigating authorities precluded Norway from raising it
before the Panel. It was not contested by the United States that thisissue had been raised in Norway's
request for the establishment of a panel, and had also been raised in consultations and conciliation.
In the view of the United States, the principle of preclusion of issues not raised to the administering
authorities was manifest in the following provisions of the Agreement:

- Articles 2, 4, 5, and 6, which provided investigating authoritieswith exclusive authority to gather
and consider evidence and make findings of fact and law concerning subsidization and injury
i Ssues;

- Article 2:14, which provided that investigations shall, except in special circumstances, be
completed in one year after initiation;

- Article 2:9, which required that investigating authorities make their decision based on the agency
record; and

- the transparency and due-process requirements applying to investigations.
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217. The United States had argued that the rationae behind this concept of " exhaustion of administrative
remedies’ was akin to the rationale behind the public international law doctrine of exhaustion of local
remedies. However, when Norway argued against application of the legal doctrine of exhaustion of
local remediesin this dispute, the United States had clarified that it had not sought application of this
doctrine. Consequently, the issue of application of the doctrine of exhaustion of loca remedies to
dispute settlement under the Agreement was not before the panel.

218. The Panel analyzed this argument in the light of the provisions applying to disputes concerning
countervailing duty cases, in Articles 3, 17 and 18 of the Agreement. Article 18:1 defined the task
of panelsasfollows: "A panel ... shal review the facts of the matter and, in light of such facts, shall
present to the Committee its findings concerning the rights and obligations of the signatories party
to the dispute under the relevant provisions of the General Agreement as interpreted and applied by
thisAgreement." Article 17 providedthat " matters" could bereferred tothe Committeefor conciliation,
and that a panel could be requested should "the matter” remain unresolved thirty days after arequest
for conciliation. Article 3:2 provided a duty to afford an opportunity for consultations with a view
to clarifying the factual situation and to arriving at a mutually agreed solution; footnote 13 to that
paragraph providedthat " Such consultationsmay establish thebasisfor proceeding under theprovisions
of Part VI of this Agreement." The Pand did not find in these provisions any basis for it to refuse
toconsider aclaim by asignatory in dispute settlement under the Agreement merely because the subject
matter of the claim had not been raised before the investigating authorities under domestic law. The
Panel considered that had the drafters of the Agreement intended a limitation on the scope of dispute
settlement of the nature advocated by the United States, they would have included a clear statement
to that effect in the Agreement; no such statement existed in Articles 3, 17 or 18 or elsewherein the
Agreement, nor could one be implied from the provisions of these Articles.

219. The United States had cited certain Agreement provisions and argued that if apanel were to address
claims of the type it had objected to on this basis, respondents and governments would be encouraged
not to raise such arguments to the investigating authorities and the ability of governments to comply
with these provisions would be undercut. In this respect the Panel noted that its conclusion pertained
only to the question of admissibility, and did not imply that in reviewing the merits of a claim a panel
should not take account of whether or not the issues to which the claim relates were raised before the
investigating authorities in the domestic countervailing duty proceedings. The Pand considered therefore
that areview of such claimswould not in any way interfere with the ability of Partiesto exercisetheir
rightsunder thoseprovisions. Accordingly, the Panel decided toreject theobjection of theUnited States
regarding the admissibility of Norway's claim concerning initiation of the countervailing duty
investigation.

220. The Panel concluded that an examination of the merits of the claim of Norway with respect to
the initiation of the countervailing duty investigation was not precluded by the aleged failure of the
Norwegian Government or the Norwegian respondents to raise this issue before the investigating
authorities.

3. MERITS

A. INITIATION OF THE COUNTERVAILING DUTY INVESTIGATION

221. The Pandl then turned to the merits of the issue raised by Norway with regard to the initiation
of the countervailing duty investigation under Article 2:1 of the Agreement. Norway had argued that
the initiation by the United States of the countervailing duty investigation was inconsistent with
Article 2:1 because the United States authorities had failed to satisfy themselves before the initiation
that the request for the initiation had been filed on behalf of the domestic industry.
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222. In particular, Norway had argued that the findings of the panel on "United States - Imposition
of Antidumping Duties on Imports of Seamless Stainless Stedl Hollow Products from Sweden” (hereinafter
"Swedish Steel Pipe")** with respect to initiation of antidumping investigations were relevant to the
present dispute. Norway stated that the practice applied by the Department of Commerce in this case,
that unless a substantial portion of the industry comes forth to oppose a petition, the Department
reasonably assumes that the industry, or 'a maor proportion' thereof, supports the petition, was
inconsistent with United Statesobligationsunder Article 2:1inthelight of thefindingsof the" Swedish
Steel Pipe"' panel. Norway argued that these findings meant that the Department of Commerce was
required to conduct an investigation to satisfy itself that the petition was made on behalf of theindustry
and that there was no information on the record indicating that the United States authorities had taken
any steps to satisfy themselves prior to the initiation of the investigation (or at any other time) that
the petition had been filed on behalf of the industry affected. Norway aso pointed to certain facts
which in Norway's view called into question the petitioner's claim to act on behaf of the domestic
industry.

223. The United States argued that the petition had provided a satisfactory statement of industry support.
In light of the certified statement that the major proportion of the domestic industry supported the
petition, and the lack of significant opposition to the petition, the Department of Commerce had, prior
toinitiation, considered itself to be satisfied that the petition wasfiled on behaf of thedomesticindustry.
Furthermore, facts obtained by the Department of Commerce and the USITC during the investigation
had supported the decision to initiate. The United States argued against reliance on the findings of
the " Swedish Steel Pipe" panel because the report of this panel had not been adopted by the Committee
on Antidumping Practices. The United States also argued that even if this Panel should take those
findings into consideration, the standards set forth in those findings had nevertheless been satisfied
inthe present case. Intheview of theUnited Statesthis case presented afactual scenario quitedifferent
from that in the " Swedish Steel Pipe" dispute.

224. The Panel noted the following facts with regard to the initiation of this investigation:

- On 28 February 1990 the Department of Commerce received apetition on Atlantic salmon from
Norway, by the Coalition for Fair Atlantic Salmon Trade (FAST), which requested the initiation
of an antidumping and a countervailing duty investigation "on behdf of the United States producers
of fresh Atlantic salmon".

- The members of FAST, listed as supporting the petition, were twenty-one firms, and the
petition stated that to the best of the petitioner' s information this accounted for well over
amagjority of all production of fresh Atlantic salmon in the United States.

- The petition stated that most of these twenty-one supporter firmsin FAST were concurrently
members of one of two fish growers associations, the Cobscook Bay Finfish Grower
Association and the Washington Fish Growers Association (WFGA); that members of
these two associations included substantially al of the United States growers of fresh Atlantic
salmon accounting for well over a mgority of domestic production of Atlantic salmon;
and that both organizations had voted to support the petition.

- A member of FAST and the counsel for the petitioner both submitted as well a legal
certification, required by law, that the factual material in the petition was complete and
accurate to the best of their knowledge.

ADP/47, unadopted.
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On 16 March 1990, counsel for the petitioner received aletter from the president of the WFGA
which stated that the Board of Directors of the WFGA did not support the FAST petition but
that each company member of the WFGA was free to take an individual position on the petition.
The petition was corrected accordingly.

None of thetwenty-one supporter firmsin FAST indicated any changeinitspositionintheperiod
between the filing of the petition and the date of the decision on initiation of the petition, nor
did any member of the WFGA that had been listed as supporting the petition.

The Department of Commerce received on 19 March 1990 acopy of aletter from Global Aqua,
an Atlantic salmon producer which was not a member of FAST and was listed in the petition
as expressing no opinion on the petition. This letter stated that "We hereby make it clear that
wedo not support the Petition and do not agreewith theaccusationslevelled against theNorwegian
Salmon Producers. On the contrary, our company is of the opinion that Norwegian technology
and expertise has been of vita importance in the process of establishing and developing the Atlantic
salmon farming industry and the market for its products in the United States."

Neither the16 March letter from the president of the WFGA nor the 19 March |etter from Global
Aqua requested that the Department of Commerce take additional steps in order to be satisfied
that the petition was supported or authorized by producers representing a major proportion of
domestic production of Atlantic sdlmon. Asof the date of itsdecisiononinitiation theDepartment
of Commerce had received no other comments regarding the issue of support for the petition.
The Norwegian government had not claimed that it had been denied an opportunity to consult
under Article 3:1 of the Agreement before the decision to initiate; it had not used such
consultations to raise the standing issue.

On 20 March 1990, the Department of Commerce initiated a countervailing duty investigation
of imports of Atlantic sdlmon from Norway.

The Panel noted that Article 2:1 provides in relevant part as follows:

"Countervailing duties may only be imposed pursuant to investigationsinitiated and conducted
in accordance with the provisions of this Article. An investigation to determine the existence,
degree and effect of any alleged subsidy shall normally be initiated upon a written request by
or on behaf of theindustry affected. Therequest shall include sufficient evidence of theexistence
of (a) asubsidy and, if possible, its amount, (b) injury within the meaning of Article VI of the
Genera Agreement asinterpreted by this Agreement and (c) acausal link between the subsidized
imports and the aleged injury....

ThePanel noted that the provisionsof Article 2, on" Domestic proceduresand related matters”, provide
procedural requirements governing countervailing duty investigations. The Panel considered that the
ordinary meaning of thefirst sentence of Article 2:1 wasthat an investigation which had been initiated
and conductedin conformity with Article 2 wasacondition precedent totheimposition of countervailing
duties. This meaning was confirmed by the purpose of Part |, to provide rules regarding the use of
countervailing duties by signatories to the Agreement. The Panel observed that the second sentence
of Article 2: 1 would permitinitiation of aninvestigation either upon awritten request " by" thedomestic
industry affected, or upon receipt of a written request "on behalf of* that industry; no priority was
assigned to either of these aternatives. Since the written request in this case had been filed not " by"
but " on behalf of" adomesticindustry inthe United States, Norway' s claim concerned the requirement
that a written request for the initiation of an investigation be "on behalf of* the industry affected.
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226. The Pand then examined the interpretation to be given to the term "the industry affected” in
Article 2:1. The sentence in question stated that " An investigation to determine the existence, degree
and effect of any aleged subsidy shal ... be initiated upon a written request by or on behalf of the
industry affected.” As provided in Article 2:4, such an investigation would consider "the evidence
of both a subsidy and injury caused thereby". Footnote 6 to Article 2:1 provided that "Under this
Agreement the term "injury" shall, unless otherwise specified, be taken to mean materia injury to
a domestic industry, threat of materia injury to a domestic industry or materia retardation of the
establishment of such an industry and shal beinterpreted in accordance with the provisions of Article 6."
ThePanel thereforeconsidered that "theindustry affected” referredtoin Article 2: 1 hadto beadomestic
industry in the importing country with respect to which materia injury could be examined; in the
light of footnote 6, the meaning of "the industry affected" had to be interpreted in the context of the
definition of "domestic industry" in Article 6:5, as "referring to the domestic producers as a whole
of the like products or to those of them whose collective output of the products constitutes a major
proportion of the total domestic production of those products...."

227. The Pand therefore considered that a "written request ... on behalf of the industry affected”
meant a request on behaf of the domestic producers as awhole of the like products or those of them
whose collective output of the products constitutes amajor proportion of thetotal domestic production
of those products.

228. ThePanel then turned to the question of the duty incumbent on investigating authoritiesto ensure
that their actions with regard to the treatment of written requests for the initiation of a countervailing
duty investigation were consistent with their obligations under Article 2:1. The Panel considered that,
inlight of therequirementin Article 2: 1 that awritten request be by or onbehalf of theindustry affected
and contain certain evidence, the investigating authorities could not, consistently with Article 2:1, initiate
investigationsautomatically inresponsetoany writtenrequest received. Therequirementsof Article 2:1
clearly implied a duty for the authorities to evaluate each such written request to ascertain whether
it contained the required information, and to screen out those requests that failed to provide it. The
investigating authorities therefore had to evaluate whether a written request for the initiation of an
investigation was made "on behalf of" the industry affected.

229. Inthisrespect, the Panel observed that the parties had not advanced conflicting interpretations
of the meaning of the term "on behalf of" in the second sentence of Article 2:1. Referring to the
"Swedish Steel Pipe panel report, Norway had submitted that the requirement that a written request
be "on behalf of" the industry implied that the request must have the authorization or approva of that
industry before the initiation of theinvestigation. Whilethe United States had argued against reliance
on this unadopted panel report, it had submitted that in the case before the Panel the standard set by
that report - authorization or approval by theindustry - was nevertheless met. The United States had
specifically arguedthat thewrittenrequest " had provided asatisfactory statement of i ndustry support” . **
It therefore appeared to the Panel that theissuein dispute concerning the initiation of thisinvestigation
by theUnited Statesdid not pertainto theinterpretation of theterm " onbehalf of" in the second sentence
of Article 2:1 but to the question of how the United States had evaluated that the written request for
the initiation of this investigation had been made with the authorization or approva of the industry
in question.

230. The Panel noted that the Agreement did not provide precise guidance as to the procedural steps
to be taken for such an evauation, and considered that the question of how this requirement is to be
met depends on the circumstances of each particular case. In the Pand's view, this question, or in
this case the steps the United States wasrequired to take asaprerequisite to initiating an investigation,

13'Supra, paragraph 69.
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had to be evaluated on the basis of the information before the investigating authorities at the time of
the initiation decision. The Panel examined whether in the case beforeit the United States had taken
such steps as could reasonably be considered sufficient to ensure that the written request for initiation
of an investigation had been made on behalf of the industry affected.

231. The Panel examined this matter on the basis of the facts in paragraph 224 and the analysis in
paragraphs 226 through 230 above. The written request for the initiation of a countervailing duty
investigation had been made with alegal certification asto its accuracy and completeness. It had been
submitted by twenty-onefirmsrepresenting well over themajority of al domestic production of Atlantic
samon. As of the date of the initiation decision, none of these firms had made known a change in
itsposition; inthePanel'sview, changesin position either way by firmsin the domestic industry were
irrelevant to its examination of theinitiation decision under Article 2:1if such changestook place after
that decision had been made.

232. The Panel considered that under these circumstances, the Department of Commerce could
reasonably have relied on the statements in the certified petition that these firms accounted for well
over amgjority of production of Atlantic salmon and that these firms supported and had authorized
the petition. Under these circumstances, the Department could assume that these firmswould continue
to support the petition unless they had notified the Department of a change in position. Although one
firm not in the petitioner group had made a statement which could be interpreted as nonsupport or
opposition, as of the date of the initiation decision the twenty-one members of FAST still approved
the petition and still represented well over the majority of all domestic production of Atlantic salmon.
Under these circumstances the Department of Commerce could, in the Panel's view, reasonably treat
this request as being "on behalf of the industry affected.”.

233. The Pand therefore concluded that the initiation of the countervailing duty investigation was
not inconsistent with the obligations of the United States under Article 2:1 of the Agreement.

234. ThePane recalledthat both partiesto thedisputehad presented argumentsregarding therel evance
to this case of the report of the panel in the " Swedish Steel Pipe" dispute™ interpreting Article 5:1
of the Agreement on Implementation of Article VI of the Genera Agreement. In the Panel's view,
the" Swedish Steel Pipe" panel had not ruled out that awritten request onitsface could providesufficient
indication that it is "by or on behalf of" the relevant domestic industry; rather, that panel had found
that in that dispute, the information presented by the United States did not permit the conclusion that
suchwasthe case. ThePanel considered that in thisrespect thefactual situation presented to it differed
significantly from the factual situation presented to the " Swedish Steel Pipe" panedl.

B. DETERMINATION OF THE EXISTENCE OF COUNTERVAILABLE SUBSDIES

235. The Pandl then proceeded to examine whether, as claimed by Norway, the United States had,
inimposing countervailing dutiesin respect of regional development programmes, acted inconsistently
with Article 11 of the Agreement, both by failing to take into account that the economic and social
policy objectives served by these programmes were explicitly recognized in Article 11, and by failing
to consider whether these programmes produced adverse trade effects.

236. Norway had argued that by failing to take into account that the use of regiona development
programmes was within Norway' s rights as recognized by the Agreement, the United States had restricted
Norway' s rights to use such subsidies to achieve socia and economic policy objectives. Norway had
argued that Article 11 must be interpreted in its context; that nothing in Article 11 indicated that this

1BADP/47, unadopted.
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provision did not apply to the Agreement as awhole; and that the text of the Agreement as awhole
indicatedthat Article 11 applied equally toboth Parts1 and |1 of the Agreement. Therefore, inNorway's
view, Article 11 applied to footnote 4 to Article 1, which defines a countervailing duty as "a special
duty levied for the purpose of off-setting any bounty or subsidy bestowed directly or indirectly upon
themanufacture, productionor export of any merchandise, asprovidedfor in Article V1:3of the General
Agreement.” In Norway's view, Article 11 limited the scope of the reference to a countervailable
"subsidy" in that footnote and thus imposed a limitation on the scope of countervailing duties.

237. The Panel noted that paragraph 1 of Article 11 provides that

"Signatories recognize that subsidies other than export subsidies are widely used as important
instrumentsfor thepromotion of social and economic policy objectivesand do notintendtorestrict
theright of signatoriesto use such subsidiesto achievetheseand other important policy objectives
which they consider desirable...."

The Panel noted in addition that paragraph 2 of the same Article provides that

"Signatories recognize, however, that subsidies other than export subsidies, certain objectives
and possible form of which are described, respectively, in paragraphs 1 and 3 of this Article,
may cause or threaten to cause injury to a domestic industry of another signatory or serious
prejudiceto theinterestsof another signatory or may nullify or impair benefits accruing to another
signatory under the General Agreement, in particular where such subsidieswould adversely affect
the conditions of normal competition. Signatories shall therefore seek to avoid causing such
effects through the use of subsidies. In particular, signatories, when drawing up their policies
and practicesinthisfield, inaddition to eval uating the essential internal objectivesto beachieved,
shall a'soweigh, asfar aspracticable, taking account of the nature of the particular case, possible
adverse effects on trade. They shall also consider the conditions of world trade, production
(e.g. price, capacity utilization etc.) and supply in the product concerned."

238. ThePand considered that therights and obligationsin Article 11 concerned the use of subsidies,
not the use of countervailing measures. Recourse against an infringement of Article 11 was provided
inArticle 12:3 and 13:2 and could ultimately give riseto Committee authorization of countermeasures
against the subsidizing signatory pursuant to Article 13:4. To the extent that the Agreement provided
that asignatory, by merely granting a subsidy of acertain type, or by granting a subsidy with certain
effects, would incur international responsibility and the possibility of Committee-authorized
countermeasures under the Agreement, then the Agreement did indeed restrict signatories rights to
use such a subsidy; this was the very raison-d' étre of Part Il of the Agreement. A signatory's use
of subsidies as such was not "restricted" in this sense by the possibility that another signatory could
react to asubsidy by imposing countervailing dutieson aparticular subsidized product if material injury
as defined by Article 6 of the Agreement had been caused thereby.

239. The Panel aso considered the purpose of Article 11. The Panel noted that both in the Genera
Agreement and in the Agreement, the provisions concerning subsidies and the provisions concerning
countervailing duties served fundamentally different purposes. While Article XVI of the General
Agreement and Parts Il and 111 of the Agreement set out rules and procedures governing the use of
subsidies, Article VI of the Genera Agreement and Parts | and 1V of the Agreement provided for a
right to react unilateraly to imports of subsidized products where the requisite conditions of subsidy,
material injury and causal link have been met.** The Panel noted that this distinction had been
recognized in the Report of the Group on Anti-Dumping and Countervailing Duties, adopted by the

1¥9B|SD 385/30, paragraph 4.6.
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CONTRACTING PARTIES on 27 May 1960 which stated that "the fact that the granting of certain
subsidies was authorized by the provisions of Article XVI of the General Agreement clearly did not
debar importing countries from imposing, under the terms of Article VI, acountervailing duty on the
products on which subsidies had been paid.”

240. The Panel recalled that the present dispute concerned the application of the Agreement on
Interpretation and Application of Articles VI, XVI and XXII1 of the General Agreement. Thedrafters
of this Agreement had provided a number of specific limitations and prerequisites to the imposition
of countervailing duties, which were additiona to those provided in Article VI of the Generd Agreement.
The Panel considered that if the drafters of the Agreement had intended to impose limits on the scope
of countervailable subsidies beyond Article VI, they would not have provided in the Agreement a
definition of " countervailing duty”" which was word-for-word identica to the definition of " countervailing
duty" in paragraph 3 of Article VI. Thus, the General Agreement and the Agreement would permit
a country to maintain subsidies if they were consistent with Article XVI and Parts Il and 1l of the
Agreement; however, the General Agreement and the Agreement would permit the imposition of
countervailing duties by specific contracting parties on imports into their territory where the requisite
conditions of subsidy, material injury and causa link had been met.

241. The Panel therefore concluded that, in imposing countervailing duties in respect of regiona
development programmes, the United States had not acted inconsistently with its obligations under
Article 11 of the Agreement.

C. CALCULATION OF THE AMOUNT OF SUBSIDIES

242. The Pand then turned to Norway's claim that the United States had acted inconsistently with
Article 4:2 of the Agreement by calculating a countervailing duty which exceeded the amount of the
subsidy found to exist. The Panel noted that Norway had raised this provision in connection with three
issues. thefailureto alow for the secondary tax effects of payroll tax reductions, alleged overstatement
of the interest rate benchmark for assessing subsidies from loans, and failure to conduct an upstream
subsidy analysis to assess whether subsidies on smolt had been passed through to salmon. Asthe Panel
had already determined in paragraph 215 abovethat the upstream subsidy issuewas not withinitsterms
of reference, the Panel examined the merits of only the first two of these issues.

(1) Secondary Tax Effects

243. The Panel then turned to theissue that had been raised by Norway with respect to the reduction
of payroll taxes. Norway had argued that for any firm receiving such areduction, the reduction would
result in a decrease in the amount of that firm's expenses deductible for the purposes of calculating
itstaxable income, and in consequenceitsfina income tax would beincreased. Theincreased income
tax liability would then reducethevaueof the subsidy received. Norway further argued that Article 4:2
of the Agreement required investigating authorities to determine the actua level of subsidization per
unit of the exported product, and that therefore the Department of Commerce was required to reduce
the countervailing duty assessed to account for this reduction in the "actua value of the subsidy received”.
Norway argued that since the United States had assessed countervailing duties in other cases based
on its calculation of the benefits resulting from programs which reduced taxable income, the United States
had demonstrated that it could take into account the income tax effects of subsidies.

244. The United States had argued that the Agreement contained no requirement that a signatory take
into account potential secondary effects of subsidies; footnote 15 ad Article 4:2 regarding the future

140B8|SD 95/194, 200.
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development of criteriafor calculating the amount of a subsidy signified that there was as yet no lega
requirement to calculate subsidies by any particular method. Since income tax liability of a firm
depended on many variables, most importantly on whether the firm made a profit, the effect of one
variable (the payroll tax reduction) could not be predicted. Adjustments based on factors that were
essentially speculative were not required by the Agreement. The United States also indicated that the
past countervailing duty casescited by Norway had involved facts different from those here, and stated
that it had been the consistent practice of the Department of Commerce not to adjust for secondary
effects of subsidies.

245. The Panel noted that Article 4:2 of the Agreement states that "No countervailing duty shall be
levied on any imported product in excess of the amount of the subsidy found to exist, caculated in
terms of subsidization per unit of the subsidized and exported product.™ Footnote 15 to this
paragraph statesthat " An understanding among signatories should be devel oped setting out the criteria
for the calculation of the amount of the subsidy.” The Panel noted that no such understanding had
been developed to date. The Panel therefore considered that Article 4:2 did not require that a subsidy
cal culation method be used which would require the adjustment requested by Norway in this instance.

246. The Pandl therefore concluded that the United States' action in not taking account of secondary
tax effectsof thepayroll tax exemptionin cal cul ating the subsidy wasnot inconsistent with itsobligations
under Article 4:2 of the Agreement.

(2) Calculation of the Interest Rate Benchmark

247. The Panel then turned to Norway's claim that the United States had violated Article 4:2 of the
Agreement in caculating the interest rate benchmark used by the Department of Commerce for the
purpose of measuring the benefits from certain loan programmes. Norway had argued that the
Department of Commerce had erroneously added arisk premium of 0.75 per cent for fish farm loans
to the national average long-term interest rate for corporate lending of 14.9 per cent, that this national
rate aready included an average of al risk premiums charged to all industries in Norway, and that
the resulting double-counting of the risk premium for the salmon industry led to an overstatement of
the benchmark. Norway further argued that during the investigation the investigating authorities had
not i ndi cated how the benchmark would be cal cul ated and therefore N orwegian official shad no occasion
to anticipate that a double-counting of the risk premium could result. The Pandl noted that Norway
had not contested the methodol ogy used by the United Statesto cal cul ate the amount of subsidies (once
the benchmark interest rate had been ascertained).

248. The United States had argued that the Agreement did not prescribe any specific methodol ogy
for calculating the amount of a subsidy. Concerning the interest rate benchmark, the United States
argued that it had sought industry-specific lending rates and been told by the Government of Norway
that none were available; that the banksit had contacted in its on-the-spot investigation indicated that
the salmon industry in Norway was charged arisk premium onitsloans; and that Norwegian officias
and representatives of the Norwegian respondents had been present at the on-the-spot investigation
and had not requested that additional banks be contacted. The United States further argued that it was
not clear that when banks reported their interest ratesfor inclusion in the national average lending rate,
thisreported rate included any industry-specific risk premia; and that the Norwegian government and
respondents had not suggested during the investigation that the national rate be reduced by the amount
of therisk premium attributableto the salmon industry, if thiswerepossible. TheUnited States argued
that in commercial practice arisk premium for a particular industry was generally applied in addition
to an average lending rate, which might already reflect that industry's additional risk premium; in
this respect the Department followed commercial practice. Having sought an industry-specific
commercia lending rate, and having been told that it was not available, the United States had used
the facts available, as authorized by the Agreement.
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249. The Panel recalled its examination in paragraph 245 above, and considered that Article 4:2 did
not preclude the calculation of the amount of a loan subsidy on a product by reference to an
industry-specific lending rate. The Pandl therefore considered that the request by the Department of
Commerce for an industry-specific lending rate was not inconsistent with Article 4:2. As the
United States had argued that it had used the "facts available" as authorized by Article 2:9, however,
the Panel was presented with the issue of the relationship between Article 2:9 and the substantive
provisions of the Agreement invoked by Norway.

250. The Panel noted that Article 2:9 provides: "In cases in which any interested party or signatory
refuses access to, or otherwise does not provide, necessary information ...." The Panel considered
that this referenceto " necessary" had to be read in context with the other provisions of the Agreement
concerning the conduct of a countervailing duty investigation, or "an investigation to determine the
existence, degree and effect of any aleged subsidy” as provided in Article 2:1. The Panel therefore
consideredthat thefirst question to be asked waswhether theinformation requested from the Norwegian
respondents was of atypethat would makeit possible to calcul ate the amount of a subsidy in amanner
consistent with Article 4:2 and the other substantive provisions of the Agreement. If this were the
case, then the provisions of Article 2:9 could be resorted to: if thisinformation had been requested,
and had not been provided, then subsidy findings could be made "on the basis of the facts available".
The Panel considered that these " facts available" werethosethat related to the " necessary information™
for making a subsidy determination consistent with the Agreement.

251. The Panel then noted that the United States investigating authorities did request information on
an industry-specific benchmark commercial lending rate during the investigation, and that Norway
and the Norwegian respondents had not supplied such a rate to the investigating authorities. Having
made a detailed examination of the verification report*** from the on-the-spot investigation, the Panel
considered that on the basis of the facts stated in this report, it was reasonable for the investigating
authorities to conclude that the facts indicated that arisk premium was assessed by commercia banks
in lending to thisindustry, and that this should be reflected in the cal cul ation of the benchmark lending
rate. The issue raised by Norway concerned the addition of a risk premium to the national average
lending rate. Norway had not asserted that there was no risk premium for fish farm loans, but had
asserted that the national average lending rate already reflected that risk premium. However, Norway
had not supplied information indicating that fish farm |oans occupied so large ashare of total Norwegian
commercia lending that therisk premiumfor fishfarm loanswouldinitself impart asignificant upward
bias to the national average lending rate. The Panel noted that the facts used by the Department of
Commerce inits subsidy determination related specifically to the information necessary to calculate
subsidiesin accordance with a cal cul ation method which the Panel had found was not inconsistent with
Article 4:2. The Pand therefore considered that the Department of Commerce's reliance on the
information in the verification report in determining a risk premium, and in adding it to the national
average lending rate, was in conformity with Article 2:9 of the Agreement.

252. ThePanel therefore concluded that the United Stateshad not acted inconsistently with Article 4:2
of the Agreement by calculating a benchmark lending rate by adding the risk premium it had found
during verification to the national average commercia lending rate.

My erification report for the Government of Norway in the Countervailing Duty Investigation of
Fresh and Chilled Atlantic Salmon from Norway, 10 December 1990.
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D. DETERMINATION OF THE EXISTENCE OF MATERIAL INJURY

253. The Panel then proceeded to examine whether the imposition by the United States of the
countervailing duty order onimportsof fresh and chilled Atlanti c salmon from Norway wasinconsi stent
with the obligations of the United States under the Agreement by reason of the affirmative final
determination of material injury of the USITC.**

254. Norway had argued that this determination was inconsistent with the requirements of Article 6
of the Agreement on two main grounds. Firstly, the findings of the USITC regarding the volume of
importsunder investigation, thepriceeffects of theseimportsand the consequent impact of theseimports
on the domestic Atlantic salmon industry in the United States were inconsistent with Articles 6:1, 6:2
and 6:3. Secondly, the finding of the USITC of acausal relationship between the alegedly subsidized
importsfrom Norway and materia injury to the domestic Atlantic salmon industry inthe United States
was inconsistent with Article 6:4.

255. The United States had submitted that the findings of the USITC regarding the volume of the
imports subject to investigation, the price effect of these imports, and the consequent impact of the
imports on the domestic industry in the United States were consistent with the requirements of
Articles 6:1, 6:2 and 6: 3 of the Agreement and that the USI TC' sfinding of acausal relationship between
the subject imports from Norway and materia injury to the domestic industry in the United States was
consistent with Article 6:4 of the Agreement.

(1) Volumeofimportssubject toinvestigation, priceeffectsof theimportsand consequent impact
of these imports on the domestic industry in the United States

256. The Panel first examined the claims presented by Norway regarding the alleged inconsistency
with the requirements of Articles 6:1, 6:2 and 6:3 of the USITC's findings regarding the volume of
imports subject to investigation, the price effects of the imports, and the consequent impact of these
imports on the domestic industry in the United States.

257. In view of the factua nature of some of the disputed issues raised under these provisions the
Panel found it appropriate to articulate certain general considerations by which it was guided in its
review of the issues raised by Norway.

258. Firstly, thePanel noted therequirement of Article 6:1 of an™ objectiveexamination" of thevolume
of imports, their effect on pricesin the domestic market for like products, and the consequent impact
of these imports on domestic producers of like products. 1nthe view of the Panel, areview of whether
adetermination of material injury wasin conformity with this requirement necessitated an examination
of whether the investigating authorities had examined all relevant facts before them (including facts
which might detract from an affirmative determination) and whether areasonabl e explanation had been
provided of how thefacts as awhol e supported the determination made by the investigating authorities.

259. Secondly, the Panel noted that Articles 6:2 and 6:3 of the Agreement specified how the factors
mentioned in Article 6:1 were to be examined by investigating authorities. Article 6:2 required that
the authorities "consider" whether there had been a significant price undercutting, price depression
or price suppression by the importsin question. Article 6:3 required the investigating authorities to
include in their examination of the impact of the imports on the domestic industry "an evaluation of

“?Fresh and Chilled Atlantic Salmon from Norway: Determination of the Commission in
Investigation No. 701-TA-302 (Final) Under the Tariff Act of 1930, Together with the Information
Obtained in the Investigation. USITC Publication 2371, April 1991 (herenafter: USTC Determination).
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all relevant economic factors and indices having a bearing on the state of the industry" and contained
an illustrative list of those "factors and indices'. The Panel noted that Article 6:4, which required
ademonstration of a causal relationship between the allegedly subsidized imports and material injury
to a domestic industry, explicitly referred to the factors set forth in Articles 6:2 and 6:3. Therefore
an essential element of areview of whether a determination of material injury was in conformity with
Article 6 was an examination of whether thefactors set forthin Articles 6:2 and 6:3 had been properly
considered by theinvestigating authorities. However, it followed from the last sentencein Article 6:2
and from the last sentence in Article 6:3 that Article 6 did not prejudge the weight to be given in a
particular case to any of the factors listed in these provisions.

260. Thirdly, the Pand observed that footnote 17 ad Article 6:1 required that determinations of materia
injury be based on "positive evidence'. A review of whether in a given case this requirement was
met involved an examination of the stated factual basis of the findings made by the investigating
authoritiesin order to determine whether the authorities had correctly identified the appropriate facts,
and whether the stated factual basis reasonably supported thefindings of the authorities. Inthiscontext,
the Panel considered that the merefact that in agiven case reasonable, unprejudiced minds could differ
as to the weight to be accorded to certain facts was not a sufficient ground to find that a determination
of material injury based on such facts was not based on positive evidence within the meaning of footnote
17 ad Article 6:1. The question of whether a determination of injury was based on positive evidence
therefore wasdistinct from the question of the weight to be accorded to the factsbeforetheinvestigating
authorities. The Panel, however, recaled in this connection its observationsin paragraph 258 on the
requirement of an "objective examination" as the basis of injury determinations under Article 6.

(1)(i) Volume of the imports under investigation

261. The Panel then examined the issues raised by Norway with respect to the findings made in the
affirmativefinal determination by theUSI T C onthevolumeof importsof Atlanticsalmonfrom Norway.

262. Norway had argued that these findings were inconsistent with the requirement of Article 6:1
of an "objective examination" of the volume of imports and that these findings were inconsistent with
the requirement of Article 6:2 that investigating authorities consider whether there has been a " significant
increase” in the volume of subsidized imports. The Pandl considered that some of the arguments
presented by Norway in support of these two claims aso pertained to the question of whether the
USITC's findings were based on positive evidence.

263. The United States had argued that the USITC had properly considered whether there had been
a significant increase of the volume of imports of Atlantic salmon from Norway, as required by
Article 6:2, and that the USITC's conclusion that these imports had increased significantly was supported
by the evidence of record.

264. ThePane first examined whether, asrequired by Article 6:2, the USITC had considered whether
there had been asignificant increasein thevolume of subsidized imports, either inrelativeor in absolute
terms. The Panel noted in this connection Norway's argument that the USITC had considered the
significance of thelevel of the volume of imports from Norway throughout the period of investigation
(1987-1990) rather than the significance of any increase in that volume.

265. The Panel observed that in its determination the USITC had made the following statements on
the evolution of the volume of imports of Atlantic salmon from Norway during the period of
investigation:

"Imports of Atlantic sadmon from Norway surged from 1987 to 1989. Imports rose from
7.6 millionkilogramsin 1987t0 8.9 millionkilogramsin 1988, and then jumped further in 1989



-81-

to 11.4 million kilograms for an overall increase of fully 50 per cent. In vaue terms, imports
alsoincreased strongly, but at aslower rate, from$74.4 millionin 1987t0$93.7 millionin 1989.
Despiteincreasesin absoluteterms, intermsof market penetration Norwegianimportsfell steadily
by quantity from more than 75 per cent in 1987 to 60.2 per cent in 1989. A similar decline
was posted in market penetration by valueterms, from morethan 75 per centin 1987t062.5 per
cent in 1989. 1n 1990, subject imports fell strongly to 7.7 million kilograms, valued at
$66.4 million. Subject imports by volume and value accounted for 36.7 per cent and 40.8 per
cent, respectively, of apparent US consumption in 1990." 43

After explaining why it had accorded less weight to the decline in importsin 1990*, the USITC had
concluded its discussion of the volume of imports of Atlantic saimon from Norway as follows:

"We find that the volumes of imports from Norway over the period of investigation, and the
increasesin thosevolumesfrom 1987to 1989, aresignificant. Thesubjectimportsareparticular
significant when viewed together with information concerning the nature of the US industry,
the industry's condition over the period and information on prices for the like product.”*

266. On the basis of these statements, the Panel found that the USITC had specifically considered
changesinimport volumebothinabsolutetermsandinrel ativetermsand had indicated that it considered
theincrease in the absolute volume of imports from 1987 to 1989 to be significant. Whilethe USITC
had aso considered the significance of "the volumes of imports from Norway over the period of
investigation", the text of the USITC' s determination made it clear that the USITC had not considered
the significance of the volumes of importsin lieu of a consideration of the significance of the increase
in these volumes.

267. The Pand therefore found that the USITC had not failed to consider whether there had been
a significant increase in the volume of the subject imports, as required by Article 6:2.

268. With respect to the requirement of Article 6:1 that there be positive evidence as a basis for an
affirmative determination of injury, the Panel observed that in its statements on the evolution of the
(absolute and relative) volume of imports from Norway over the period of investigation, the USITC
had relied on datain Tables 17 and 18 in the Annex to its determination.**® Table 17 contained data
on theabsol ute volumeof imports(by quantity and by value) of importsof Atlantic salmon from Norway
and other supplying countries for the period 1987-1990, while Table 18 contained data on the relative
volume of imports (by quantity and by value) of Atlantic salmon from Norway during this period.
The Panel found that the statements made on the volume of imports from Norway in the text of the
USITC' s determination were supported by the data in these tables and noted in this respect that it had
not been argued by Norway that these data were not factualy correct.

269. The Panel therefore considered that the statements by the USITC on the evolution of the volume
of imports from Norway were based on positive evidence.

270. The Panel noted that Norway's principal claim regarding the USITC' s findings on the evolution
of the volume of imports was that, when anaysed in the context of other facts before the USITC, the
increase from 1987 to 1989 in the absolute volume of imports of Atlantic salmon from Norway was
not significant within the meaning of Article 6:2.

43YSITC Determination, pp.16-17, footnotes omitted.
¥ nfra, paragraph 273.

1“5ySITC Determination, p.18.

146See Annexes 1 and 2 to this Report.
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271. Inthisconnection, Norway had argued that, for purposes of determining the significance of the
increase in the absolute volume of imports from 1987 to 1989, the USITC should have taken into account
the fact that the market share in the United States of Norwegian imports had declined over the
investigation period, while the market share of third countries and of US domestic producers had
increased. Furthermore, the absolute volume of imports from Norway had started to decline in late 1989,
well before the initiation of this countervailing duty investigation and application of any provisional
measures. In Norway's view, Article 6:2 of the Agreement did not permit afinding of a significant
increaseinthevolumeof importswhere (1) the absol ute volumeof importsat theend of theinvestigation
period was not higher than at the beginning of that period and the facts demonstrated that the decline
in absolute import volume was not the result of the initiation of the investigation and application of
provisiona measures, and (2) the relative volume of imports declined throughout the period of
investigation.

272. In examining the legal and factua aspects of Norway's argument that, under the circumstances
of this case, Article 6:2 did not permit afinding of a significant increase of import volume, the Panel
first observed that Articles 6:1 and 6:2 of the Agreement did not contain a requirement that imports
from third countries not subject to investigation be considered as part of an examination of the
significance of an increase in the volume of imports from a country whose imports were the subject
of acountervailing duty investigation. A consideration of the volumeimportsfrom such third countries
might be relevant for the purpose of determining the existence of a causal relationship between the
allegedly subsidized imports under investigation and material injury to a domestic industry. In that
context, suchimportsmight berelevant asoneof the" other factors' referredtoin Article 6:4. Footnote
20 expressly identified asone of these possible" other factors" "thevolumeand prices of non-subsidized
imports of the product in question. However, nothing in the text of Articles 6:1 and 6:2 indicated
that importsfrom third countries had to beexamined aspart of theanalysisunder Article 6:2 of whether
the volume of imports under investigation had increased significantly. Likewise, the consideration
of themarket share of domestic producerswasexpressly mentionedin Article 6:3aspart of theanaysis
of the impact of theimports on the domesticindustry concerned, but was not amandatory factor under
Article 6:2.

273. ThePanel then considered Norway' s argument that the significance of theincreaseinthe absolute
volume of imports of Atlantic salmon from Norway from 1987 to 1989 was limited, inter dia, because
of the subsequent decline in the absolute volume of these imports starting in late 1989. The USITC
had made the following comments on this decline:

"We have given less weight to the recent decline in imports in 1990 because it appears to be
largely the result of the filing of the petition and/or the imposition of provisiona anti-dumping
and countervailing duties. The petition was filed in this investigation in February 1990, the
Commission issues its preiminary determinationsin April 1990: Commerce made its preliminary
CVD determination in June 1990, imposing a 2.45 per cent ad valorem provisional duty; and
Commerce rendered its affirmative preliminary anti-dumping duty determination in October 1990,
imposing interim duties on most firms ranging from 1.6 to 4.9 per cent. The drop in subject
importshasbeenmost pronounced since July 1990, subsequent to Commerce' spreliminary CVD
determinations. In view of the precipitous nature of the drop in subject imports by the end
of 1990, from record levelsin 1989, it islikely that the Commission and/or Commerce proceedings
played ardle in the import decline.

Respondents claimthat thedeclinein Norwegianimportsin 1990wastheresult of theappreciation
of the Norwegian kroner against the US dollar, and the institution of afreezing programme in
Norway to reduce the amount of fresh Norwegian salmon available for export. Although it is
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possiblethat these factors may have played somerdle, they cannot entirely account for the drastic
decline that occurred in the second half of 1990."

Thus, the USITC had explained that it had accorded |essweight to themorerecent declinein theabsol ute
volume of imports of Atlantic salmon from Norway because of the fact that this decline appeared to
be largely the result of thefiling of the petition and/or the imposition of provisional anti-dumping and
countervailing duties.

274. ThePane noted that Norway had contested that, asstated by the USITC, thedeclineinthevolume
of importsfrom Norway waslargely theresult of theinitiation of theinvestigation and/or theimposition
of provisional measures. Norway had argued that this decline had begun well before the initiation
of thisinvestigation in March 1990. In support, Norway had presented monthly data on the absolute
volume of imports from Norway in 1989-1990. These data, which were included in the record of
the USITC'sinvestigation, are reproduced in Annex 3 to this Report. The Panel reviewed these data
and found that decline in imports levelsin January and February 1990 had been preceded by a period
of four months in which imports had increased. 1n December 1989 imports had been at ahigher level
than in January 1989. Furthermore, after the filing of the petition in February 1990, the monthly
import levels had increased during March and April 1990. Findly, imports had begun to decline
in May 1990, with the largest decline taking placein the period July-December 1990. Inlight of these
data, the Panel concluded that there was no clearly discernible level of a declining absolute volume
of importsin the period prior to theinitiation of the countervailing duty investigation and that imports
started to decline considerably only in July 1990. The Panel therefore considered that the USITC had
not made an error of fact in its statements on the evolution of the absolute volume of importsin 1990.

275. Inlight of itsfindingsin paragraphs 272-274, the Panel considered that there was neither alega
nor afactual basis for the view that, in the circumstances of this case, Article 6:2 did not permit a
finding of a significant increase in the volume of imports. In the view of the Panel, where, asin this
case, the facts before the investigating authorities indicated an increase of imports during part of the
investigation period, followed by a decrease, it was not properly within a panel's task to make a
judgement on the relative weight to be accorded to these facts. Rather, in such a situation a panel
had to review whether the investigating authorities had carried out an "objective examination”, by
considering all information and by explaining why the data on the decrease in the volume of imports
did not detract from a finding of a significant increase in the volume of imports. In the case before
it the USITC had not failed to carry out such an objective examination: the USITC had considered
the decline in the volume of imports from Norway in the latter part of the investigation period and
had reasonably explained why it had accorded less weight to this decline. In determining that this
decline deserved less weight, the USITC had not committed errors of fact.

276. Inlight of the foregoing considerations, the Panel concluded that the analysis and findings of
the USITC with regard to the volume of imports of Atlantic salmon from Norway were not inconsi stent
with the obligations of the United States under Articles 6:1 and 6:2 of the Agreement.

(D)(ii) Price Effects of the Imports under Investigation

277. The Panel then proceeded to an examination of Norway's claim with respect to the finding of
the USITC that imports of Atlantic salmon from Norway had significantly depressed prices of the like
domestic product.

¥YSITC Determination, pp.17-18, footnotes omitted.




278. Norway had argued that thisfindingwasinconsi stent with Article 6:1, whichrequired anaobjective
examination of the effect of the allegedly subsidized imports on prices for domestic like products and
positive evidence as the basis of an affirmative determination, and with Article 6:2, which required
that investigating authorities consider, inter alia, whether the effect of the allegedly subsidized imports
was to depress prices of domestic like products to a significant degree.

279. TheUnited States had argued that, consistently with Article 6:2, the USITC had considered whether
the subject imports from Norway had significantly depressed domestic prices of Atlantic salmon in
the United States and that its findings on this issue were supported by the evidence of record.

280. The Panel noted that the text of the determination by the USITC contained the following
observations on the question of the price effects of the imports from Norway:

"Public and questionnaire information reveal that prices for . Atlantic salmon fell up to athird
or even more between mid- to late- 1988 and the end of 1989. Prices rebounded during 1990,
thenfell back somewhat at theend of 1990, but generally remained at |evel sbel ow those recorded
in September 1988. Prices for the like product closely tracked prices for Norwegian Atlantic
salmon over much of the period. Beginninginthemiddleof 1988, pricesfor Norwegian Atlantic
salmon started to drop and continued to fall even after US Atlantic salmon had |eft the market
in the spring of 1989. Prices for Norwegian Atlantic salmon reached their lowest point at the
end of 1989, then climbed somewhat in 1990. Although other factors may have contributed,
thedeclinein USpricesfor Atlanticsalmonin 1988 and 1989 wasdueinlargepart to oversupply
inthe US market. Imports from Norway accounted for alarge portion of the increased imports
in 1989. This suggests that Norwegian Atlantic sddmon played arole in the price decline. It
is true that Norwegian Atlantic sdlmon generally oversold the like product during much of the
period of investigation. Thisfact does not mean, however, that Norwegian Atlantic salmon did
not contribute to the price decline for US Atlantic salmon. Indeed, US and Norwegian Atlantic
salmon exhibit a high degree of substitutability, as Atlantic salmon is a near- commaodity type
product. Moreover, until late 1990 prices for Norwegian and US Atlantic salmon followed a
very similar pattern. Insum, giventhesheer volume of theincreasein Norwegian Atlantic salmon
imports in 1989, falling prices for those imports, closely tracking US and Norwegian Atlantic
salmon pricetrends, and information suggesting significant substitutability between Norwegian
and US Atlantic salmon, we find that imports of Norwegian Atlantic salmon have significantly
depressed prices for the like product. The subject imports' presence in the market place, even
at premium prices, acted to keep domestic producers from pricing to recover costs and meet
cash flow needs as described below."

Thus, on its face, the text of the USITC determination demonstrated that the USITC had not failed
to consider the price effects of the imports of Atlantic salmon from Norway in terms of one of the
factors explicitly identified in the second sentence of Article 6:2 of the Agreement (i.e. "whether the
effect of such imports is otherwise to depress prices to a significant degree”).

281. ThePanel then examined whether thefinding by the USITC of significant price depression caused
by imports of Atlantic salmon from Norway was based on positive evidence, asrequired by footnote 17
ad Article 6:1.

282. Inthis connection, the Pand first considered the stated factua basis of the finding of the USITC
that domestic prices for Atlantic salmon in the United States had fallen up to a third or even more
between mid- to late 1988 and the end of 1989. Asindicated in thetext of the USITC' s determination,

148YSITC Determination, pp.18-20.
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in making this statement the USITC had relied upon public information on prices in the US market
and on price data gathered on the basis of responses to questionnaires. The public data on prices,
presented in agraphical forminfigures2, 3 and 4 inthe Annex to the USITC determination, consisted
of weekly price data for three different weight categories of Atlantic salmon during the
period January 1987-December 1990. While these figures appeared to support the finding by the USITC
regarding the extent of the decline of domestic prices in 1988 and 1989, the Panel noted Norway's
argument that the data presented in these figures could not be properly relied upon in an analysis of
the effects of imports on domestic prices because these data pertained not to US domestic prices but
to combined US/Canadian prices. ThePanel observed that thisinformation had not been the only source
relied upon by the USITC; the USITC had also relied upon price data obtained through responses
to questionnaires. Unlike the published price information, the responses to these questionnaires had
provided data specifically on US domestic prices. The Panel reviewed the data derived from these
questionnaireresponsesand found that it wasfactually correct that, asstated inthe Annex totheUSITC
determination,

"Monthly net f.0.b. price datacollected through questionnairesfor US- and Norwegian-produced
Atlantic saimon generally showed the same decline in price as the published price data. Prices
generdly declined between 20 and 34 per cent during September 1988 - November/December 1989
for most salmon sizes in each channel of distribution, then increased between 5 and 33 per cent
during 1990 (table 19). In nearly all weight categories and distribution channels, prices were
lower in October 1990 than in September 1988." 4

The Panel therefore did not consider it necessary to pronounce itself on the question of whether the
use by the USITC of price data which had included combined US/Canadian prices was proper. The
price data derived from the responses to the questionnaires provided a sufficient factua basis for the
statement made by the USITC regarding the evolution of domestic prices of Atlantic saimon in 1988
and 1989.

283. The Panel then examined the factua basis of the finding of the USITC that "prices for the like
product closely tracked prices for Norwegian Atlantic salmon over much of the period” and that "...
until late 1990 prices for Norwegian and US Atlantic salmon followed avery similar pattern.”** The
Panel noted that the Annex to the determination by the USITC contained the following statement on
the pattern of prices of domestic and imported Atlantic salmon:

"US Canadian and Norwegian price trends for Atlantic sdlmon were similar from mid-1988 through
mid-1989 (figures 5-7). In 1990, the two trends began to diverge, and US/Canadian prices seem
to have followed Chilean Atlantic salmon prices more closely (figures 8-10)."**

The Pand considered that the data presented in figures 5-7 of this Annex supported this statement.
In particular, these data indicated that the two price trends had begun to diverge only in 1990, with
Norwegian pricesincreasing and domestic pricesdecreasing. The Panel therefore considered that the
findings of the USITC on the similarity of the price trends of domestic and Norwegian Atlantic salmon
"over much of the [investigation] period” were based on positive evidence.

284. With respect to the link between imports from Norway and the devel opment of domestic prices,
the Panel observed that the USITC had referred to several factors in explaining its finding that the
imports of Atlantic salmon from Norway had played ar6le in the decline of domestic prices. Firstly,

9YSITC Determination, p.A-59.
0YSITC Determination, p.19 and p.20.
BIYSITC Determination, p.A-55.
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the USITC had pointed out that the decline in US prices for Atlantic salmon in 1988 and 1989 was
duein large part to the oversupply in the US market, and that imports from Norway had accounted
for a large portion of the increased imports in 1989. Secondly, the USITC had noted that, while
Norwegian Atlantic salmon was generally sold at prices higher than domestic Atlantic salmon, imports
of Atlantic salmon from Norway had nevertheless had a depressing effect on domestic prices because
of the high degree of substitutability of domestic and Norwegian Atlantic salmon, which the USITC
characterised as a "near commodity type product”.

285. The Panel found that the USITC's statement regarding the proportion of the increased volume
of imports of Atlantic salmon in 1989 accounted for by imports from Norway was supported by the
data before the USITC. In this connection the Panel referred to the data presented in Table 17 in the
Annex to the USITC determination.*? The Panel aso noted that in 1989 imports of Atlantic salmon
from Norway had accounted for 62.5 per cent of the US domestic market by value and for 60.2 per
cent of the US domestic market by quantity. Furthermore, Norway had not contested the factual
correctness of the USITC's statement that domestic and Norwegian Atlantic salmon were highly
substitutable.

286. The Panel then turned to the arguments presented by Norway to contest the legal and factua
sufficiency of the USITC's finding that imports of Atlantic salmon from Norway had contributed to
price depression in the US market.

287. Norway had argued that the evidence before the USITC indicated that during the period of
investigation prices of Atlantic salmon from Norway had generally been higher than prices of domestic
Atlantic salmon in the United States. When, in mid-1990, prices of Atlantic salmon from Norway
had begun to rise, domestic prices had not followed thisrise but had actually fallen. Norway had aso
pointed to the fact that domestic pricesin the United States had not risenin the first half of 1991, after
theimports from Norway had virtually disappeared from the US market. Intheview of Norway, these
facts demonstrated that the USITC had been incorrect in concluding that prices of domestic Atlantic
salmon " closaly tracked" prices of Norwegian Atlantic salmon. In addition, Norway had argued that,
if Atlantic salmon was ahighly substitutable product and imports from third countries were both lower
priced and increasing their market share, thelogical conclusion wasthat it wasthelower priced product
that depressed domestic prices in the United States, not the higher priced Norwegian product. If the
products were highly substitutable, buyerswould buy the lower priced product rather than the higher
priced product.

288. Norway had also argued that the USITC had failed to explain why domestic prices in the
United States had followed prices of imports from Norway, instead of Norwegian suppliers having
toreducetheir pricesin responseto price undercutting by suppliersfrom third countries. Furthermore,
the USITC had not provided any data demonstrating that prices of Norwegian Atlantic salmon had
a"time lead" on price developments for domestic Atlantic salmon in the United States.

289. ThePanel considered that thefact that domestic priceswerelower than pricesof imported products
did not per se preclude afinding under Article 6:2 that the imports had a significant depressing effect
on domestic prices. The USITC had not ignored the fact that prices of Atlantic salmon imported from
Norway were generally higher than prices of domestic Atlantic sdlmon but had found that, because
of the high degree of substitutability of domestic and imported Atlantic salmon the imports this did
not mean that the imports had not depressed domestic prices. The Panel considered that the fact that
domestic pricesin the United States had fallen after mid-1990 while prices of imports from Norway
had risen, did not invaidate the finding of the USITC that domestic prices had closdly tracked Norwegian

1%2See Annex 1 to this Report.
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prices " over much of the[investigation] period”. This divergent price movement had occurred during
aredatively short period in the period of investigation (1987-1990). As to the information provided
by Norway concerning price developments in the US market since the beginning of 1991, the Panel
considered that, since this information pertained to a period following the period of investigation
examined by the USITC, this information by definition could not be taken into account by the Panel
for purposesof determining whether the databeforethe USITC constituted positive evidencein support
of theUSITC' sfinding that importsfrom Norway had contributed to price depression inthe US market.

290. ThePanel noted Norway's argument that the fact that Atlantic salmon was a highly substitutable
product implied that imports from third countries, rather than the higher priced importsfrom Norway,
had depressed domestic pricesin the United States. However, the Panel considered that when products
sold at different prices were substitutable this did not necessarily imply that consumers would buy the
lower priced product. rather, substitutability meant that an expansion of supply of either product would
affect prices of the products for which this product could be substituted. In this respect the Panel
noted the increase in the absolute volume of imports of Atlantic sdlmon from Norway in the United States
from 1987 to 1989, asrecorded in Table 17 in the Annex to the Determination by the USITC. The
Panel further observedthat, whileit wasfactually correct that importsfromthird countrieshad increased
over the investigation period, in each of the calendar years covered by this period Norway had been
the biggest supplier to the US market. During 1987-1989, Norway's market share had been larger
than the combined market share of all third countries supplying Atlantic salmon to the US market.

291. The Panel considered that Article 6:2 did not require, as a condition of a finding of significant
price depression by imports under investigation, that the authorities determine that the suppliersin
question were price leeder in the market. Even if prices of Atlantic saimon from Norway were influenced
by prices of competitors from third countries this did not imply that the USITC could not reasonably
havefound (on the basis of the evidence before it regarding the increase in the volume of imports from
Norway from 1987to 1989, thesimilarity in pricetrendsof theseimportsand domestic Atlantic salmon
and the subgtitutability of imports from Norway and domestic Atlantic sdlmon) that imports from Norway
had contributed to significant price depression in the domestic market inthe United States. Therefore,
Norway's argument regarding the possible effect of imports from third countries on prices of imports
of Atlantic salmon from Norway did not detract from the fact that the USITC's finding of significant
price depression was based on positive evidence.

292. Giventhat, asstated above, the Panel did not consider that Article 6:2 required afinding of price
leadership as a condition of afinding of price depression by imports, the Panel also saw no merit in
Norway's argument that the USITC had not demonstrated that prices of imports from Norway had
a"timelead" on pricesfor domestic Atlanticsalmoninthe United States. A finding of price depression
under Article 6:2 was not conditional upon a finding that price declines of domestic products were
preceded in time by price declines of imported products. The Panel aso noted in this connection that
Article 6:2 treated price undercutting and price depression as separate possible effects of imports on
domestic prices, without giving any greater weight to either of the two. The fact that the USITC's
determination did not indicate whether the declines of domestic prices had been preceded by price
undercutting by theimportsfrom Norway thereforedid not meanthat the USITC' sfinding of significant
price depression by the imports from Norway was not based on positive evidence.

293. Inlight of the foregoing considerations, the Panel concluded that the finding of the USITC that
imports of Atlantic salmon from Norway had a significant price depressing effect in the US market
was not inconsistent with the obligations of the United States under Articles 6:1 and 6:2 of the
Agreement.
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(D)) Impact of the imports of Atlantic salmon from Norway on the domestic industry

294. The Panel then examined Norway's claim that the examination by the USITC of the impact on
the domestic industry of the allegedly subsidized imports from Norway was inconsistent with the
obligations of the United States under Articles 6:1 and 6:3 of the Agreement.

295. Norway had arguedthat theUSITC' sfinding of anegativeimpact of theseimportson thedomestic
industry had not resulted from an " objective examination” (Article 6:1) of "al relevant facts having
a bearing on the state of the industry" (Article 6:3). In support of its view that the findings made by
the USITC with respect to the negative impact of the imports from Norway on the domestic industry
in the United States were unfounded, Norway had referred to several facts before the USITC which
in the view of Norway indicated that this industry had expanded significantly since it had first begun
production in 1984. Thus, Norway had pointed to data concerning annua increases in the volume
of domestic production capacity to produce juvenile Atlantic salmon, shipments, and employment in
the Atlantic salmon industry in the United States.

296. The United States had argued that the USITC's finding concerning the impact of the imports
from Norway on the domestic industry had resulted from a consideration of all the factors specified
in Article 6:3 and was supported by the evidence of record.

297. ThePanel noted that in its determination the USITC had discussed severa indicators pertaining
to the " condition of theindustry" and had concluded from this discussion that the US domestic industry
was experiencing material injury.*>®* The USITC then had separately examined the question of whether
material injury was caused "by reason of" the imports from Norway.** As the Panel understood
Norway' sarguments, Norway' sobjectionsraised under Articles 6:1and6:3 pertainedtothefirst part of
the USITC's andysis, i.e. the analysis of the "condition of the industry".

298. The Panel examined whether the USITC' s finding that the domestic industry was experiencing
material injury had involved " an evaluation of all relevant economicfactorsand indiceshaving abearing
on the state of the industry”, as provided for in Article 6:3.

299. In thisconnection, the Pandl noted that the USITC had first discussed a number of non-financial
indicators (consumption, capacity and production, shipments and employment) and had then examined
a number of financia indicators. The discussion of these specific indicators of the condition of the
industry was preceded by ageneral comment on what the USITC considered to be " distinctivefeatures®
of the domestic industry:

"Firgt, athough we have found the industry to be 'established' for purposes of the statute, the
industry is nevertheless young and emerging. Second, the Atlantic salmon industry is governed
by athree-year production cycle. Some industries are such that firms can respond quickly to
changing supply, demand, or other market conditions by adjusting output, employment or prices.
Unlike these industries, the supply of US Atlantic salmon, and the corresponding level of labor
and other resources necessary to produce that supply, are largely fixed by production decisions
made in previous years. Domestic producers output of adult salmon is essentialy a function
of the amount of 'juvenile’ Atlantic salmon produced in prior years."'*

133YSITC Determination, pp.11-15.
1¥USITC Determination, pp.15-22.
1YSITC Determination, pp.11-12, footnote omitted.
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300. With regard to the non-financia indicators, the USITC had made the following observations.
Firstly, the US market for fresh and chilled Atlantic salmon had grown strongly over the period of
investigation, asindicated by dataon annual apparent consumption, by quantity and by value. Secondly,
production and production capacity of juvenile Atlantic salmon (eyed eggs, fry and smolt) had risen
substantially from 1987 to 1989; however, this production and production capacity had leveled off
in the full year 1990. Production of adult Atlantic sddmon had expanded by more than 200 per cent
from harvest season 1987-1988 to 1989-1990. Thirdly, annuad shipments in terms of quantity of juvenile
Atlantic salmon had grown from 1987 to 1989, followed by aleveling off in 1990. Interms of value,
annual smolt shipmentshadincreased several-foldfrom 1987to 1989 and had further increasedin 1990.
Shipments by quantity of gutted Atlantic salmon had tripled from 1987-1988 to 1989-1990; in vaue
terms these shipments had al so reflected growth during the period of investigation. Finally, the number
of production and related workers had more than doubled in the period 1987 to 1989 and comparable
increases had occurred in the hours worked and total compensation. Employment figures
for January-September 1990 had been higher than those for the same period in 1989.

301. With regard to the financial indicators, the USITC had stated that:

"The financial performance of the domestic industry stands in stark contrast to the production
and trade figures. From 1987 to 1988, the industry's financial condition improved markedly.
Net salesjumped morethan four times. After posting alargeoperatinglossin 1987, the domestic
industry recorded an overall operating profit in 1988. However, the financia state of the US
Atlantic salmon industry declined precipitously in 1989. Net salesdecreased from 1988to 1989
whilecost of goods sold and genera, selling and administrative costsincreased. Operating |osses
in 1989 were enormous. US producers experienced a severe negative cash flow in 1989. The
number of firms reporting operating losses increased from 1988 to 1989. For the
period January-September 1990, net sales were well above the level recorded in 1989;
nevertheless, the industry recorded a significant operating loss and negative cash flow. Asa
result of financia setbacks, the largest US producer, Ocean Products, Inc., ceased operations.
In August 1990, Ocean Products sold its assets to a Canadian firm, Connors Brothers Ltd., at
terms that for purposes of confidentiality we can only describe as favorable. Connors
Acquaculture, Inc., began operationsin September 1990 using the assets purchased from Ocean
Products." 1>

302. After discussing these various indicators of the condition of the domestic industry, the USITC
evauated the data before it for purposes of determining whether the domestic industry in the United States
was experiencing material injury. With respect to the non-financial indicators, the USITC observed
that because the US Atlantic salmon industry was young, it was not unexpected to find expansion in
such factorsas capacity, production, shipments, and employment, aswas seen between 1987 and 1989.
It was also noted that steady or increasing employment was expected also because of the three-year
production cycle in the industry. The USITC then noted that the increase in capacity and production
of juvenile salmon had largely levelled off since 1989, despite increasing domestic demand in 1990
and observed that, given the nature of the production cycle, a flattening in growth of production of
young salmonindicated that production of adult salmonwould flatten aswell. From these observations,
the USITC concluded that:

"... the USindustry is not presently on the road to further expansion to achieve economies of
scalein production which might enableit to lower unit costs and re-establish operating profits. ">’

YSITC Determination, p.14, footnotes omitted.
B'YSITC Determination, p.15.
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With respect to the financia indicators, the USITC considered that, while the financial performance
of anew industry might be affected by start-up costs, given that theindustry had been profitablein 1988,
its more recent financial performance was worse than would be anticipated even taking into account
start-up conditions. In addition, the USITC pointed to the fact that in 1990 the industry continued
to post afailing financial performance despite having been in operation for several years. TheUSITC
had summarized its conclusions as follows:

"In sum, we find that the US Atlantic salmon industry is experiencing material injury, based
on its extremely negative financid performance including the failure of its largest producer in 1990.
Wealso notetheleveling of growth in production of juvenile salmon, which suggests astagnation
in the growth of the industry despite growing US demand."**®

303. The Panel considered, in light of its review of the analysis undertaken by the USITC, that the
USITC had not failed to carry out "an evaluation of all relevant economic factors and indices having
a bearing on the state of the industry "as provided for in Article 6:3. The factors considered by the
USITC (consumption, production, production capacity, shipments, employment sales, profits and
operating losses, cash flow) were specifically mentioned in the (illustrative) list of "relevant economic
factors and indices" in Article 6:3.

304. The Pand further observed that the statements made by the USITC on the negative financial
performance of the industry were supported by the data before the USITC. Table 7 on p.A-30 of the
Annex to the USITC Determination contained data showing decreasing net sales, increasing costs of
goods sold and general, selling and administrative expenses, and increasing operating losses (which
in 1989 amounted to 52.3 per cent of net sales) and negative cash flows. Therefore, these statements
could not be considered not to be based on positive evidence.

305. Having found that the statements made by the USITC on thefinancial performanceof theindustry
were supported by the facts on record, the Panel considered that the arguments presented by Norway
on the USITC's conclusions regarding the negative impact of the imports on the industry pertained
to the weighing of the evidence before the USITC. However, it followed from the last sentence of
Article 6:3 that the positive developments reflected in the indicators referred to by Norway could not
per se have precluded the USITC from finding that the domestic Atlantic salmon industry was
experiencing materia injury. The Panel noted that these indicators had been discussed explicitly in
theUSITC' sdetermination. Intheview of the Panel, the USITC had provided areasonable explanation
of why, in light of the negative financia performance of the industry, the industry was experiencing
material injury, notwithstanding the growth of certain non-financial indicators.**® The Pandl therefore
could not find that the USITC had not carried out an objective examination of the evidence before it.

306. For the samereasons, the Panel also did not consider that, as contended by Norway, the USITC
had improperly "alowed a few factors to give decisive guidance”. Rather, the USITC had explicitly
discussed all the evidence beforeit regarding the condition of the domestic industry and had reasonably
explained its conclusion regarding the relative weight to be accorded to the facts before it concerning
financial and non-financial indicators.

307. In light of the foregoing considerations, the Panel concluded that the findings of the USITC
regarding the condition of the domestic Atlantic sdmon industry were not inconsi stent with the obligations
of the United States under Articles 6:1 and 6:3 of the Agreement.

B8YSITC Determination, p.15.
19Supra, paragraph 302.
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(2) Causal relationship between the allegedly subsidized imports from Norway and material
injury to the domestic industry in the United States

308. The Panel then proceeded to examine Norway's claim that the affirmative final determination
of materia injury made by theUSITC initsinvestigation of imports of fresh and chilled Atlantic salmon
from Norway was inconsistent with the obligations of the United States under Article 6:4 of the
Agreement.

309. Norway had based this claim on three main grounds. Firstly, in making this determination the
USITC had failed to ensure that injuries caused by factors other than the imports from Norway were
not attributed to these imports. Secondly, the USITC had failed to demonstrate that material injury
was caused to the domestic industry in the United States by theimports of Norway "through the effects
of the subsidy". Thirdly, the USITC had not demonstrated that the imports from Norway under
investigation were causing present material injury at the time the affirmative determination was made
by the USITC.

(2)(i) Eactors other than the imports under investigation

310. The Panel first examined Norway's claim that the USITC's treatment of factors other than the
allegedly subsidized importsfrom Norway as possible causesof injury wasinconsistent with Article 6:4
of the Agreement.

311. Norway had argued that any materia injury to the domestic Atlantic salmon industry in the
United States was caused by factors other than imports from Norway. In this connection, Norway
had mentioned the significant increase of thevolume of importsof Atlantic salmon from third countries,
increased supplies of substitute products, and internal problemsin the United States domestic industry
such as the inahility of domestic producers to market Atlantic salmon on a year-round basis. These
factors had been raised in the proceedings before the USITC but had been disregarded by the USITC
in its determination. In the view of Norway, the trestment of these factors by the USITC was
inconsistent with Article 6:4, which required that in order to demonstrate that subsidized importswere
causing materia injury to a domestic industry, investigating authorities carry out a "thorough
examination” (rather than amere consideration) of all possible causes of material injury to the domestic
industry and "isolate”" and "exclude" the effects of such other possible causes of injury from the effects
of the imports under investigation. By not conducting such an examination, the USITC had failed
to ensure that it was not attributing to imports from Norway injury caused by other factors, and had
faled to demonstrate that materia injury was caused by the alegedly subsidized imports from Norway.'*°

312. The United States had argued that the USITC had properly determined, based on volume and
priceeffectsof theimportsfrom Norway, that theseimportswerecausing material injury tothedomestic
industry in the United States. The USITC had explicitly considered the alternative factors mentioned
by the Norwegian respondents and determined that, while these factors might have had an adverse
impact on the industry, materia injury was caused by the imports from Norway. In the view of the
United States, Article 6:4 of the Agreement did not require that imports under investigation be "the"
or the sole cause of material injury. Nor did thisprovision require investigating authorities athorough
examination of al possible causes of injury in order to exclude injury caused by factors other than
imports under investigation.

¥Norway had in this context also contested the consistency with Article 6:4 of the fact that the
USITC had made one injury determination for the purpose of both its countervailing duty and
anti-dumping investigation. See infra, paragraphs 338-340.
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313. The Panel noted that in its affirmative final determination the USITC had made the following
statement with respect to other possible causes of material injury referred to by the Norwegian
respondents:

" Respondents claim that any injury being experienced by US producersisaresult of factors other
than the subject Norwegian imports. Among the aternative causesthey suggest are: (1) various
US industry production difficulties, (2) non-subject imports, (3) the inability of US producers
to market their production year-round, and (4) the effects of Pacific sdmon. Although some
of these factors may have adversely affected the US industry, we determine that an industry in
the United States is materially injured by reason of subsidized and LTFV imports of fresh and
chilled Atlantic salmon from Norway."¢*

Inthelight of thisstatement, the Panel found that, as amatter of fact, the USITC had not " disregarded"
possible other causes of injury. The USITC had expressly recognized that some of these factors might
have"adversely affected” the domestic industry but that this did not detract from the fact that material
injury was (also) caused by the imports from Norway subject to investigation. The Panel aso noted
in this connection that the factors mentioned in the above quoted statement by the USITC wereidentical
tothefactorsreferred to by Norway in the proceedings before the Panel. Therewas no evidence before
thePanel indicating that during theinvestigationthe Norwegian respondentshad identified other possible
causes of injury which had not been considered by the USITC.

314. Giventhat, asnoted above, theUSITC had not ignored theimpact of factorsother than theimports
under investigation, the Panel considered that the basic question before it was whether the manner in
which the USITC had treated these other factors was inconsistent with the obligations of the United States
under Article 6:4 of the Agreement.

315. The Panel noted that Article 6:4 provided the following:

"It must be demonstrated that the subsidized imports are, though the effects™ of the subsidy,
causing injury within the meaning of this Agreement. There may be other factors® which at
the same time are injuring the domestic industry, and the injuries caused by other factors must
not be attributed to the subsidized imports.”

Footnote 19 provided: "As set forth in paragraphs 2 and 3 of this Article." Footnote 20 provided
that:

"Such factors can include, inter dia, the volume and prices of non-subsidized imports of the
product in question, contraction in demand or changes in the pattern of consumption, trade
restrictivepracti cesof and competition between theforeign and domestic producers, developments
in technology and the export performance and productivity of the domestic industry."

The Panel was presented with divergent interpretations by the parties to the dispute of the nature of
the obligations of signatories under Article 6:4 with respect to the treatment of factors other than the
imports under investigation which might cause injury to a domestic industry. The basic question of
inter pretati on beforethe Panel waswhether, in order todemonstratethat theallegedly subsidizedimports
caused material injury to a domestic industry, the investigating authorities were required to carry out
athorough examination of all possible causes of injury and "isolate”" or "exclude" injury cased by such
other factors from the effects of the imports subject to investigation. In this connection, the Panel
noted that Norway had not argued that Article 6:4 required that imports under investigation be the

1B1YSITC Determination, pp.21-22.
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sole cause of materia injury to adomestic industry. Rather, the issue before the Panel concerned the
weight accorded under Article 6:4 of an analysis of the effects of factors other than the imports under
investigationfor purposesof determiningwhether theimportsunder investigationwerecausing material
injury to a domestic industry.

316. The Panel found that two key aspects of the text of Article 6:4 were particularly relevant to its
analysis of thisquestion. Firstly, footnote 19 to thefirst sentence of Article 6:4 linked the requirement
to demonstratethat the subsidized importsare, through the effects of thesubsidy, causingmateria injury
to a domestic industry to a specific anaysis of the volume and price effects of the imports and the
consequent impact of the imports on the domestic industry, asset forth in Articles 6:2 and 6:3. These
latter provisions contained mandatory factorsto be considered in each case by investigating authorities.
Secondly, the specific and mandatory nature of the analysis required under the first sentence of
Article 6:4 (through the reference in footnote 19 to Articles 6:2 and 6:3) contrasted with the second
sentence of Article 6:4 which provided that " There may be other factors () which at the same time
are injuring the domestic industry, and the injuries caused by other factors must not be attributed to
thesubsidizedimports.” Furthermore, footnote 20 stated that " Such factorscaninclude, inter dia, ...."
Thus, the second sentence of Article 6:4 did not impose an express requirement that investigating
authorities examine in each case on their own initiative the possible effects of factors other than the
imports under investigation. Rather, this sentence recognized the possibility that other factors were
injuring thedomestic industry and required that in that contingency "theinjuries caused by other factors
must not be attributed to the subsidized imports®. Furthermore, rather than specifying apriori, which
other factors were relevant in this context, footnote 20 provided a non-exhaustive, illustrative list of
such factors.

317. In view of this difference between the specific and mandatory nature of the analysis required
under thefirst sentenceof Article 6:4 and themanner inwhich the second sentence of Article 6:4 treated
factorsother than theimports under investigation, the Panel considered that for purposes of the causation
standard in Article 6:4 the réle of an anaysis of possible factors other than the imports under
investigation was qualitatively different from the réle of the analysis of imports under investigation.
To the extent that the second sentence of Article 6:4 could be interpreted to require a consideration
of factors other than theimports under investigation, such arequirement wasan implicit one, following
from the statement that "injuries caused by other factors must not be attributed to the subsidized imports.”
The type of analysis which might be necessary under this sentence was not specified. By contrast,
Article 6:4 was explicit and specific with regard to the required analysis of the effects of the imports
under investigation.

318. ThePand thereforefound that the text of Article 6:4 did not support the view that thisprovision
required a thorough examination of all possible causes of injury, which was to be somehow just as
important as the analysis under Articles 6:2 and 6:3 of the effects of the imports. The primary focus
of Article 6:4 was on the examination of whether alegedly subsidized imports caused the effects described
in Articles 6:2 and 6:3. The second sentence of Article 6:4 did not contain an express genera
requirement to consider al possible factors other than the imports under investigation which might
be causing injury to the domestic industry. While the need for such a consideration might be implied
from the requirement that injuries caused by other factors not be attributed to the imports under
investigation, it followed from the wording of the beginning of the second sentencein Article 6:4 that
the relevance of a consideration of other factors was to be determined on a case-by-case basis.
Furthermore, thefocus of the second sentencein Article 6:4 wason the requirement that i njuries caused
by other factors not be attributed to the imports under investigation, not on a precise identification
of the extent of injury caused by these possible other factors.

319. ThePand was of the view that its interpretation of Article 6:4 was not contradicted by the reference
made by Norway to the drafting history of this provision. Norway had referred to the following draft
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of the provision now appearing in Article 6:4, contained in one of the draft Arrangements discussed
during the Tokyo Round negotiations:

"The subsidized products must be [an important contributing factor in causing or threatening]
[thecauseof] injury. All other relevant factorsadversely affecting theindustry shall beconsidered
in reaching a determination. "%

The Panel considered that, as far as the rdle of factors other than imports under investigation was
concerned, the second sentence of the present Article 6:4 was|ess categorical than the second sentence
of the above quoted draft.

320. The Panel then examined the USITC' s finding of a causal relationship between the imports from
Norway and material injury to adomestic industry in the light of its analysis above of the requirements
of Article 6:4.

321. Asnoted above', the Pandl considered that the primary focus of the requirement in Article 6:4
of a demonstration of a causa relationship between imports under investigation and material injury
to adomesticindustry wason theanalysis of thefactorsset forthin Articles 6:2and 6:3, i.e. thevolume
and price effects of the imports, and their consequent impact on the domestic industry. In this
connection, the Panel recalled its conclusions regarding the findings made by the USITC with respect
to these factors. Under Article 6:4 the USITC was required not to attribute injuries caused by other
factors to the imports from Norway. In the view of the Panel this did not mean that, in addition to
examining the effects of theimportsunder Articles 6:1, 6:2 and 6:3, the USITC should somehow have
identified the extent of injury caused by these other factors in order to isolate the injury caused by
these factors from the injury caused by the imports from Norway. Rather, it meant that the USITC
was required to conduct an examination sufficient to ensure that in its analysis of the factors set forth
in Articles 6:2 and 6:3 it did not find that material injury was caused by imports from Norway when
materia injury to the domestic industry alegedly caused by imports from Norway was in fact caused
by factors other than these imports. The Panel therefore proceeded to consider whether in its
investigation the USITC had conducted such an examination.

322. The Panel noted in this respect that Norway had argued that any material injury to the domestic
Atlantic salmon industry in the United States was caused by factors other than imports from Norway,
including (i) the significant increase in the volume of imports of Atlantic salmon from third countries;
(i) the effects of the increased supplies of substitute products, and (iii) the effects of internal problems
in the domestic industry in the United States.

323. With regard to thefirst factor mentioned by Norway, the Panel noted that the USITC had before
it data on the evolution of the volume of importsfrom all supplying countries.*®* TheUSITC had stated
in its determination, with reference to these data, that:

" Although other factors may have contributed, the declinein US prices for Atlantic sdlmon in 1988
and 1989 wasdueinlargepart to oversupply inthe USmarket. Importsfrom Norway accounted
for alarge portion of the increased importsin 1989. This suggests that Norwegian Atlantic sdmon
played ardle in the price decline." ¢

2ZMTN.NTM/W/168, 10 July 1978.

1838upra, paragraph 318.

164See Annex 1 to this Report.

YSITC Determination, p.19, footnotes omitted.
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This statement indicated in the view of the Panel that the USITC had specifically found that imports
from Norway, by reason of their proportion of theincreased importsin 1989, had contributed to price
declines in the United States market. The Panel considered that the USITC's finding regarding the
proportion of increased importsin 1989 accounted for by imports from Norway was supported by the
data before the USITC.*¢ When the amount of the increase in absolute import volume from Norway
from 1987 to 1989 was compared to the amount of theincrease in absolute import volume from other
supplying countries, it could not, in the view of the Panel, reasonably be found that the USITC had
attributed to the Norwegian imports effects entirely caused by imports from other supplying countries.

324. With regard to the second factor mentioned by Norway (the effects of Pacific salmon harvests)
the Panel noted that the USITC had in its investigation gathered data on "related species'.’®” The
information before the USITC indicated, inter dia, that the vast majority of Pacific salmon was sold
in frozen or canned form'®®, and that the majority of the US Pacific samon catch was sold in export
markets.*®® TheUSITC had discussed theseand other factorsand concluded that the similaritiesbetween
Pacific and Atlantic salmon were limited.*™® While this discussion had taken place in the context of
the USITC's examination of how to define the "like product”, the Panel considered that the specific
factors discussed by the USITC suggested that the increased availability of Pacific salmon could have
had only a limited effect on domestic prices in the United States of fresh Atlantic salmon.

325. Finaly, with regard to Norway' s reference to internal industry problems as an dternative cause
of injury to the domestic industry, the Panel noted that the USITC had stated that:

"... the financial performance of a newer industry may not be of a similar level or nature as
amore mature industry due to start-up costs or other factors. However, given that the industry
was profitablein 1988, its morerecent financial performance isworse than would be anticipated
even taking into account start-up conditions."*™

326. The Pand considered on the basis of this examination of the data contained or referred to in
the USI'TC Determination with regard to these dternative causes of materia injury mentioned by Norway,
that the USITC had not failed to conduct an examination of these factors sufficient to ensure that it
did not find that materid injury was caused by imports from Norway when materid injury to the domestic
industry alegedly caused by imports from Norway wasin fact caused by factors other than these imports.

327. ThePane concluded, inthelight of the foregoing considerations, that the analysisby the USITC
of factors other than the imports from Norway under investigation was not inconsistent with the
obligations of the United States under Article 6:4 of the Agreement.

(2)(ii) Materia injury caused to the domestic industry "through the effects of the subsidy”

328. The Panel then turned to Norway's claim that the USITC's affirmative final determination of
injury in this case was inconsistent with the obligations of the United States under Article 6:4 because
the USITC had not determined whether materia injury was caused by the imports from Norway "through
the effects of the subsidy".

16See Table 17 in Annex 1 to this Report.

167See in particular Appendix D at pp.B-45-61 of the USITC Determination.
188YSITC Determination, pp.B-46-47.

19ySITC Determination, p.B-48.

YSITC Determination, pp.6-7.

MUSITC Determination, p.15, footnote omitted.
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329. Theargumentspresented tothe Pand by thepartiesoffered different inter pretationsof themeaning
of the first sentence of Article 6:4 of the Agreement.

330. Norway'sargument was essentially that, in order to give effect to the phrase "through the effects
of the subsidy" in the first sentence of Article 6:4, this sentence had to be interpreted to require that
the injury analysis extend to factors other than those described in Articles 6:2 and 6:3. Asan example
of an additiona element the consideration of which was required to give effect to the phrase "through
the effects of the subsidy”, Norway had mentioned the amount of subsidization found in a given case.
Norway had referred to the drafting history of Article 6:4 in support of its view on the interpretation
of this phrase. The United States had argued that footnote 19 ad Article 6:4 defined "the effects of
the subsidy” in the first sentence of Article 6:4 as the effects of the imports under investigation, as
described in Articles 6:2 and 6:3 of the Agreement. Under this interpretation, in order to give effect
to the phrase "through the effects of the subsidy" it was not necessary to analyse any factors other
than the effects of the imports as set forth in Articles 6:2 and 6:3. The United States argued that the
drafting history of Article 6:4 did not support the interpretation advocated by Norway.

331. ThePane consideredthat thekey legal questionin thisrespect concerned therel ationship between
the term "through the effects of the subsidy” and the effects of subsidized imports described in
Articles 6:2and 6:3. Under theinterpretation presented by Norway, the Agreement required ananalysis
in each case of whether and how the effects of theimports under Articles 6:2 and 6:3 werethe "effects
of the subsidy”; under the interpretation advanced by the United States, the effects of the imports
under Articles 6:2 and 6:3 by definition were the "effects of the subsidy".

332. ThePand noted that, if the text of footnote 19 was included in the first sentence of Article 6:4,
this sentence could be rewritten as follows:

"It must be demonstrated that the subsidized imports are, through the effects as set forth in
paragraphs 2 and 3 of this Article of the subsidy, causing injury within the meaning of this
Agreement."

333. What needed to be demonstrated according to this sentence was that "the subsidized imports are
causing injury within the meaning of this Agreement”. This demonstration required an analysis of
the" effectsas set forthin paragraphs 2 and 3 of this Article of thesubsidy”. 1n other words, subsidized
imports cause injury through the effects described in Articles 6:2 and 6:3. However, this sentence
did not state that it must be demonstrated that "the effects as set forth in paragraphs 2 and 3 of this
Article" are "the effects of the subsidy”. Rather, it defined "the effects of the subsidy" as the effects
described in Articles 6:2 and 6:3, i.e. the volume and price effects of the subsidized imports and
consequent impact of these imports on the domestic industry.

334. The Panel noted Norway's argument that, if Article 6:4 required only an analysis of the effects
of imports under Articles 6:2 and 6:3, there would be no distinction between the determination of the
existence of material injury and the determination of the cause of injury. The principle of effective
treaty interpretation ruled out such an interpretation, under which the phrase "through the effects of
the subsidy" would be superfluous.

335. The Panel considered that the principle of effective treaty interpretation required that effect be
given to the entire term "through the effects as set forth in paragraphs 2 and 3 of this Article of the
subsidy.” Moreover, Article 6 did not treat the factors set forth in Articles 6:2 and 6:3 only as as
indicia of the existence of material injury but also as indicia of a causal relationship between the
subsidized imports and materid injury to adomestic industry. Thetext of the first sentence of Article 6:4
made it clear that "the subsidized imports" were at the centre of the causation analysis required under
this provision. Therefore, Article 6 did not treat "the effects of the subsidy" as the cause of material
injury and the effects of the imports under Articles 6:2 and 6:3 as mere indicators of the existence
of materia injury.
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336. ThePanel did not consider that thereferencemadeby Norway to thedrafting history of Article 6:4
warranted adifferent interpretation of the first sentence of Article 6:4. Norway had referred to adraft
dated 13 February 1979 which read as follows:

"1t must be demonstrated that, through the effects of the subsidy, the subsidized imports are causing
injury within the meaning of this Arrangement. There may be other factors which at the same
time are injuring the domestic industry, and the injuries caused by other factors must not be
attributed to the subsidized imports."*"

However, thisdraft wasfollowed by adraft dated 21 February 1979 inwhich what was now footnote 19
was added after the word "effects".”® Thus, what needed to be interpreted was not only the fact that
the drafters of the Agreement introduced the term "through the effects of the subsidy" but aso the
fact that they amost immediately qualified this term by inserting a footnote referring to Articles 6:2
and 6:3. Taken together, the "through the effects of the subsidy” language and the footnote established
alink between Article 6:4 and Articles 6:2 and 6:3, alink which had been absent from previous drafts.
As such, the term "through the effects of the subsidy”, together with the footnote, provided greater
precision asto the manner in which the causal rel ationship between the subsidized imports and material
injury to a domestic industry was to be established.

337. ThePanel concluded that by treating the" effectsof the subsidy” inthefirst sentence of Article 6:4
to mean the effects of the subsidized imports, set forth in Articles 6:2 and 6:3, the USITC had not
acted inconsistently with the obligations of the United States under Article 6:4.

338. ThePanel then anaysed Norway' sclaim that the USI TC had acted inconsistently with Article 6:4
by making one combined injury determination for purposes of both the anti-dumping and the
countervailing duty investigation.

339. The Panel recalled its conclusion that the primary focus of the causation anaysis required by
Article 6:4 was on the effects of the subsidized imports, as set forth in Articles 6:2 and 6:3.1* The
Panel noted that Articles 3:2 and 3:3 of the Agreement on Implementation of Article VI of the Genera
Agreement described in an identical manner the volume and price effects, and the consequent impact
of imports on the domestic industry, to be considered in an anti-dumping duty investigation. Given
that in the anti-dumping and countervailing duty investigations by the USITC of imports of Atlantic
salmon from Norway the same imports had been investigated and that the investigation periods had
beenidentical, it appeared to the Panel that there would have been no basisfor the USITC to distinguish
between the effects of the subsidized imports (in terms of Articles 6:2 and 6:3 of the Agreement) and
the effects of the dumped importsunder investigation (intermsof Articles 3:2 and 3:3 of the Agreement
on Implementation of Article VI of the General Agreement).

340. The Panel therefore concluded that, by making one determination of injury for the purposes of
both the anti-dumping and the countervailing duty investigation, the USITC had not acted inconsistently
with the obligations of the United States under Article 6:4 of the Agreement.

2Subsidies/Countervailing Measures, Working Paper prepared by some delegations,
13 February 1979, p.15.
BMTN.NTM/W/220, 21 February 1979, p.15.

Supra, paragraph 318.
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(2)(iii) Whether the imports under investigation were causing present materid injury to the domestic
Atlantic salmon industry in the United States

341. ThePanel then proceeded to consider Norway' sargument that the affirmativefinal determination
of injury by the USITC was inconsistent with Article 6:4 because the USITC had failed to determine
that at the time of this determination imports of Atlantic salmon from Norway were causing present
material injury to the domestic industry in the United States.

342. Insupport of itsclaim, Norway had pointed out that Article 6:4 required that it be demonstrated
that imports"are ... causing" materia injury. It followed from the present tense of the first sentence
of Article 6:4 that material injury had to be determined to be caused by the imports at the time of the
determination. Norway had argued in this context that the purpose of the imposition of countervailing
duties was to prevent future harm to a domestic industry resulting from imports which were presently
causing material injury. Inthe case under consideration, even if imports from Norway were causing
injury to the domesticindustry at the time of thefiling of the petition (March 1990) these importswere
no longer causing such injury at the time of the fina determination by the USITC (April 1991).

343. Norway had based its argument on the absence of present material injury at the time of the fina
determination by the USITC on six specific elements: first, the fact that the volume of imports from
Norway had declined prior to theinitiation of the countervailing duty investigation. Second, thedecline
over the period of investigation of the market share of Norwegian imports. Third, the fact that
Norwegian salmon commanded a price premium over domestically produced saimon in the United States.
Fourth, the fact that domestic producers in the United States had tripled their market share over the
investigation period. Fifth, the fact that imports from Norway had declined after the imposition of
provisional measures due to factors such as exchange rate changes and finaly, the failure of the
United Statesto takeactionto preventinjury caused by other factorsfrom being attributed totheimports
from Norway.

344. The United States had argued that the USITC had in fact determined that the domestic industry
was experiencing material injury at the time of its final determination and had referred in this respect
to thefindingsmade by the USITC regarding the continuing i njurious effects of the Norwegian imports,
inter adia, in the form of financia losses. In addition, the United States had argued that the decline
in 1990 of the volume of imports from Norway and the increase in prices of the Norwegian imports
were the expected result of the investigation and of the imposition of provisiona measures. The
United States had aso pointed out that Article 6:2 explicitly contemplated a retrospective analysis.
If Article 6:4 were interpreted to require a negative fina determination whenever imports declined
and pricesrose following the imposition of provisiona measures, the purpose of provisiona measures
under Article 5 would be undermined.

345. ThePanel found that, while Norway had made a separate claim under Article 6:4 astoan aleged
failure of the USITC to determine whether imports from Norway were causing present material injury
at the time of the determination made by the USITC, in fact each of the specific arguments raised by
Norway in support of this claim had already been addressed by the Panel as part of its examination
of Norway' s claims on other aspects of the injury determination made by the USITC. Thus, Norway's
arguments regarding the evolution of the volume of imports had been examined by the Panel under
Articles 6:1 and 6:2 of the Agreement; Norway's argument on the premium commanded by imports
from Norway had been addressed in the Panel’ sexamination of the USITC' sanalysis of the price effects
of the imports. Norway's argument regarding the increased market share of domestic producers had
been addressed by the Panel under Article 6:3. Finally, Norway's argument concerning the aleged
faillure of the USITC to prevent injury caused by other factors from being attributed to the imports
from Norway had already been examined by the Pandl under Article 6:4.
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346. The Pand considered that the requirement in the first sentence of Article 6:4 that it must be
demonstrated that imports"are... causing material injury” had to beinterpreted consistently with other
provisions of the Agreement. An interpretation of this sentence under which investigating authorities
would somehow be abliged to continue to collect data up to the time of the final determination would
undermine other provisions of the Agreement, in particular those relating to rights of interested parties
concerning access to information used by the investigating authorities (e.g. Article 2:5). An adequate
protection of procedural rights of interested parties therefore required that determinations of (present)
material injury be based on adefined record of factsbeforetheinvestigating authorities. 1nthisrespect,
the Panel noted that the factors referred to by Norway in support of its claim pertained to factual
developments over the period of investigation which had been considered by the USITC, on the basis
of the record before it.

347. Inlight of theforegoing considerations, the Panel concluded that the United States had not acted
inconsistently with its obligations under Article 6:4 with respect to the issue raised by Norway concerning
the existence of present material injury caused by the imports from Norway.

348. Inlight of itsconclusionsin paragraphs 276, 293, 307, 327, 337, 340 and 347 thePanel concluded
that theimposition by the United States of the countervailing duty order onimports of fresh and chilled
Atlantic salmon from Norway was not inconsistent with the obligations of the United States under the
Agreement by reason of the affirmative final determination of injury by the USITC.

VII. CONCLUSIONS

349. ThePanel recalleditsconclusions with respect to the preliminary objectionsof the United States,
that:

(@ thePand'stermsof referencedid notincludein the scope of this proceeding the claimsof Norway
with regard to upstream subsidies or the continued application of the countervailing duty order
under Article 4:9 (paragraph 215); and

(b) an examination by the Panel of Norway's claim concerning the initiation of the countervailing
duty investigation was not precluded by the alleged failure of the Government of Norway or
private Norwegian respondents to raise this matter before the investigating authorities

(paragraph 220).

350. The Panel further recalled its conclusion in paragraph 233 above that the initiation of the
countervailing duty investigation was not inconsistent with the obligations of the United States under
Article 2:1 of the Agreement.

351. The Panel further recalled its conclusions in paragraphs 241, 244 and 250 above with respect
totheclaimsof Norway regarding thefinal determination of subsidies by the Department of Commerce,
that (1) theimposition by the United States of countervailing dutiesin respect of regional devel opment
programmes was not inconsistent with the obligations of the United States under Article 11 of the
Agreement, and (2) the United States had not calculated the amount of subsidies inconsistently with
its obligations under Article 4:2 of the Agreement.

352. The Panel further recalled its conclusions in paragraph 348 above that the imposition by the
United States of the countervailing duty order on imports of fresh and chilled Atlantic salmon from
Norway was not inconsistent with the obligations of the United States by reason of the affirmative final
determination of injury by the USITC.

353. The Pandl therefore concluded that the imposition by the United States of a countervailing duty
order on imports of fresh and chilled salmon from Norway was not inconsistent with the obligations
of the United States under the Agreement.
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1. FRESH ATLANTIC SALMON: USIMPORTS FROM NORWAY, CANADA, CHILE,
ICELAND, THE UNITED KINGDOM, IRELAND, THE FAROE ISLANDS,
AND ALL OTHER COUNTRIES,! 1987-90
(USITC Publication No. 2371, Table 17, p.A-43)

Source 19872 19882 1989 1990°

Quantity (1,000 kg)

Norway 7,610 8,895 11.396 7,699
Canada 700 1,137 2,958 4,889
Chile 42 118 557 4,077
Iceland 78 322 472 1,012
The United Kingdom 529 353 1,011 901
Ireland 47 310 426 333
The Faroe Islands - 35 478 53
All other countries 600 177 207 133

Tota 9,606 11,347 17,505 19,098

Value (1,000 dollars) *

Norway 74,404 89,987 93,672 66,440
Canada 5,719 10,499 22,145 36,636
Chilg16 962 3,876 27,296
Iceland 792 3,061 3,262 7,084
The United Kingdom 5,588 4,122 9,167 8,288
Ireland 471 3,058 3,486 2,887
The Faroe Islands - 349 3,472 415
All other countries 5,189 1,699 1,473 1,064
Tota 92,479 113,737 140,553 150,110

Unit value (dollars per kg.)

Norway 9.78 10.12 8.22 8.63
Canada 8.17 9.23 7.49 7.49
Chile 7.58 8.19 6.95 6.70
Iceland 10.14 9.52 6.91 7.00
The United Kingdom 10.57 11.69 9.07 9.20
Ireland 10.10 9.88 8.19 8.66
The Faroe Islands 5 10.08 7.26 7.87
All other countries 8.64 9.62 7.13 7.99

Average 9.63 10.03 8.03 7.86

YIncludes imports from countries where no Atlantic salmon industry is known to exist. This product is believed to be misreported.
21987-88 data were estimated by calculating the ratios of fresh whole Atlantic salmon to all fresh whole salmon as observed in 1989 USimport
data, and applying those ratios to comparable country-specific 1987 and 1988 quantity and value data for all fresh whole salmon. For Canada
and Chile, further adjustments were made using port-of-entry import data and foreign production data, respectively.

®Includesimports under HT Sstatistic number 0302.12.0062, "fresh and chilled salmon not elsewhere specified or included", which arebelieved
to be Atlantic salmon.

4Landed, duty-paid value.

*Not applicable.

Source: Compiled from official US import statistics, adjusted as specified.
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2. FRESH ATLANTIC SALMON: APPARENT US CONSUMPTION AND SHARES OF CONSUMPTION
SUPPLIED BY NORWAY, ALL OTHER COUNTRIES, AND US PRODUCERS,
1987-89, JANUARY-JUNE 1989, AND JANUARY-JUNE 1990

(USITC Publication No. 2371, Table 18, p.A-45)

January-June--
Item 1987 1988 1989 1989 1990
Quantity
Apparent US consumption (1,000 pounds) *xk 26,916 41,705 20,449 26,502
Shares of apparent consumption supplied by--
Norway (per cent) *xk 72.9 60.2 60.1 42.2
All other countries (per cent) *xk 20.1 32.3 33.8 51.1
All imports (per cent) *xk 92.9 92.5 93.8 93.4
US producers (per cent) *xk 7.1 7.5 6.2 6.6
Total (per cent) 100.0 100.0 100.0 100.0 100.0
Vaue
Apparent US consumption (1.000 dollars) *xk 134,349 165,504 86,844 101,734
Shares of apparent consumption supplied by--
Norway (per cent) *xk 74.0 62.5 61.7 47.0
All other countries (per cent) *xk 19.5 313 32.2 47.3
All imports (per cent) *xk 93.5 93.8 94.0 94.2
US producers (per cent) *xk 6.5 6.2 6.0 5.8
Total (per cent) 100.0 100.0 100.0 100.0 100.0

Source: Compiled from data submitted in response to questionnaires of the US International Trade
Commission and from official US import statistics.

Note: --Because of rounding, figures may not add to the totals shown.
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3. FRESH ATLANTIC SALMON: USMONTHLY IMPORTS FROM NORWAY
JANUARY 1989-DECEMBER 1990, BY VOLUME AND VALUE

1989 imports from Norway

Kilograms $1,000
January 1,045,479 9,634
February 931,553 8,436
March 905,392 8,022
April 947,617 8,117
May 850,993 7,173
June 890,290 7,124
July 907,416 7,069
August 777,686 6,076
September 931,664 7,290
October 1,042,322 8,246
November 1,016,305 7,758
December 1,148,849 8,728
Tota 11,395,566 93,672
1990 imports from Norway

Kilograms $1,000
January 779,602 6,285
February 743,648 6,147
March 829,449 7,075
April 977,763 8,393
May 916,710 8,030
June 830,847 7,302
July 847,433 7,183
August 650,351 5,784
September 426,714 3,794
October 287,832 2,651
November 230,270 2,073
December 188,646 1,723
Tota 7,699,265 66,440

Source: Dataincluded in therecord of the USITC' s investigation and provided by the United States to Norway
on 8 June 1991.
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4, LETTER ADDRESSED TO THE PANEL BY NORWAY
DATED 12 NOVEMBER AND LETTER BY THE PANEL
TO NORWAY DATED 20 NOVEMBER 1992

Letter from the Delegation of Norway*”™

12 November 1992

Dear Mr. Chairman,

The Government of Norway is in the process of reviewing the reports of the panels on anti-dumping
duties and countervailing duties imposed on imports of fresh and chilled Atlantic salmon from Norway.

The panels appear in genera as not having been prepared to question the contents of the information
applied by the US authorities in the investigations, nor to take a stand regarding the US' decisions made
on the basis of such information. In Norway's view, some aspects of the Panel reports raise questions
of principle, and could haveramifications of significancefor theinternational trading system. ThePanels
seem to have reached conclusions deviating from a number of previous pand recommendations, and
they have apparently based themselves on a broad interpretation of the requirements expressed in the
Genera Agreement'sArticle VI concerning the obligationsincumbent upon aparty invoking exceptions
to the genera GATT obligations.

Norway requests that the Panels reconsider the issues raised in this communication. Norway
furthermore requests that the reports to the Committees reflect this request for reconsideration before
circulating the reports to the members of the Committees, as well as the results of such consideration.
Finally, Norway reserves its rights to pursue other aspects of the reports.

Sincerely,
Erik Selmer (signed)

Ambassador

*The texts contained in this Annex have been circulated to the Committee for the sake of
transparency and in response to the request by Norway that the Panel' s Report to the Committee reflect
its request for reconsideration of certain issues. This Annex does not contitute an integral part of the
Report nor should the comments made in the letter by the Panel be seen as an interpretation of the
Panedl' s findings and conclusions.
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Initiation Standards

Theview of the Panels as stated in the pandl reportsisthat it was reasonable for the DOC to initiate
theinvestigations relying solely upon astatement in the petition concerning support from the US salmon
industry, thus implying that the DOC is not required under the Codes to satisfy itself on its own, prior
to investigation, that a petition is filed on behalf of the domestic industry.

Norway regards the Panels view to be unpersuasive in respect of the matter of principle, i.e. the
content of the requirement in the AD Code's Article 5:1 and the CVD Code' s Article 2:1, respectively.
In Norway's view, the Panels' findings are contrary to the Code requirements as expressed in previous
panel reports.

Norway notes that in the Swedish Steel case, in which no member of the domestic industry stated
any opposition or lack of support (Swedish Steel panel report at paragraph 3.19), the Panel found that
the petition did not on its face support the statement in the petition that it was filed on behalf of the
domesticindustry becauseit provided no statistical information to support that position, nor did the DOC
obtain such information prior to initiation. Swedish Steel panel report at paragraph 5.14. Neither did
the petition on Salmon contain any statistical information to support its statement (beyond a number of
companies which, by itself, could not indicate any proportion of production); nor did the DOC obtain
any statistical information prior to initiation.

The requirements in Article 5:1 of the AD Code concerning initiation were also discussed in the
Mexico Cement case (United States - Anti-dumping duties on grey Portland cement and cement clinker
from Mexico). The Panel found that Article 5:1 contained amandatory requirement for the investigating
authoritiesto satisfy themselves, prior toinitiation, that apetition wasfiled by or on behalf of thedomestic
producers. Mexico Cement panel report at paragraph 5.29. The Panel observed that the information
on the extent of the support was not available to the investigating authorities prior to initiation and in
fact had not been sought by the DOC or been provided toit by the I TC at any timeduring theinvestigation.
Mexico Cement at paragraph 5.33. The Panel accordingly concluded that the US initiation of the AD
investigation of cement from Mexico wasinconsistent with Article 5:1 of the AD Code. Mexico Cement
a paragraph 5.34 and 6.1.

The Panels are furthermore of the view that the DOC could continue to rely on the statement in
the petition concerning industry support even though one member of the domestic industry had written
in to state its opposition to the petition and one of the two Associations of US farmers had withdrawn
itsoriginal vote of support for the petition. Subsidies Report at paragraph 29 and Anti-Dumping Report
at paragraph 362.

In Norway' sopinion, it isnot reasonableto assumethat every individual member of the Washington
Fishgrowers Association continued to support the petition once the Association noted that it did not.
One cannot assume that the Board of the Association's action in writing a letter stating that it did not
support the petition was a unilateral act, not reflecting any change in opinion by any of the Association's
members. Thisis borne out by the fact that in later submissions, there were only 13 members of the
petitioning codition (only 11 of whom were among the origind 21 members), none of whom were members
of the Association which withdrew support. Norwegian 1st Subsidies and AD Submissions at 10 and
Appendix 7.

Finally, Norway notes that in the countervailing duty investigation it would have been futile for
Norway to raise the standing issue since the DOC's stated policy isonly to consider the issueif raised
by amember of the domestic industry. Norwegian 1st Subsidies and AD Submissions at 8-9 and Norwegian
2nd Subsidiesand AD Submissionsat 9. DOC refusesto consult with partiespotentially adversely affected
by aninvestigation (e.g., exporters, importers, foreign governments) prior toinitiation of an anti-dumping
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investigation. Indeed, the DOC does not notify anyone of the opportunity to object until initiation.
Mexican Cement, paragraph 5.32. Therefore, Norway had no opportunity to raise the issue prior to
initiation of the anti-dumping investigation, and it would have been futile to do so in the countervailing
duty investigation.

Injury

Norway also requeststhe Panelsto reconsider their viewson three aspectsof theinjury investigation.
The first concerns the Pandl' s determination that the first sentence of Article 6:4 of the Subsidies Code
and Article 3:4 of the Anti-Dumping Code requires only the anaysis provided for in Articles 6:2 and
6:3 or 3:2 and 3:3, respectively to determine causation. Subsidies Report at paragraph 134 and
Anti-Dumping Report at paragraph 571. Such an analysis eliminates separate causation findings from
the scheme of the injury investigation. If the anaysis suggested by the Panels were correct, then once
aninvestigating authority determined that injury existedinaccordancewith Article 6:1 or 3: 1 of the Codes,
based solely on the analysisin Articles 6:2 and 6:3 and Articles 3:2 and 3:3, it would automatically be
found that a causal connection existed, since the analysiswould beidentical with regard to both the AD
and CVD case. Norwegian 2nd CVD Submission at 30, 39-40 and Norwegian 2nd AD Submission at
54, 62.

The second aspect of the injury investigation which should be reconsidered is the interpretation of
the second sentence of Article 6:4 or Article 3:4 of the Subsidies Code or the Anti-Dumping Code,
respectively. ThePanel determinationsindicatethat it is sufficient that the authorities do not ignore other
factors rather than applying the Code language that the investigating authority must not attribute injury
from other factors to the effects of the subsidies or dumping. Subsidies Panel Report at paragraph 110
and Anti-Dumping Panel Report at paragraph 547. If thisanaysis were correct, it would eliminate the
need for this sentence in its entirety. Such aresult is inconsistent with the accepted norms of treaty
interpretation, as well as prior GATT panels. Canadian countervailing duties on grain from the
United States, SCM, paragraph 5.2.8. The Panels thus endorse the US position in the present cases,
i.e thatitissufficient for apositiveinjury determination that the imports under investigation were found
to be a cause of injury, aslong as other possible causes of injury are enumerated. Norway regards the
view of the Panels as being contrary to the requirements expressed in the second sentence of Article 6:4
and Article 3:4 of the Subsidies Code and the Anti-Dumping Code, respectively.

Thirdly, the ITC'sinjury determination was based on effects which occurred in 1989, and the ITC
justified its finding of "present” material injury by referring to injury in the form of continuing effects
(USITC report at 21). Norway is of the opinion that the Panels in their review of the US injury
determination were incorrect in not contesting that the US could disregard the 1990 import records.
Inclusion of the 1990 recordswould result in afinding of additional declinein Norwegian market share,
and practically no increase in import volume even in absolute terms. Norway regards the Codes as
containing arequirement for the investigating authorities as to consider whether the domestic industry
were being injured by the present effects of subsidies or dumping at the time of the injury determination.

The AD Pand's recommendations

Although the AD Panel concluded that the United States had imposed anti-dumping dutiesinconsistently
with its obligations under the AD Code pertaining to certain aspects of the methodology for calculating
margins of dumping, it did not recommend a specific remedy as requested by Norway, i.e. that the AD
Committee request the United States to revoke the anti-dumping duty order and reimburse any duties
paid or deposited under this order, as requested by Norway. In Norway's view, the AD Pand should,
however, in kegping with previous panel recommendations, have made such a recommendation insofar
as the methodol ogy of calculating dumping margins to be applied by the US consistent with the Panel's
findingsresultsin adetermination that no dumping existed, or to areductioninthecal culated duty margin.
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New Zealand - imports of electrical transformers from Finland, BISD 32570, paragraph 4.11; Canada
- imposition of countervailing duties on imports of manufacturing beef from the EEC, SCM/85,
paragraph 5.17; United States - imposition of anti-dumping duties on imports of stainless steel hollow
products from Sweden, ADP/47, paragraph 5.24; and United States - anti-dumping duties on grey portland
cement and cement clinker from Mexico, ADP, paragraph 6.2. The exception to recommending
reimbursement was Grain Corn where the complaining party, the United States, did not request
reimbursement. Canadian countervailing duties on grain_corn _from the United States, SCM,

paragraphs 3.1.1 and 6.2.

* * x % %



- 108 -

Reply by the Pandl to the Delegation of Norway

20 November 1992

Dear Ambassador Selmer,

The Panels in the disputes on anti-dumping and countervailing duties imposed by the United States
on imports of salmon have carefully examined your request for areconsideration of certain issues raised
inyour letter dated 12 November 1992. Thepointsraisedinyour letter arevirtualy identical to arguments
presented by Norway in the proceedings before the Panels and have been addressed by the Panels in
their findings. Y our |etter doesnot identify specific questionsof law or of fact which havebeen overlooked
by the Panels. In addition, in a number of places the anaysis in your letter seems to be based on a
misreading of the Panels' findings. The Panelstherefore have decided that the pointsraised in your letter
do not provide a basis for areconsideration of the Panel's findings. On 23 October, when | informed
the parties to the disputes of the Panels' findings and conclusions, | indicated that the full Reportsin
thetwo disputeswould be circul ated to the membersof thetwo Committeesunlessby 11 November 1992
both parties to the disputes requested an extension of this time period in order to continue their efforts
to seek amutually satisfactory resolution of thedisputes. | concludefrom your letter dated 12 November
and from theletter from the del egation of the United Statesdated 13 November that thereisno agreement
between the two parties on such an extension. The Panels therefore have no choice but to direct the
GATT secretariat to circulate the full Reports to the two Committees as soon as possible. 1n the interest
of transparency, the Panelswill annex to their Reportsyour letter dated 12 November, theletter received
from the United States on 13 November and the Panels response to your letter. | would like to offer,
on behalf of the Pandl, the following comments on the points raised in your letter:

1. Initiation of the anti-dumping and countervailing duty investigations

With respect to theinitiation of the investigations your letter challenges the Panel’ s interpretation
of the requirements of Article 5:1 of the Anti-Dumping Code and Article 2:1 of the Subsidies Code as
being "contrary to the Code requirements as expressed in previous panel reports'.

The statements in paragraphs 358-360 of the findings in the dispute on anti-dumping duties clearly
indicatethat the Panel considersthat investigating authoritiesarerequired to eva uate, prior totheinitiation
of an investigation, whether a petition has been filed on behalf of the industry affected, i.e. whether
such a petition has been made with the authorization or approval of the domestic industry. Inthisrespect,
the Panel’ sreasoning is entirely consistent with the findings of the Swedish Steel Panel and the Mexican
Cement Panel (see paragraph 5.9 of the Swedish Steel Panel Report and paragraph 5.31 of the Mexican
Cement Panel Report. There is therefore no basis to argue that with respect to the question of the
obligations of investigating authorities to satisfy themselves that a petition has been filed " on behalf of"
the domestic industry, the Panel has in any way deviated from past cases. The statements in
paragraphs 358-360 aso makeit clear that the Panel’ s reasoning in no way implies, as suggested in your
letter, "that the DOC is not required under the Code to satisfy itself on its own, prior to investigation,
that a petition is filed on behalf of the domestic industry."

Whilethelegal standard articulated by the Pandl thus doesnot differ from thelegal standard expressed
in other cases, areview of the specific factual circumstances of the case beforeit led the Panel to conclude
that the United States had not acted inconsistently with its obligations under Article 5:1 of the Anti-Dumping
Code. In paragraph 364, the Pand explicitly stated that "the factual situation presented to it differed
significantly from the factual situation presented to the ' Swedish Steel Pipe' panel." In paragraph 361
of its findings the Panel identifies the key factua elements which formed the basis for its conclusion.
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For example, the Panel notes that the petition was made with alega certification as to its correctness
and completeness; thislegal certification also covered the statement in the petition that it was made with
the support of twenty-onefirmsrepresenting well over the mgjority of all domestic production of Atlantic
samon. Thus, the Department of Commerce had before it a certified statement of industry support;
no such certified statement of industry support was before the Department in the case considered by the
Swedish Steel Pandl.

Norway next takesissuewith the Panel’ sview that it wasreasonablefor the Department of Commerce
to assume that the individual members of the WFGA continued to support the petition after the WFGA
had changed its position. However, as reflected in paragraph 355 of the findings of the Panel in the
anti-dumping dispute, the letter in which the WFGA withdrew its support stated that the members of
thisassociation would befreeto expressan individua position onthe petition. Nothingintheinformation
beforethePanel indicated that individual membersof the WFGA infact changed their position with respect
to the petition.

Finally, you note that in the countervailing duty case it would have been futile for Norway to raise
the standing issue and that in the anti-dumping case Norway did not have an opportunity to raise the
standing issue before the initiation of the investigation.

Whileit is correct that in paragraph 21 of the findings in the countervailing duty dispute the Panel
mentions the fact that the Government of Norway apparently had not raised the standing issue in
pre-initiation consultations under Article 3:1 of the Subsidies Code, it is evident from paragraphs 28
and 29 of these findings that this element was not of decisive importance to the Panel's conclusions.
In the anti-dumping duty dispute the Panel has nowhere in its findings made reference to the fact that
the Government of Norway had not raised theissue of standing prior to theinitiation of theinvestigation;
this element was simply not among the factual elements upon which the Pandl based its conclusion.

2. Determination of the existence of material injury

The first point made in your letter regarding the Panel's findings on the determination of injury
concerns the interpretation of the term "through the effects of ..." in Article 3:4 of the Anti-Dumping
Code and Article 6:4 of the Subsidies Code. The argument advanced in your letter was made in the
course of the proceedings before the Panels and has been dealt with by the Panel in paragraphs 568-569
of the findings in the anti-dumping duty dispute and in paragraphs 131-132 of the findings in the
countervailing dispute. In particular, the Panels in these paragraphs explain their view that Articles 3:2
and 3:3 of the Anti-Dumping Code and Articles 6:2 and 6:3 of the Subsidies Code are not limited to
an identification of indicia of the extence of material injury but aso deal with the causa relationship
between the alegedly dumped and subsidized imports and materia injury to a domestic industry.

Y our second point concerning the Panels' findings on injury pertains to the Panels' interpretation
of the second sentence in Article 3:4 of the Anti-Dumping Code and Article 6:4 of the Subsidies Code.
You observe in your letter that:

"The Panel determinationsindicatethat it is sufficient that the authorities do not ignore other factors
rather than applying the Code languagethat the investigating authority must not attributeinjury from
other factors to the effects of the subsidies or dumping. Subsidies Panel Report at paragraph 110
and Anti-Dumping Panel Report at paragraph 547."

This argument seems to be based on a misreading of the réle in the Panel's analysis of the
paragraphs referred to in your letter. These paragraphs simply note that the USITC had acknowledged
the possible relevance of other factors as causes of injury but in no way imply that this by itself was
sufficient to meet the requirement of Article 3:4 of the Anti-Dumping Code and Article 6:4 of the Subsidies
Code (seeparagraph 548 of thefindingsin the anti-dumping duty dispute and paragraph 111 of thefindings
in the countervailing duty dispute).
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In paragraph 555 of itsfindingsin theanti-dumping duty dispute the Panel setsforthitsinterpretation
of therequirement of the second sentenceof Article 3:4 of the Anti-Dumping Code. ThePanel specifically
states that:

"... the USITC was required to conduct an examination sufficient to ensure that in its analysis of
thefactors set forth in Articles 3:2 and 3:3 it did not find that material injury was caused by imports
from Norway when material injury tothedomesticindustry allegedly caused by importsfrom Norway
was in fact caused by factors other than these imports. The Panel therefore proceeded to consider
whether in its investigation the USITC had conducted such an examination". (emphasis added)

In view of this statement, | cannot agree with your view that the Panel' s reasoning would eliminate the
need for the second sentence of Article 3:4 and would thereby be inconsistent with accepted norms of
treaty interpretation. This statement also in ho way contradictsthe standard reflected in paragraph 5.2.8
of the Report of the Panel in the dispute on countervailing duties by Canada on imports of grain corn
from the United States. In paragraphs 556-559 of its findings the Panel examines, on the basis of this
interpretation of the second sentencein Article 3:4, themanner inwhichtheUSITC treated thedternative
causes of injury mentioned by Norway. The standard formulated in paragraph 555 and the Panel's
application of this standard to the facts before it in paragraphs 556-559 cannot reasonably be interpreted
tomeanthat in theview of thePanel it issufficient under Article 3:4for investigating authoritiesto simply
"enumerate"’ other possible causes of injury, as suggested on page 5 of your letter.

The third point raised in your letter in respect of the Panel's findings on the injury determination
pertains to the alleged failure of the USITC to make a determination that imports from Norway were
causing materia injury to the domestic industry in the United States at the time of the USITC's
determination. Your letter refersin particular to the evolution of the (relative and absolute) volume of
imports from Norway during 1990. In this connection | would first like to point out that the Panels
findings do not imply that the USITC could " disregard the 1990 import records’, asyou suggest in your
letter. In paragraph 507 of its findings in the anti-dumping duty dispute the Panel notes the USITC's
statement about the limited weight to be accorded to the declinein absoluteimport volumein 1990, based
on the fact that this decline appeared to be largely the result of the filing of the petition and/or the
imposition of provisional anti-dumping and countervailing duties. In paragraph 508, the Panel reviews
the data provided by Norway on the monthly import volumesin 1989-1990 and concludes that these data
are not inconsistent with the explanation offered by the USITC of the decline in the volume of imports
in 1990. Paragraph 509 recapitulatesthelega standard of an " objective examination” by which the Panel
was guided in itsreview of this aspect of the USITC' sdetermination. This paragraph states quite clearly
the Panel's view that the requirement of an "objective examination” means that the USITC was under
an obligation to consider the information before it on the decrease in absolute volume of imports and
to explain why this information did not detract from a finding of a significant increase in the volume
of imports. In sum, the Panel’'s analysis in paragraphs 507-509 clearly indicate that the Panel was not
of the opinion that the USITC could "disregard” the data on the evolution of the import volumein 1990.
At the same time, however, the Panel found it inappropriate to make its own judgement asto therelative
weight to be accorded to the facts before the USITC, as explained in paragraph 494.

The question of "present” materia injury is also addressed in paragraphs 575-581 of the findings
of the Pand in the anti-dumping dispute and in paragraphs 138-145 of the findings of the Panel in the
countervailing duty dispute. Asisevident from paragraph 580 of the findings in the anti-dumping duty
dispute and paragraph 143 of the findingsin the countervailing duty dispute, the Panels have not ignored
thefact that the first sentence of Article 3:4 of the Anti-Dumping Code and of Article 6:4 of the Subsidies
Code isin the present tense. However, in the view of the Panels, this sentence cannot be interpreted
to mean that investigating authorities are required to continue to gather information up to the time of
the final determination.
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3.  Nature of the recommendation of the Pandl in the anti-dumping dispute

Let me now turn to your comments on the recommendation in paragraph 597 of the Panel in the
anti-dumping dispute. Thereasonswhy the Panel has decided not to make the recommendation requested
by Norway are stated in paragraph 596. L eaving aside the question of the precedentia value of previous
reports, | note that in the four cases to which you refer in your letter the Panels had found that no
anti-dumping or countervailing duties should have been levied a al. As explained in paragraph 596,
the Panel in the present dispute has not arrived at such a finding. Under these circumstances the Panel
did not find it necessary to pronounce itself on the question of reimbursement of the anti-dumping duties.
At the sametime, the Panel found it appropriate to make arecommendation which is more specific than
recommendationsgenerally appearingin GATT Panel Reports and which would requirethe United States
to reconsider those aspects of its determination found by the Panel to be inconsistent with Articles 2:4
and 2:6 of the Anti-Dumping Code. It follows from the last part of paragraph 597 that the steps to be
taken by the United States to bring its measures into conformity with its obligations are not limited to
a mere reconsideration of the affirmative final determination.

4. Generd Comments

Finaly, alow me to make acomment on some of the general observationsin your covering letter.
| respectfully disagree with your statement that *the Panel s appear in general as not having been prepared
to question the contents of the information applied by the United States authorities in the investigations,
nor to take a stand regarding the United States decisions made on the basis of such information.” With
regard to the USITC's injury determinations, the Panels have carefully examined whether these
determinations involved a consideration of the factors mandated by the two Codes and were based on
positiveevidence. Paragraph 494 of the findingsin the anti-dumping dispute explicitly noteswith regard
to the requirement of "positive evidence" that:

"areview of whether in a given casethis requirement was met involved an examination of the stated
factua basis of the findings made by the investigating authorities in order to determine whether the
authorities had correctly identified the gppropriate facts, and whether the stated factua basis reasonably
supported the findings of the authorities.”

For each aspect of these determinations challenged by Norway, the Panels have examined in detail the
precise factua basis of the USITC's findings. As you know, where the Panels found it necessary to
review confidential information, they have requested the United Statesto makethisinformation available
to the Panel. With regard to the determination of dumping, the Panel in the anti-dumping dispute has
carried out a detailed examination of whether certain decisions taken by the Department of Commerce
were reasonable in light of the information beforeit. Asreflected in the Panel’ s findings, with respect
to three issues the Panel concluded that this was not the case. If, asyou suggest, the Panel had not been
prepared”... totakeastand regarding the United Statesdecisions made on thebasis of such information”,
it could not have concluded that in these respects the United States had not acted reasonably in light of
the information before the Department of Commerce.

| remain, dear Mr. Ambassador,
Yours sincerely,
Janusz Kaczurba (signed)
Chairman
Panels on the Imposition of

Anti-Dumping and Countervailing

Duties on Imports of Fresh and
Chilled Atlantic Salmon from Norway





