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l. INTRODUCTION

1. On 12 June 1992, Colombia, Costa Rica, Guatemala, Nicaragua and Venezuelarequested the
European Economic Community (hereinafter "EEC") to hold consultations pursuant to Article X X11:1
of the General Agreement onimport measures maintained on fresh bananas by individual member States
of the EEC. These consultations were held on 9 July and 9 September 1992. Asthey did not result
in a mutualy satisfactory solution of the matter, Colombia, Costa Rica, Guatemala, Nicaragua and
Venezuela, in acommunication dated 21 September 1992, requested the Director-Genera to use his
good officesin an ex officio capacity, in accordance with the provisions of paragraph 1 of the Decision
of 1966 on the Proceduresunder Article XX1I1. Thegood officesdid not result in asatisfactory solution
of the dispute. On 8 February 1993, Colombia, Costa Rica, Guatemala, Nicaragua, and Venezuela
therefore requested the immedi ate establishment of apanel in accordance with the procedures provided
for in paragraph 5 of the 1966 Decision.

2. The Council, at its meeting on 10 February, established a Panel on the matter in accordance
with the requirements of the 1966 Decision and authorized the Chairman of the Council to designate
the Chairman and the members of the Panel. The Panel would have standard terms of reference unless
the parties to the dispute agreed otherwise within 20 days of the establishment of the Panel. The
following contracting parties reserved their rights to make a submission to the Panel: Brazil, Chile,
Cuba, Japan, Korea, Mexico and the Philippines. Only Brazil, Mexico and the Philippines availed
themselves of this opportunity.

Terms of Reference
3. The following standard terms of reference applied to the work of the Panel:

"To examine, in the light of the relevant provisions of the General Agreement, the matter
referred to the CONTRACTING PARTIES by Colombia, Costa Rica, Guatemala, Nicaragua
and Venezudain document DS32/9 and to make such findings as will assist the CONTRACTING
PARTIES in making the recommendations or in giving the rulings provided for in Article
XXI1:2."

Composition
4, On 2 March 1993, the Director-General was requested to compose the Panel by virtue of
Section F(c)5 of the Decision of the CONTRACTING PARTIES of 12 April 1989 concerning
Improvements to the GATT Dispute Settlement Rules and Procedures (BISD 36561).
5. The Director-General composed the Panel as follows:

Chairman: Mr. |.G. Patel

Members: Mrs. Naoko Saiki

Mr. Peter Hamilton

6. The Panel met with the Partieson 7 and 8 April, and on 16 and 17 April 1993. It submitted
its report to the Parties to the dispute on 19 May 1993.
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Participation of other contracting parties

7. At the meeting of the Council on 10 February 1993, the representatives of Cameroon, Cote
d'lvoire, Jamaica, M adagascar and Senegal expressed their respective Governments' wishto participate
in the work of the Panel. The Council took note of these statements.

8. Subsequently, the Parties agreed as follows:

(i) that the representatives of the Governments of Cameroon, Cote d'lvoire, Jamaica,
Madagascar and Senegal would be invited to all Panel meetings at which the parties were
present;

(i) that the above contracting parties would have to make a submission if they were to
attend Panel meetings and that submissions made by such contracting parties should be made
in writing, or if made orally, would aso be made available in writing;

(iii)  that the representatives of these contracting parties present at Panel meetings would
receive al submissions of the parties; and

(iv) that these same contracting parties would be invited by the Pandl to speek as gppropriate.

9. Inlight of the abovethe Panel considered, intheinterest of transparency among the contracting
partiesparticipating in the Panel process, that it would bereasonabl eto invite such countriesto meetings
of the Panel at which the parties were present. The Panel was of the view that this procedure should
not be considered a precedent for future panelsin light of the very specia circumstances of this case.

10. On 5 April 1993, the Panel received a letter from Belize, requesting formally that the Panel
suspend its proceedings and with immediate effect request the parties to commence consultations on
theissuesraised by the complaining parties. Belize aso requested that it be admitted asfull participant
in the Panel proceedings. The Panel informed Belize that the Panel had been established by the GATT
Council in accordance with the 1966 Decision, the rules of which obliged the Panel to finish its work
and present its findings within 60 days. It was, therefore, not in a position to accept Belize' s request
for suspension. As concerns the request for full participation in the proceedings, the Panel informed
Belize that, on its own, the Panel was not authorized to accept the participation of any country in the
Panel process, but that such participation could possibly be agreed between the parties to the dispute.
Since the parties were not able to reach such an agreement in the short time available for consultations
on this issue before the Pandl proceedings commenced, the Panel informed Belize that it could not
be admitted as a full participant in the proceedings of the Panel.
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1. FACTUAL ASPECTS
General

11. The Panel understood the complaint of the Parties to relate to the EEC import régimes for
bananas existing on 31 December 1992. The following section summarizes the information provided
by the parties on these régimes.

12. Since 1988, the EEC has been the world' slargest importer of bananas, followed by the United
States and Japan. In 1991, the EEC imported some 4 million tons of fresh and dried bananas,
approximately 38 per cent of world imports, compared to 2.9 million tons for the United States and
0.8 million tons for Japan.* Tota supplies of fresh bananas in the EEC in 1991 amounted to some
3.7 million tons, two thirds of which originated in Latin American countries. Mgjor suppliersof Latin
American bananas to the EEC in 1991 were Ecuador, Costa Rica, Colombia, Panama and Honduras.
Domestic producers supplied approximately 19 per cent of EEC banana consumption, the main producing
areas being Canary Islands, Martinique and Guadeloupe. Sixteen per cent were supplied by African,
Caribbean and Pacific countries (hereinafter ACP countries). All EEC member States - except Spain -
imported Latin American bananas although to widely varying degrees. Germany, which accounted
for approximately one third of EEC bananaimports, by far the largest EEC market, imported amost
al its bananas from Latin America.  Similarly, Belgium, Denmark, Ireland, Luxembourg and the
Netherlands imported nearly exclusively from Latin American suppliers. In contrast, Spain did not
import third country bananas, consuming bananas produced domestically in the Canary Islands.
Domestically produced bananas were a'so consumed in France, Greece and Portugal. ACP bananas
were primarily imported by the United Kingdom and France. Major suppliers of ACP bananas to the
EEC in 1991 were Cameroon, Cote d'Ivoire, St. Lucia, Jamaica, St. Vincent and Dominica (for more
details see Annexes | and I1).

13. On 31 December 1992, imports of bananasinto the EEC were not subject to acommon palicy,
but since 1963 the EEC has had a consolidated common externa tariff on bananas of 20 per cent
ad valorem. There were several different nationa import systemsfor bananasin the various member
States of the EEC.

14. By virtueof Article 163(1) of thefourth Lomé Convention, signed in 1989, whichwasidentical
to corresponding Articles in previous Conventions, imports of bananas from ACP countries entered
the EEC duty free. Under Protocol 5 of the fourth Lomé Convention which was virtualy identical
to corresponding protocols in the previous conventions, the EEC was committed to maintain the
traditional advantage of ACP banana suppliers on those markets. The Protocol stated: "no ACP State
shall be placed, as regards access to its traditional markets and its advantages on these markets, in
alessfavourable situation than inthe past or at present”. The successive Lomé Conventions, including
the relevant Protocol concerning bananas, had been notified to the GATT.

15. National restrictions applied by the EEC member States on imports of bananas from Latin
America were placed on the list of residua restrictions of member States, as annexed to Council
Regulation (EEC) No. 288/82 of 5 February 1982 relating to thecommon system applicabletoimports.
This Regulation concerned trade measures applied by the member States prior to the creation of the
EEC and maintained thereafter due to the lack of acommon policy in respect of bananaimports. The
list of nationa restrictions was communicated to the GATT by the EC Commission in 1982 after Council
Regulation (EEC) No. 288/82 had been published in the Official Journal of the EEC. The notification
was updated in 1987 following the Spanish and Portuguese accessionstothe EEC. Thevariousimport
régimesin the member States were dueto expire on 30 June 1993. In February 1993, the EC Council

1Source: FAO.
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(Agriculture) adopted Regulation (EEC) No. 404/93 to establish a common market organization in
the banana sector, including inter alia a new import régime. The new régime was to take effect on
1 July 1993.

Measures in individual countries

16. On 31 December 1992, Belgium, Denmark, Ireland, Luxembourg and the Netherlands used
the tariff as sole border measure. These member States imported mainly Latin American bananas,
at the bound tariff of 20 per cent, ad valorem. However, asall other EEC member States, they applied
a zero rate to bananas imported from ACP countries.

17. Under the Treaty of Rome, Germany was accorded atariff-free quota for imports of bananas
from al sources, at the level of estimated consumption.

18. France, Greece, Itay, Portugal andtheUnited Kingdomrestrictedimportsof bananasby means
of various quantitativerestrictions and licensing requirements. Spain maintained ade facto prohibition
on imports of bananas.

(a) France

19. A banana import régime was first established in France by a Decree of 9 December 1931.
This provided for the imposition of temporary quotas on imports of bananas from third countries.
It was complemented by alaw of 7 January 1932, on safeguard of production of bananas in colonies,
protectorates or territories under French mandate. By Decree No. 60-460 of 16 May 1960, a specia
import régimewasestablished for countriesof the" zonefranc" (i.e. former colonies). By anarbitration
of the President of the Republic of 1962, the general supply of the French market was divided as
follows: two thirds for nationa production (Guadel oupe, Martinique) and one third for imports from
African suppliers (Cameroon, Cote d'lvoire and Madagascar). Bananas from the Latin American
countries were imported only to make up for any shortfall from the regions or countries mentioned
above. When imported, the Latin American bananas were subject to the bound 20 per cent tariff and
to licences.

20. In order to manage the banana market, an Interprofessional Committee for Bananas (Comité
Interprofessionnel Bananier " CIB") was established on 5 December 1932. It was recognized as an
agricultura interprofessional organization on 1 April 1989. The CIB brought together producersand
importers, ripeners and distributors, including representatives of the African producers, as well as
associated members (i.e., transporters). Since 1970, the GIEB (Groupement d' Intéré Economique
Bananier - Banana Economic Interest Group) has administered the existing quotas and import licences.

21. TheCIB wasresponsiblefor ng thedemand for bananas on the French market onayearly
basis. A restricted Committee (Conseil d' Administration) of the CIB met every month to examine
the quantities to buy the following month and to make aforecast for two months. In case of shortage
of supply from one of the domestic or African sources, the CIB requested the GIEB to import from
other third countries. Inaddition, theMinistry of Economicsand Financepublished noticestoimporters
concerning the opening of quotas administered through licences. Theselicenceswerevalid for aperiod
of six monthsand were primarily designed to cover indirect imports madethrough other member States,
as direct imports were made by the GIEB.

22. Import licences were granted to the GIEB by the government. The GIEB was exclusively
responsible for purchasing and importing bananas directly from third countries. Imported quantities
were then sold by the GIEB at the domestic market price. The "mark-up" was transferred to the
Treasury. Inaddition to the national market organization, France was authorized, under the provisions
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of Article 115 of the Treaty of Rome, not to grant EEC treatment to bananas originating in certain
third countries and put into free circulation in another EEC member State.

23. France was one of the origina contracting parties to GATT in 1947.
(b) Greece

24, Until 15 February 1990, Greece used to acquireits bananas amost exclusively from domestic
sources(Crete), whileimposingrestrictionsonimportsfromthird countries. Inaddition, Greece sought
and obtained Commission authorization under Article 115 of the Treaty of Rometo restrict its banana
importsthrough other member States. However, on 15 February 1990, import restrictions on bananas
from all third countrieswere abolished by Decision of theMinister of Commerce (E3-1310/15-2-1990).
Since then, Greece hasimported increasing quantities of bananas both from ACP countries (Windward
Islands in particular), at zero duty, and from third countries, subject to the 20 per cent duty.

25. Greece joined the GATT in 1950.
(©) Italy

26. In Italy, Decree-Law No. 2085 of 2 December 1935 established a State monopoly on trade
in bananas. It was subsequently transformed into formal Law No. 899, adopted on 6 April 1936.
In accordance with the provisions of Law No. 899, the State monopoly had responsibility for the
shipping, commerce and industria processing of bananas (Article 1). Banana production and imports
could be marketed only through the State monopoly (Article 2). The monopoly was under the direct
financial control of the State (Article 8). The State monopoly remained in place until 1964, when it
was abolished by Law No. 986 of 9 October 1964, in order to bring Italian law into conformity with
Article 37 of the Treaty of Rome. Asof 1 January 1965, aconsumption tax of 70 lira/kg wasimposed
on bananas of all sources. The rate of the consumption tax was subsequently increased, in absolute
proportion to the level of restriction applied originaly (except for bananas from the former colony
of Somaliafor which atax of 60 lira/kg for a maximum quantity of 1 million quintals was imposed).
This tax was repealed in 1991.

27. Moreover, atemporary import régime for bananas was introduced for calendar year 1965,
with aquotalevel of 180,000 tons. Between 1966 and 1973, the quotarégime was applied erga omnes,
by Ministerial circularswith no subdivision among countriesor groupsof countries. 1n 1973, the quota
was increased and divided between the EEC and preferentid suppliers on the one hand and third countries
ontheother hand. Asfrom 1974, theimport quotawas abolished for bananas of EEC and ACP origin.
Imports from third countries were subject to an annual quota and a specia authorization procedure;
licences were distributed on a monthly basis. The level of the quota was determined by the Italian
authorities, taking into account Italy' sobligationsunder EEC law and the supply and demand conditions
in the Italian market. Once a third country quota for bananas was opened, the licences were issued
by the Ministry of Commerce. Public notice was given to potential importers. In 1976, aMinisterial
Decree from 6 May confirmed the system of globa quotas.

28. Italy joined the GATT in 1950.

(d) Portugal
29. The Portuguese market for fruits, including bananas, was originaly organized in application
of Decree-Law No. 26:757 of 8 July 1936 and by Decree No. 27:355 of 17 December 1936. The

Decree Law established rules regarding the organs of economic co-ordination for various sectors of
the Portuguese economy particularly dependent on imports or exports and provided for the general
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framework of acorporatist economic structure in Portugd. It was complemented by a Decree No. 27:355
of 17 December 1936 which created a " Junta Nacional das Frutas' (Nationa Committee on Fruit),
a State-controlled entity in charge of promoting and organizing production, domestic supply and trade
of various agricultural products, including bananas. The Decree-Law and the Decree established a
régime under which, in practice, no imports of bananas occurred as long as domestic consumption
could be covered by domestic production and supply from the Portuguese colonies (e.g., Angola, Cape
Verde). Officialy, incaseof shortage, importation coul d take placethrough asystem of licencesgranted
by the Junta, by delegation of authority from the Directorate General for Foreign Trade. In practice,
no licencesweregranted until theindependenceof the Portuguesecolonies. Thefirst substantial imports
took place in 1976.

30. In 1985, the Portuguese banana market was organized by Decree Law No. 503/85 of
30 December 1985. The Junta was abolished, and the organization of the national market for bananas
was administered by the Government, with the help or advice of a number of new entities. Under
the new régime, imports of bananas were expressly subject to quantitative restrictions, whatever their
origin (Article 16:1 of the Decree-Law). The monthly domestic production was taken as a basis for
the opening of amonthly quotafor imports. If domestic production fell below the forecasted quantity,
the quantity alowed for imports for the following month was increased by a corresponding amount.
Under the 1985 régime, a system of licences was still applied, but the licences were now auctioned
directly by the Directorate Genera for Externa Trade.

31. In 1985, the Portuguesegovernment introduced arégimeto promotegreater efficiency inbanana
production by various means such as, incentives to restructure the production, transformation or
marketing of bananas within the framework of approved programmes and concentration of production
on the most appropriate land. Finally, in application of the provisions of the Act of Accession of
Portuga to the EEC, Portugal was permitted to treat bananas from other member States in the same
way as bananas imported from third countries. Imports from ACP countries could enter duty free
but were nonetheless subject to quantitative restrictions and licensing requirements. This treatment
could continue until 31 December 1995 or until the entry into force of an EEC market organization
for bananas.

32. Portugal joined the GATT in 1962.

(¢  Spain

33. In 1937, the Confederacién Regiona de la Exportacion del Platano (CREP) (Regional
Confederation of Banana Exports) was established (Decree No. 408 of 10 November 1937). The
CREP wasapublic organ depending onthe Ministry of Industry and Commerce (Article 1). Thepowers
and functions of CREP required it, among other tasks, to fix export pricesfor bananas from the Canary
Islands and the quantities each export entity was allowed to export (Article 1 (c) and (d)). It wasaso
required to co-operate with other services responsible for inspecting and controlling the quality of the
product and determining the types of packaging.

34. On 29 January 1954, Decree No. 408 wasreplaced by anew Decreewhichinter alia clarified
the powers of CREP as regards the national organization of the market for bananas. Furthermore,
Law No. 30/72 of 22 July 1972 concerning the Canary Islands' economic and fiscal régime, introduced
amorefavourablefiscal régimefor theseislands, on the groundsthat their insularity handicapped their
economic development. Article 9(a) of the Law stated that the whole Spanish market was reserved
for Canarian production, thus restricting imports from all sources to protect national production. The
Law also maintained CREP as the organ responsible for the management of the banana market, and
empowered the government to take the necessary measures for the implementation of the Law within
the limits and subject to conditions laid down therein.
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35. By Royal Decree of 6 June 1978, some changes and a certain degree of flexibility in the
application of Law No. 30/72 were introduced. The CREP was replaced by the Comision Regiona
del Pl&ano (CRP), (Regiona Commission for Bananas), a publicly-owned corporation (Article 1).
The Minister of Commerce and Tourism was given the specific authority to ensure that, in the application
of Law No. 30/72, the interests of the consumers' were taken into account (Article 5). A Ministerial
Order of 16 November 1978 specified in detail the functions and powers of the CRP. These powers
included the right to be informed of the weekly production in the Canary Islands and to fix weekly
the volume of bananasto be sent to the Spanish market and to third-country markets (Article 1). After
Spain's accession to the EEC, Protocol No. 2 of the Act of Accession authorized Spain to maintain,
during atransitional period up to 31 December 1995 or until the entry into force of an EEC wide market
organization for bananas, import restrictions for bananas from the other member States of the EEC
and from third countries (Article 4(2)(b)).

36. Spain joined the GATT in 1963.
()] United Kingdom

37. Thebananaimport régime dated back to the early 1930' swhen the United Kingdom introduced
preferential duties on imports of British Empire bananas. Traditionally, and beforeit joined the EEC,
the United Kingdom imported most of its bananas from the Windward Islands and Jamaica, formerly
part of the British Empire. These countries were now regarded as ACP countries under the Lomé
Convention. Imports of bananas from ACP countries entered in unrestricted quantities and duty free.
Between 1940 and 1958, there was atotal ban on imports of bananas from Latin American countries.
Thereafter, importsfrom third countries, usually Latin American bananas, had been subject to aquota,
since 1985 an annual quota, and alicensing system, aswell asthe common external tariff of 20 per cent.
Licences were granted under Section 2 of "The Import of Goods (Control) Order" of 1954. There
was a guaranteed minimum quantity for third country banana imports which, in 1992, amounted to
38,868tons. Additiona imports from third countries occurred when there was ashort-fall of supplies.
Upon its accession to the EEC, the United Kingdom was authorized, by the Commission of the EC,
under Article 115 of the Treaty of Rome, to apply restrictionsto imports, through other member States,
of bananas from third countries, put into free circulation in the EEC.

38. At the beginning of every caendar year, the government authorities fixed the level of bananas
that could be imported from al suppliers, according to the domestic needs determined by the Ministry
of Agriculture, Fisheries and Food. On the basis of these parameters, monthly supply and demand
conditions were established by the Banana Trade Advisory Committee (BTAC), set upin 1973 asa
consultative committee for trade in bananas. Under the existing rules, the Department of Trade and
Industry (DTI) was responsible for administering the import licensing system which controlled the
quantity of bananaimports from third country suppliers. The DTI issued public notices to importers.
Since 1985, thistook the form of an annual Notice to Importers, inviting applications for licences for
the importation of bananas of non-preferential origin. Importerswho fulfilled certain well-established
criteriawereeligibleto obtain these licences. Oncelicenceswereallocated, for theannual basicimport
guota, management of further imports from third countries was done on amonthly basis. The BTAC
met to consider updated forecasts of supply and demand. The DTI was then advised on the issue of
further licences to cover shortfalls in supply and increases in demand.

39. The United Kingdom was among the original contracting parties to the GATT in 1947.
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1. MAIN ARGUMENTS
General

40. CostaRica, Guatemala, Nicaraguaand Venezuelarequested the Panel to find that the banana
import régimes maintained by Belgium, Denmark, France, Greece, Ireland, Italy, Luxembourg, the
Netherlands, Portugal, Spain and the United Kingdom were inconsistent with Articles 1, Il, XI and
XIll, as well as Part IV of the General Agreement and that these régimes were not justified by any
of the exceptions of the General Agreement. Also, such infringements implied the nullification or
impairment of benefits accruing to Costa Rica, Guatemala, Nicaraguaand Venezuelaunder the General
Agreement. Accordingly, the above-mentioned contracting parties asked the Panel to recommend
tothe CONTRACTING PARTIESthat they request thebananaimport régimesmaintained by theabove-
mentioned EEC member States be brought into conformity with the provisions of the General Agreement.

41, Colombia considered that the EEC acted inconsistently with Articles I, I11, VIII, XI, XIII,
XXXVI and XXXVII; whether or not the import régimes were consistent with the obligations of the
EEC, they nullified or impaired benefits accruing to Colombia under the General Agreement within
themeaning of Article XXI11:1(b). Itasked the Panel torecommend tothe CONTRACTING PARTIES
that they request the EEC to modify itsbananaimport régimes to makethem consistent with the Genera
Agreement.

42. The EEC requested the Panel to find that the bananaimport régimes were in conformity with
the General Agreement asinterpreted in accordance with subsequent practice of the CONTRACTING
PARTIES. The EEC wasa so of the view that the complaining partieswere " estopped” from invoking
their rights under Part Il of the General Agreement. The EEC submitted that the quantitative import
restrictions maintai ned by itsmember States on bananaswerejustified by Article X1:2(c), ArticleXXIV
taken in conjunction with Part IV or the provisions of the existing legislation clause in Article 1(b)
or corresponding provisions in the relevant Protocols of Accession. The EEC further submitted that
thetariff preferencesaccordedtothe ACP countrieswerejustified by Article XXIV takeninconjunction
with Part 1V of the General Agreement.

Procedural objections

43. The EEC contended that since neither the consultations under Article XXII:1 of the Genera
Agreement, nor the good offices procedure under paragraph 1 of the 1966 Decision on the application
of Article XXIII extended to the import régimes of Belgium, Denmark, Ireland, Luxembourg and the
Netherlands, nor to an alleged violation of Articles |, 11, I1l, VIII and a nullification or impairment
under Article XXI11:1(b) of the Generd Agreement, the EEC had not been afforded sufficient opportunity
to effect a satisfactory adjustment through bilateral consultations. Therefore, it was the submission
of the EEC that for the items just mentioned, the procedure leading to recourse to Article XXIII:2,
aslaiddowninArticleXXI1I:1andthe1989 Decision onimprovementstothe GATT Dispute Settlement
Rules and Procedures (Section C.2), had not been followed. Inaddition, asfar asthealleged violation
of Articles |1l and VIII was concerned, the terms of reference of the Pand laid down in documents
DS32/9 and DS32/10 did not unequivocally refer to those provisions. Under these circumstances,
the matters referred to in the present paragraph had been put before the Panel in an irregular manner
and the Panel should therefore refrain from giving aruling on these issues. An examination of these
matters by the Panel would constitute a violation of the EEC's procedural rightsin the present case.

44, Costa Rica, Guatemala, Nicaragua and Venezuela noted that these aspects were discussed
during the bilateral consultations and the good offices process, and thereforethe EEC could not validly
claim that it was unable to make a " satisfactory adjustment"” at that time. Furthermore, in the request
for consultations as well as in the document submitted by the Director-General in the good offices
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context, thecomplaining partieshad explicitly and formally reserved theright to invokeother provisions
of the Genera Agreement and to expand the legal arguments during the dispute settlement process.
Again, in the factual description included in that document, the different régimesin forcein the EEC
member States in question were clearly specified, as was the discrimination against imports from the
complaining parties. In document DS32/9, referred to in DS32/10 containing the terms of reference
for the Panel, explicit mention was made of the situation in the markets of all the member States, except
Germany, and therewas an unequivocal statement of thecomplaining partiesdesirethat the Panel should
analyze these banana import régimes in the light of the EEC's obligations under Articles |, |1, XI,
X1, XXIV and Part IV, taking as a basis for this request the nullification or impairment of the
complaining parties’ rights and benefits as provided for in Articles XXII11:1(a) and (b).

45, In addition, there was no rule whereby the failure to mention a specific provision in the
notification to the Council concerning the consultation process or, as the case may be, the good offices
process, should prevent the Panel from examining the compatibility of the measures in question with
that provision of the General Agreement, particularly when thesewere explicitly mentioned intheterms
of reference given to the Panel by the CONTRACTING PARTIES.

46. Colombia stated that the complaining parties had clarified at various points during the
consultations under Article XXI1:1 to the EEC, and to the Director General throughout the exercise
of "good offices" under the 1966 Decision, that they objected to the current EEC banana régime on
all possible GATT grounds, which included the above-mentioned provisions of the General Agreement
aswell asothers. Inthe course of the consultations, it wasinevitablethat the complaining partieswould
stressthose provisionsof the General Agreement that the EEC bananarégimeviol ated most egregiously.
Such emphasis, however, could not reasonably be mistaken for any narrowing of the complaining parties
legal bases for complaint. More specificaly, the Ambassador of Costa Rica in a detailed ora
presentation had explicitly introduced the subject of the violation by the EEC of Articles | and Ill,
during the consultations at the EC Mission in Genevaon 9 July 1992. Asfor the claim that the EEC's
restrictive practicesin respect of imports nullified or impaired benefits under the General Agreement,
the issue was necessarily part of any consultation under Article XXI1:1 or XXIII:1; since the question
of nullification or impairment was intrinsic to the dispute settlement process. The EEC's procedura
objections were aso unwarranted in light of the terms of reference of the Panel, as agreed to by the
parties to the dispute. These terms of reference were sufficiently general and comprehensive in scope,
i.e., to examine the bananaimport régimesin the light of Articles|, 11, XI, XIlI, XXIV, Part IV, and
all other relevant provisions of the General Agreement (see documents DS32/9 and DS32/10).

47. The EEC argued that the specia provisions of the 1966 Decision had not modified the standard
rulesfor thedefinition of "thematter” that was brought for consideration beforethe Panel, in accordance
with its terms of reference. Moreover, there was nothing in the discussion of the GATT Council on
10 February 1993, that led to the establishment of the present Panel, to suggest that it intended to grant
avery wide mandate or to define the term "the matter” in away different from what standard dispute
settlement rules provided under the General Agreement. Therefore, as document DS32/9 had to be
viewed in light of previous consultations held on this matter between the Parties and the discussion
in the Council meeting of 10 February 1993, the EEC submitted that the phrase "al other relevant
Articles of the General Agreement” in document DS 32/9 could not be taken by the Panel as granting
it an unlimited mandateto review "thematter” in complete disregard of the limitsimposed by the extent
of the consultations the Parties had held under Article XXII of the General Agreement.
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Article XI - General Elimination of Quantitative Restrictions
(@  Article XI:1

48. Costa Rica, Guatemala, Nicaragua and Venezuela stated that the régimes regul ating banana
imports from third country suppliersin France, Itay, Spain, Portugd and the United Kingdom constituted
a violation of Article XI. With regard to Spain, the import prohibition was the clearest case of
infringement of Article XI, insofar as that Article prevented the imposition of import prohibitions.
However, the British, French, Portuguese and Italian régimes aso violated this provision, not only
in that they established quantitative restrictions to limit imports of third country bananas, but also because
the systems used for this purpose, based on licensing, were themselves contrary to this Article and
were not justified by any of the exceptions provided for in the Articleitself or elsewherein the General
Agreement.

49, The clarity of Article XI reflected the importance which the Genera Agreement attached to
the non-use of import prohibitions or restrictions in any form. It followed from Article XI that there
was a presumption that any quantitative restriction was illegal, not only on account of the restrictive
effect that it had on the quantities of the product available on a market but aso because it increased
costs and created uncertainties in the market.?

50. Article XI had been interpreted narrowly by anumber of pands. Thus, the pane which examined
the quantitative restrictions against imports of certain products from Hong Kong rejected the argument
put forward by the EEC that quantitative restrictions in breach of Article X1 could acquire legality
from their duration over aprolonged period.® Further evidencethat the prohibitionin Article XI should
be interpreted narrowly was to be found in the reports of some panels which had recognized that the
term "restrictions"’ included not only quotas stricto sensu but also systems based on minimum import
prices and non-automatic export licences.*

51. Colombia stated that there was a strong presumption under Article XI that quantitative restrictions
wereillegal, not only because of therestrictive effect they had on the volume of trade, but a so because
they generated large transactional costs and market place uncertainties.® Reflecting the view of the
GATT drafters that a quota, "of al the forms of restrictionism ever devised by the mind of man ...
was the worst,"® Article X1 contained an unambiguous general prohibition against their use. To
strengthen the prohibition even more, thevery few exceptionsto thisgenera prohibitionwere construed
narrowly, and any contracting party invoking an exception had to proveit had satisfied all the conditions
of the exception.” The banana import régimes of the EEC member States consisted of a number of
quantitative restrictions aimed at tightly restricting, and sometimes blocking atogether, imports of bananas
from Colombia and other Latin American countries. These restrictions flouted the obligations of the
EEC under Article XI, which generaly prohibited a contracting party from imposing quantitative
restrictions.

52. Moreover, GATT panels had interpreted this prohibition strictly, regularly concluding that
such indirect and heavy-handed import limitationswereinconsistent with the obligations of Article XI.

2Report of the Panel on "Japanese Measures on Imports of Leather", BISD 31594 paragraph 55 (adopted on 15/16 May 1984).

Report of the Panel on "EEC - Quantitative Restrictions Against Imports of Certain Products from Hong Kong", BISD 305/129,
paragraph 29 (adopted on 12 July 1983).

“Reports of the Panels on "EEC - Programme of Minimum Import Prices, Licences and Security Deposits for certain Processed Fruits
and Vegetables', BISD 25568 paragraph 4.9, (adopted on 18 October 1978); and "Japan - Trade in Semi-conductors, BISD 355116, paragraphs
105 and 117 (adopted on 4 May 1988).

SReport of the Panel on "Japanese Measures on Imports of Leather", BISD 31594 (adopted on 15/16 May 1984).

®Document E/PC/T/A/PV.22, at 16 (1947).

"Report of the Panel on " Japan - Restrictionson Importsof Certain Agricultural Products’, BISD 355/163 (adopted on 2 February 1988).
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By its own terms, the message of Article X1, asreinforced by the strict interpretation of many panels,
was unambiguously clear, i.e., asagenerd rule, the GATT would not abide quantitative restrictions.
Given thisprinciple, there could be no question that the quotas maintained by France, Italy, Portugal,
Spain and the United Kingdom were inconsistent with their obligations under Article XI.

53. In addition, these quantitative restrictions were exacerbated by the restrictive licensing procedures
of various member States. For example, in the limited circumstances when imports of third country
bananas were permitted into France, import licences were required. Such licences were issued on
adiscretionary basis, and in practice were granted exclusively to an association of particular banana
producers and marketers. This association bought third country bananas, and then sold them to a
government-controlled committee at the higher prices for domestic and ACP bananas. The difference
was remitted to the government. Thus, the French licensing system protected domestic and ACP bananas
from price competition from bananas originating in Latin America. Likewise, the aready stringent
United Kingdom quota for imports of third country bananas was exacerbated by the system through
which licences were issued.

54, The EEC responded that the Hong Kong panel ruled only that a panel was obliged to make
a purely lega interpretation of Article XI, and that the social and economic justifications of the
restrictions did not come within the purview of Articles XI and XIII of the Genera Agreement.®
Furthermore, the Hong Kong panel found that in its case there was no "absence of law" so that the
principle of the "law-creating force derived from circumstances' could not be applied.® In the present
case, however, apurely legal interpretation of Part |1 of the General Agreement taking the subsequent
practice of the CONTRACTING PARTIES into account, would admit the consistency of the banana
import rules of some member States of the EEC with the General Agreement.

55. Equally, the findings of the Panel on " Japanese Measures on Imports of Leather"° did not
appear to contradict the EEC's legal analysis. That panel simply ruled that the "special historical,
cultural and socio-economic circumstances referred to by Japan could not be taken into account by
(the pandl) in this context", and that these circumstances did not amount to ajustification for import
restrictions.** In the present case, however, the EEC was referring primarily to alegal interpretation
of Part Il of the Genera Agreement, using well-established means of interpretation in international
law.

(b) Article XI:2
56. The EEC noted that pursuant to the report of the Panel on Japan-Restrictions on Import of
Certain Agricultural Products,™ an import régime claiming the benefit of Article X1:2(c)(i) must meet

the following seven conditions:

) the measure must be an import restriction, not amounting to a complete import
prohibition;

(i) the measure must be a restriction applicable to an agricultura or fisheries product;

8Report of the Panel on " EEC - Quantitative Restrictions Against Imports of Certain Productsfrom Hong Kong", BISD 305129 (adopted
on 12 July 1983).

°Idem.

°Report of the Panel on "Japanese Measures on Imports of Leather”, BISD 31594 (adopted on 15/16 May 1984).

H1dem.

2Report of the Panel on "Japan - Restrictions on Imports of Certain Agricultural Products’, BISD 355/163 (adopted on 2 February
1988).
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(iii)  there must be agovernmenta measure operating to restrict the quantities of a product
to be marketed or produced, i.e., to keep output below the level (which would have
existed) in the absence of restrictions;

(iv) the import restriction and domestic supply restriction must apply to "like" products;

(V) the import restriction must be "necessary” to the enforcement of the domestic supply
restriction;

(vi) a public notice must be given of the tota quantity or value of the quota for each
product; and

(vii) reasonabl e proportion must be observed between theinterna restriction and therestriction
on imports.

TheEEC claimedthat theimport régimesapplied by France, Spain and Portugal met al these conditions.

57. CostaRica, Guatemala, Nicaraguaand Venezuela argued that the exceptionsto Article XI:1
were precisely delimited and defined by paragraph 2 of that Article. It had aready been repeatedly
upheld, in the reports of various panels established to rule on specific quantitative restrictions, that
if the grounds put forward by a party for maintaining such restrictions did not fall within the purview
of Article XI - and justifications based on historical, cultural or socio-economic circumstancesdid not -
they fell outside the consideration of the Panel®.

58. Thus, the imposition of any prohibition or restriction on imports had to come within one of
the exceptions provided for in Article X1:2, and the exceptions had to be invoked by the party maintaining
the restriction®, in this case France, Italy, Portugal, Spain and the United Kingdom, demonstrating
compliance with each and every one of the requirements and conditions laid down in that provision.*
If this was not done, it was not up to the Panel to examine whether such measures would be justified
by any of these provisions. Also, it should be made absolutely clear that any exception to the General
Agreement, and particularly as concerned Article X1:2, had to beinterpreted as narrowly as possible.

59.  Furthermore, Article X1 distinguished between prohibitionsandrestrictions: whereastheformer
might bejustified under sub-paragraph 2 (a) or (b), they were not covered by sub-paragraph (c), which
could only be invoked in the case of restrictions.'’ Restrictions could theoretically be justified under
any of the three sub-paragraphs, athough for the case under consideration sub-paragraph (a) was not
relevant in that it referred to export prohibitions or restrictions. Likewise, sub-paragraph (b) did not
concern the case under consideration, in that the exception was based on the measure being necessary
"totheapplication of standardsor regulationsfor theclassification, grading or marketing of commodities
ininternationa trade'. Hence, it had to be stated that any import prohibition not coming within this
last exception was not justifiable, and was in breach of the General Agreement, in accordance with
Article XI:1 itself. Thus, the Spanish prohibition on banana imports could not be justified from any

Reports of the Panels on "EEC - Quantitative Restrictions Against Imports of Certain Products from Hong Kong", BISD 305129,
paragraph 27, (adopted on 12 July 1983); and " Japanese Measureson Imports of Leather”, BISD 31594, paragraph 44 (adopted on 15/16
May 1984).

1 dem.

5Report of the Panel on " Japan - Restrictions on Imports of Certain Agricultural Products,” BISD 355163, paragraph 5.1.3.1 (adopted
on 22 March 1988).

5Reports of the Panels on " Canada - Administration of the Foreign Investment Review Act”, BISD 305140, paragraph 5.14 (adopted
on 7 February 1984); and "Canada - Import Restrictions on Ice Cream and Yoghurt", BISD 365/68, paragraph 59 (adopted on
5 December 1989).

"Report of the Panel on " Japan - Restrictions on Imports of Certain Agricultural Products', BISD 355163, paragraph 5.1.3.1 (adopted
on 2 February 1988).
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standpoint, since it did not fall within the above-mentioned sub-paragraphs (a) or (b), and therefore
constituted a clear infringement of the General Agreement.

60. Inthe case of import restrictions, these could only be exempted from the genera prohibition
in Article XI:1if they fell under sub-paragraph (c) of Article X1:2, and specificaly indents (i) or (ii).
Asconcerns Article X1:2(c)(i), it was necessary that a governmenta measure should exist which operated
torestrict thequantitiesof aproduct permitted to be marketed or produced. It wasunderstood, however,
that thisexceptionwas not intended to provide a means of protecting domestic producersagainst foreign
competition.*® There had to be domestic restrictions which kept domestic output bel ow the level which
it would have attained in the absence of such restrictions.’® In addition, it had been established that
it was necessary to satisfy al the conditions laid down in Article X1:2(c)(i) for this provision to be
invoked, which made it extremely difficult to apply.® As a minimum, there must exist some
governmental measure intended to have such a restrictive effect. In the absence of such a measure,
the possibility of invoking Article X1:2(c)(i) as an exception was ruled out, and consequently there
was a breach of Article XI:1. This was the case of the French and Portuguese régimes. There was
domestic production, but it was not subject in either of the two countriesto any governmental measure
to restrict it; therefore, this exception could not be invoked to cover these régimes. When there was
no domestic production of the product in question, asin the case of Italy or the United Kingdom, this
analysis did not even have to be made, since the exception did not apply.

61. The conclusion could be drawn from the foregoing that any import prohibition or restriction,
based on grounds other than those clearly delimited in Article X1:2 wereof ahistorical, cultural, socio-
economic or political nature, and did not, therefore, fall within the purview of the General Agreement.
Consequently, this could not be taken into consideration to justify infringement of Article XI. This
was particularly relevant to the matter before the present Panel, asthe EEC had aready tried to argue
in an earlier case, examined in GATT, that economic or socia reasons justified the imposition of
guantitative restrictions, an argument which was rejected in the report of the panel set up to examine
the matter.?

62. Colombia claimed that the ban on quantitative restrictions in Article XI was not categorical.
Article X1:2 set forth a number of exceptions to the general prohibitions of Article X1:1. However,
these exceptions were construed narrowly,?* and any contracting party invoking such an exception had
to prove it had satisfied all the conditions.? The EEC had failed to justify its quotas on the basis of
the limited, narrowly construed exceptions to Article XI. In fact, the EEC offered a defence to its
violation of Article X1 only in respect of France, Portugal and Spain. Eveninrespect of these countries,
the EEC relied on an exception, sub-paragraph 2(c)(i), which had never been successfully invoked.
Asthe party invoking an exception to the General Agreement, the EEC had to bear theburden of proving
that the exception applied. In this case, the EEC had failed to demonstrate affirmatively that it had
satisfied each of the seven conditions required by Article X1:2(c)(i), al of which had to be satisfied
for the exception to be successfully invoked.

63. Colombia argued that the EEC could not, in respect of any of the member States, satisfy the
condition that quotas under Article X1:2(c)(i) should not reduce thetotal of importsrelativeto domestic

18See Havana Reports, ICITO/1/8, page 89.

¥l dem, paragraph 17.

2Report of the Panel on"EEC - Restrictionson Imports of Dessert Apples - Complaint by Chile", BISD 365/93, paragraph 12.4 (adopted
on 22 June 1989).

ZReport of the Panel on "EEC - Quantitative Restrictions Against Imports of Certain Products from Hong Kong", BISD 305/129,
paragraph 27 (adopted on 12 July 1983).

2| dem.

ZReports of the Panels on "Japan - Restrictions on Imports of Certain Agricultural Products', BISD 355163 (adopted on 2 February
1988); and "EEC - Restrictions on Imports of Dessert Apples - Complaint by Chile", BISD 36593 (adopted on 22 June 1989).
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production as compared with the proportion which might reasonably be expected to rule between the
two in the absence of restrictions during a previous "representative period." As apand had recently
held, where a party had maintained import restrictions for a long time, so that it was impossible to
determine a " previous period" free of restrictions, the party could not invoke the exception provided
in Article X1:2(c)(i), because, as a practical matter, the party could not satisfy its burden of proof.*
Unable to satisfy this condition, the EEC's reliance on the entire exception must fail, too, since to
invoke any exception successfully a contracting party had to fulfil each condition of the exception.

64. Inshort, the GATT-inconsistent quotasof France, Italy, Portugal, Spain and the United Kingdom
werenot justified, excused or otherwise mitigated by any exception provided for in Article X1. Further,
the infringement of obligations under Article X1 established a prima facie case of nullification or
impairment of benefits accruing to a contracting party under the General Agreement.?

65. TheEEC considered that the panel report referred to by Colombiadid not exclude that arégime
which had been restricting imports for a long period of time could meet the proportionality test. It
simply confirmed that the burden of proof remained, in such asituation, on the responding contracting
party and, in this respect, the EEC considered that it had brought sufficient evidence that the régimes
of the member States concerned fully met the condition of proportionality.

66. Inanalyzing the seven conditions required for compliance with Article XI:2(c), the EEC stated
that the Portuguese legidation met the four first requirements (described in paragraph 56 above). Indeed,
since 1985:

(i)  the measures taken in application of Decree-Law (503/85) resulted only in arestriction
of imports, not in atotal prohibition of imports;

(i)  fresh bananas were an agricultura product;
(iii)  import and domestic restrictions clearly applied to "like" products (i.e., bananas); and

(iv) there were governmental measures operating to restrict the quantities of bananas to be
marketed or produced.

67. Inthe present case, it was clear that a measure intended to improve the quality of production
and to restrict the production of bananasto the most appropriate soil attained such aresult. Moreover,
the Panel on Japanese Import Restrictions on Certain Agricultural Products® further specified that
production restrictions under Article XI:2(c)(i) could in principle co-exist with production subsidies.
Consequently, any governmentd programme having the effect of limiting production met the requirement
of Article X1:2(c)(i), evenin the presence of subsidies. Inthe present case, the aim of the 1985 Decree
Law (see Articles 9:1 (a) and 9:2 (&) was to rationaize the production by, e.g., concentrating it on
the most appropriate lands. Subsidies were granted within that framework, thus operating as an aid
conditional upon rationalization.

68. Asregards condition (v) it was clear that the measure was necessary. The aim of the nationa
market organization established by the Decree-Law of 1985 was, inter alia, to rationalize the banana

2Report of the Panel on "Japan - Restrictions on Imports of Certain Agricultural Products’, BISD 355163 (adopted on 2 February
1988).

Report of the Panel on " EEC - Quantitative Restrictions Against Imports of Certain ProductsfromHong Kong", BISD 305129 (adopted
on 12 July 1983).

%Report of the Panel on "Japan - Restrictions on Imports of Certain Agricultural Products’, BISD 355/163 (adopted on 2 February
1988).
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industry in order to maintain such activity in a region which was extremely dependent on it for its
economy. However, the Portuguese production costs were much higher than those of competitors.
Consequently, their selling prices were much higher. If no quotas were imposed, the Portuguese
production could not be sold domestically and would have to be dumped on foreign markets, thus
distorting those markets. Import quotasallowing for thereservation of ashare of the Portuguese market
was, therefore, a necessary measure for the implementation of the rationdization programme for domestic
production.

69.  With respect to condition (vi), the Decree-Law of 1985 substantially improved the level of
transparency with regard to the alocation of quotas, inter alia, by providing for objective criteriafor
their calculation. The opening of quotas accompanied by administrative notices, published on aregular
basis and providing for the quantity of imports, allowed it to conform with this requirement.?”
Consequently, this condition was fully met by Portugal.

70.  As concerns the seventh condition, it was not possible, in the present case, to estimate the
proportion which existed beforerestrictionswere applied, as such restrictions had always been applied.
The EEC nonetheless considered that the significant increase of imports compared with domestic
production and the remova of balance-of-payments restrictions were clear evidence that the import
guota system applied in connection with the Portuguese restructuring programme did not prejudice
Latin American exports of bananas. In 1991, the Portuguese production represented less than 28 per
cent of the market. For these reasons, the EEC considered that the restrictions imposed by Portugal
did not reduce the tota of imports of Latin American bananas below the proportion which might have
ruled in the absence of quantitative restrictions. Consequently, the programme implemented by the
Portuguese authorities was digible to benefit from the provisions of Article X1:2(c)(i) and thus was
exempted from the requirements of Article X1:1.

71. Costa Rica, Guatemala, Nicaragua and Venezuela argued that with respect to Portugal, the
EEC had not demonstrated that the governmental measures mentioned had the effect of reducing
production in Madeira below the level it would have attained in the absence of the restrictions. In
its written submission, the EEC itself recognized that the quantitative restrictions were the means by
which nationa production was protected against imports of fruit from other suppliers, and that the
latter imports, being produced in more efficient and competitive conditions, would be sold at lower
prices which alegedly would make it impossible to sell the domestic product.

72. Colombia said that, asregards Portugal, the EEC had not shown, as required, that the govern-
mental measure restricted production with respect to a specific quantitative target; the EEC merely
asserted that "a measure intended to improve the quality of production and to restrict the production
of bananas to the most appropriate soil attains such a result”. If one closely examined the text of
Decree 53 of 1985, this regulation referred basicaly to quality standards (Title I), producers associations
(Title I1) and assistance measures (Title 111), which clearly did not qualify as " governmental measures
to restrict domestic production”, as required by Article X1:2(c)(i). Instead, they aimed precisely at
a contrary objective, i.e., that of promoting greater efficiency of domestic production. Therefore,
it was plain that the "necessity" test aso failed, insofar as import restrictions were complementary
to measures devised to promote, not restrict, domestic production.

73. TheEEC saidthat thegovernmental measureswererequired to operate so asto keep thedomestic
output below what it would have been in the absence of such measures. Moreover, Article X1:2 () (i)
did not specify how the production restriction had to be imposed.

Z'See, e.g. Despacho Normativo No. 51/88.



DS32/R
Page 16

74.  With respect to Spain, the EEC contended that the Spanish import régime for bananas was
complementary to a rationalization programme, and thus fell within the scope of Article XI:2(c)(i)
of the Genera Agreement. In the Report of the Panel on " Japan-Restrictions on Imports of Certain
Agricultural Products'®, the panel referred to a previous report of the Panel on "United-States -
Prohibition on Imports of Tuna and Tuna products from Canada'®® and quoted that “the provisions
of Article X1:2(c) could not justify the application of an import prohibition”.

75. However, it should be noted that the circumstances of the United States-Canadatunacase, which
led to the conclusion that only restrictionswould be alowed under the exception of Article X1:(2)(c)(i),
were different from those existing in the present case. Indeed, the EEC was of the opinion that what
the panel actually condemned was the imposition of aprohibition onimports of al species of tunafrom
Canada, in case al these species were not similarly covered by restrictions in the United States. In
other words, the panel apparently did not expressly rule out the possibility of imposing prohibitions
on all imports, if restrictions also applied on all categories of tuna fished by United States vessels.
In the present case, the import measure implemented by Spain covered one product: fresh bananas.
The domestic programme applied to the same product. Consequently, the circumstances identified
by the panel in the United States-Canada tuna case did not apply to the present situation.

76.  The second argument of the panel in the United States-Canada tuna case (i.e., the absence of
reference to "prohibition” in the language of Article X1:2(c)) was more compelling. Yet, should this
consideration prevail, the EEC submitted that when considering the Spanish régime, attention should
be focused on theintent of the legislation and the situation of the Spanish banana sector. It was known
that the Spani sh bananaindustry had for along timeexperienced asituation of over-production compared
to domestic demand. Thissituation was not recent, as substantia importsfrom Spain into Francewere
recorded as early as 1931. Thiswas also confirmed by the existence of explicit provisions on exports
in the original Spanish legislation on banana production. However, the development of competition
ontheinternational market had made Spani sh bananas|ess competitive, thusjustifying therestructuring
of this sector.

77.  Theimportance of this sector for the Canary Islands justified that an outlet be guaranteed for
domestic production while it carried out its restructuring in order to ease economic and social costs.
Article 9(a) of Law No. 30/72 reserved the Spanish market to Canary Islands production. Yet, afew
years later, the effects of the programme of control carried out by CREP began to be more visible,
as domestic production fell below 294,000 tonnes (1977). There was a clear risk that, due to the
reservation of the Spanish market by law to the Canarian production, and because of therationalization
programmes, shortages of supply and higher priceswould occur at the expense of Spanish consumers.
This apparently led the Spanish authorities to amend their legislation in order to take into account the
consumers' interests (see: Decree of 6 June 1978). While, de facto, the situation remained close to
prohibition, the 1978 amendments made imports possible in order to match domestic demand. Moreover,
since the 1970s, the Spanish production of bananas had either remained stable or decreased. Because
such asituation was likely to continue due to the control activities of the Government, the gap between
domestic consumption and nationa production was likely to widen, thus making room for more
substantial imports. Therefore, the Spanishlegis ation did not intend to impose aprohibition onimports
and, as it applied to the same product as the one domestically subject to restrictions of production,
it met the first condition attached to Article X1:2(c)(i).

“Report of the Panel on " Japan - Restrictions on Imports of Certain Agricultural Products’, BISD 355/163, paragraph 5.1.3.1 (adopted
on 2 February 1988).

PReport of the Panel on "United States - Prohibition of Imports of Tuna and Tuna Products from Canada’, BISD 295/91 (adopted on
22 February 1982).
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78.  Furthermore, asin the case of Portugal, the restrictions applied only to fresh bananas. There
wasno doubt that bananas (falling within Chapter 8 of theHS) wereagricultura productsfor the purpose
of this condition. As far as the third condition was concerned, in the report of the Panel on EEC-
Restrictions on Imports of Dessert Apples from Chile®, the panel acknowledged that arégime which
did not restrict production but restricted marketing, even through asystem of market withdrawalscarried
out by producer groups would meet the above condition. The large variety of systems found to fulfil
the aboverequirement led the EEC to consider that the Spanish | egisl ation was agovernmental measure
having the effect of restricting production or marketing of bananas from the Canary Islands. Indeed,
it was legaly applied under the control of a public entity and controlled by government appointed
authority. It had both an immediate and a long-term impact. In the short term, the restrictions were
applied by a system of weekly marketing quotas fixed by the public authorities. In the long term, the
measuresinvolved creating disincentivesfor the extension of bananaplantationsby, e.g., refusing loans
for such extensons, improving qudity and rationaizing existing plantations. In other words, the Spanish
authorities had made efforts, especially since the granting of autonomy to thelslandsin 1982, not only
to protect the Canarian production but, at the same time, to restrict it to acceptable levels, by creating
schemes that favoured quality and rationdlization of the industry. The fourth condition was obviously
met by the Spanish régime, as both the import restrictions and the domestic restrictions applied solely
to fresh bananas.

79.  Asconcerned the fifth condition, the Spanish production was not only significant but also faced
high production costs. Given itsimportance to the economy of the Canary Islands, and in the absence
of any alternative economic activities which could rapidly create as many jobs as the banana sector,
it could not be reasonably envisaged that the banana industry in the Canary Islands should be allowed
to collapse. Moreover, given the high costs of production of the Canary Islands' producers, any export
programmewhich could be substituted for import restrictionswould require alarge amount of subsidies
which, in addition, would have implied arisk of trade disturbance on world export markets. It was,
therefore, reasonable to reserve part of the domestic market to Canary bananas while rationalizing
the sector, because this was the less disturbing approach from the economic and social point of view,
and no less restrictive option would achieve the same results.

80.  Condition number six wasnot applicable, given thefact that Spanish consumption had apparently
not yet gone beyond the level of domestic supply, and therefore no licences had yet been issued or
substantial quantitiesimported. However, it could be reasonably assumed that the régime would meet
condition number six once large imports took place. The last condition did not as such require that
significant imports bealowed into Spain, but that areasonable proportion berespectedinthereduction.
In this respect, the EEC stressed that the particular conditions applying to the Spanish bananaindustry
judtified the disproportionate trestment of imports until domestic production was completdy rationdized.
Consequently, while in other circumstances this condition would have to be applied strictly, it was
submitted that, in the specific facts of the present situation, this condition could not be met without
jeopardizing the otherwiseclear demonstration that the Spanishimport régimefulfilled therequirements
of Article X1:2(c)(i).

81. Costa Rica, Guatemala, Nicaragua and Venezuela stated that the exceptions provided for
in Article X1:2(c) did not cover the application of prohibitions, and they therefore considered that the
EEC's claim to justify the Spanish régime under this exception was inadmissible. Notwithstanding
the EEC's insistence that there was no banana import prohibition in Spain - on the grounds that the
Law did not use thisterminology - the fact was that in practice no imports of bananas were authorized
at al.

%Report of the Panel on" EEC - Restrictionson Importsof Dessert Apples- Complaint by Chile", BISD S36/93 (adopted on 22 June 1989).
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82.  Thecomplaining partiesrecognized that theletter of the Law did not mentiontheterm prohibition
and that powers were given to the governmental authorities to supervise in parale form the interests
and needs of domestic consumption. However, this did not in any way imply there was no import
prohibition. A recent panel report was absolutely clear on this subject:

"The Panel notesthat Article X1:2(c)(i) does not permit the prohibition of imports but only their
restriction. It finds that Japan maintains a de facto prohibition on the importation of ... The
Panel concludes that these prohibitions maintained by Japan are contrary to Article X1."3*

To date, no quotas had been opened to import any fruit from other suppliersand import licences were
not issued - further proof of the existence of aprohibition, even though the EEC attributed these aspects
tothestagnation of consumption, whichinthiscasecould only beunderstood asanecessary conseguence
of the system and not as its cause.

83. Colombia was aso of the view that the exception in Article XI:2(c)(i) could not be invoked
with respect to Spain, because the exception could be invoked only in cases of import restrictions,
whereas Spain prohibited imports of bananas. The argument that Spain' s system established an import
prohibition was in itself so categorical that it was redundant to examine additional criteria

84. The EEC claimed that France was applying a rationalization programme for the banana sector
which met the requirements of Article X1:2(c)(i). As to the first condition, the French market was
by no meansclosedto importsfromthird countries. Indeed, morethan onethird of demand wascovered
by imports, either from ACP or from ACP and Latin American suppliers. Under those circumstances,
one could not consider that there was a prohibition of imports of bananas into the French market but
only restrictions. Therewas no doubt aso, asin the case of Portugal and Spain, that the French régime
for bananas applied to an agricultural product.

85. As concerned the third condition, a number of measures had been taken both at the national
and the EEC levels with respect to banana production. At the national level, set aside measures were
being applied, together with programmes for the improvement of quality, which would justify the
difference in price between bananas from the Antillesand from Latin America. At the national level,
a series of diversification programmes had been launched with the aim of limiting the importance of
the banana sector in the French overseas departments (DOM). The French government aso took
advantage of the substantial damage caused by the recent hurricanes to limit, through restriction of
financial support, the re-establishment of banana plantations. At the EEC level, aspecific programme
for overseas development had been developed in 1989.% This programme, called " Poseidom", was
intended to provide aframework for structural development of the DOM. The Council Decision which
set up this programme expressly addressed the issue of dependency of these territories on a limited
number of products (inter alia bananas) and intended to improve the conditions of production and
competition in the banana sector. While these measures did not expressly provide for the reduction
of production, they were designed to make the DOM less dependent on a small number of products
(rum, bananas) by promoting diversification in the agricultura sector. Consequently, it could objectively
beargued that governmental measures existedin Franceto limit the production of bananasin the French
overseas departments.

86.  With respect to the fifth condition, a reasoning identical to that used for Portuga and Spain
could be developed for France, as the conditions were the same as concerned the economic importance
of bananasin the economy of theDOM. However, one additional factor made the imposition of quanti-

IReport of the Panel on "Japan - Restrictions on Imports of Certain Agricultural Products’, BISD 355163, paragraph 6.4 (adopted
on 2 February 1988).
#2Council Decision of 22 December 1989, O.J. of the European Communities No. L 399/99 of 30 December 1989.
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tative restrictions on bananas from the Lain American countries necessary: France s obligations vis-avis
its ACP suppliers. These obligations, which resulted from France's historical relations with these
countries, from the "Communauté’ (between formerly dependent territories and France)* and from
later agreements, obliged France to grant preferential treatment to imports of ACP bananas. In other
words, the restrictions of access to the French market were not only necessary to allow an outlet for
domestic bananas but also for ACP bananas. As aresult, France had a double obligation to respect.
This made the imposition of import restrictions on Latin American bananas absolutely necessary.

87. The sixth condition was met since the French government regularly issued public notices to
importers which informed them of the opening of import quotas. While the report of the Panel on
"Japan - Restrictions on Imports of Certain Agricultural Products' stated that public notice should be
given of the total quantity or value of the quota, it was submitted here that, given the broad variety
of the sources of supply (Antilles and ACP), flexibility was needed in the administration of quotas,
thus making a preliminary determination of the volume of the quota hardly possible.

88. Regarding the last condition, the French régime, in some aspects, did not seem to respect the
required proportionality between therestrictionsapplied to domestic production and restrictionsapplied
to importsfrom the Latin American suppliers. However, the EEC stressed that this disproportionality
resulted primarily from France's obligation to grant preferential access to ACP production, thereby
limiting the share of the French market which would otherwise be held by Latin American exports.
Under these circumstances, it was submitted that the Panel, when considering thislast condition, should
take into account the special legal obligations of France (preferentia arrangements) and the fact that
imports from Latin American countries were not otherwise limited when imported by the GIEB. For
these reasons, it was submitted that the régime applied by France should a so be considered as meeting
the seventh condition.

89. Costa Rica, Guatemala, Nicaragua and Venezuela said that in the case of France, the EEC
had recognized that the governmenta measuresreferred to initswritten submission werenot expressly
aimed at reducing domestic production as was required by Article X1:2(c)(i). Moreover, the EEC
had indicated that protection was the rea objective pursued by quantitative restrictions when it had
stated that in their absence the situation would be more difficult not only for its domestic producers
but also for the ACP countries. In no respect could it be argued that these were measures limiting
domestic production. Insofar as the restrictions also provided protection to ACP banana production,
they went beyond what could possibly be considered " necessary” to the enforcement of governmental
measures which operated to reduce domestic production - assuming that such measures existed.

90. Finaly, it was clear from the EEC's written submission that neither in the case of France nor
of Portugal had the EEC demonstrated that the requirement of proportionality between total imports
and domestic production, in comparison with what might be reasonably expected in the absence of
the restrictions, was satisfied.

91. Colombia agreed that the EEC had not identified a governmental measure that explicitly and
concretely restricted the production or marketing of bananasin France, akey condition to the exception
under Article XI:2(c)(i). In this respect, according to the drafting history of this Article, the term
"restrict" wasinterpreted to mean that " themeasuresof domestic restriction must effectively keep output
below the level which it would have attained in the absence of restrictions'.3* In fact, the EEC had
conceded that France did not maintain any governmental measure that expressly provided for the
reduction of production.

#3See French Constitution from 1958, title XI1.
%Havana Report page 83, Analytical Index.
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92. Moreover, the EEC had not demonstrated that the restrictions applied in the case of Francewere
"necessary" for theimplementation of governmental measures designed to restrict thelevel of domestic
production of bananas. On the contrary, besides the fact that the measures in question were not meant
to restrict domestic production of bananas, the EEC had admitted that the French restrictions applied
to bananasfrom Latin Americawere " necessary" to protect domestic production and to alow an outlet
to bananas from ACP sources. This was in contravention of the strict requirements for exceptions
to Article XI.

Article X111 - Non-discriminatory Administration of Quantitative Restrictions

93. Costa Rica, Guatemala, Nicaragua and Venezuela said that even though the provisions of
Article X111 presupposed that the application of quantitative restrictions was justified - which was not
the case of any of the import régimes under consideration, making it unnecessary to anayze the
compatibility of the existing measures with this provision - the Article conclusively established that
therestrictions had to be applied uniformly to al suppliers, i.e., without discrimination. In the present
case, the restrictions maintained by France, Italy, Portugal and the United Kingdom were applied
exclusively to some suppliers, essentidly the Latin American countries, while the ACP countries enjoyed
access free of quantitative restrictions to the markets of these countries. This established the
discriminatory treatment that infringed the provisions of Article XIlI:1 of the General Agreement.

94. TheEEC had argued that these discriminatory restrictionswerejustified by the need to preserve
and protect theeconomicinterestsof supplierswhich had historically enjoyed apreferential relationship,
an argument that was inadmissible under the General Agreement. Thus, a panel report had aready
established that to differentiate between suppliersaccording to their different geographical zonesraised
questions of compatibility with Article XI11.%

95.  Thereport of another pane which anayzed this very provision and the possibility of discriminating
among countries stated that:

"While noting that provision for some developing exporting countries of assured increase in
access to Norway's textile and clothing markets might be consistent for those countries with
thespirit and objectivesof Part IV of theGATT, thiscould not becited asjustification for actions
which would be inconsistent with a country's obligations under Part Il of the GATT."*

96. Colombia argued that the measures applied to bananaimports by France, Italy, Portugal, Spain
and the United Kingdom were administered in adiscriminatory manner, favouring certain ACP countries
a the expense of Colombia and other Latin American countries. The EEC had conceded that some
of its member States engaged in such administrative discrimination. Such discriminatory practices
were prohibited by Article XI11I. In the narrowly circumscribed circumstances where Article X1 permitted
guantitative restrictions, Article XIl1 required that a contracting party administer the quotain a non-
discriminatory manner. To ensurethat a contracting party did not breach this prohibition, Article X111
outlined in detail the acceptable means by which quotas might be alocated among different supplying
contracting parties.** The underlying premise for these guidelines was that such alocation must
approximate "as closely as possible the shares which the various contracting parties might be expected
to obtain in the absence of such restrictions'.*® Because the quotas imposed by the five EEC member
States were designed expressly to favour certain ACP countries, and not to approximate the market

®Report of the Panel on "EEC - Quantitative Restrictions Against Imports of Certain Products from Hong Kong", BISD 305/129,
paragraph 33 (adopted on 12 July 1983).

%*Report of the Panel on "Norway - Restrictions on Imports of Certain Textile Products', BISD 275119, paragraph 15 (adopted on
18 June 1980).

SArticle XI111:2(a)-(d).

*®Article XI1:2.
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shares that would otherwise have ruled under unrestricted conditions, they did not adhere to the strict
alocation provisions set forth in Article XI11:2(a)-(d).

97. Past panels had confirmed and reinforced a contracting party's obligations under Article XIlI1
to implement and administer any quota régime in a non-discriminatory fashion.®* For example, in
one case, apanel found that Norway acted inconsistently with Article X111 when it implemented global
import quotas on varioustextileitems, but reserved certain market sharesfor six countries. According
to the panel, Hong Kong, which had "asubstantia interest in supplying" the textile products but which
had not received areserved market share, had the right to expect the allocation of a share of the quotas
inanon-discriminatory manner pursuantto Article X111. Accordingly, the panel concluded that Norway
should end its discriminatory quota practices.*

98. Thisfinding applied with equal force to the quantitative restrictions on bananas administered
by thefive EEC member States. Colombiaand theother complaining partieshad a" substantial interest"
in supplying bananas to the EEC. Infringement of Article XIII was regarded being no less serious
by panels than infringement of Article XI; such infringement independently constituted prima facie
nullification or impairment of benefits to which Colombiawas entitled under the Genera Agreement.*
Consequently, France, Italy, Portugal, Spain and the United Kingdom had aggravated the EEC' sbreach
of Article XI by violating Article XI1I as well.

99. The EEC stated that the regulation of import restrictions by certain member States was in
conformity withtherequirementsof Articles X111 and XV 11 of the Genera Agreement. Themanagement
by national authorities of their quantitativerestrictions conformed with therequirementsof Article XI1I
of the General Agreement. This was evident with respect to Portuga which applied quantitative
restrictions on imports of al origins, pursuant to the provisions of its Act of Accession. This was
also the case as regards France, which applied a non-discriminatory régime for imports intended to
make up for insufficient supply from the Antilles or preferential ACP producers under Article XVI1I
of the Genera Agreement. The French licensing system was aso applied in conformity with
Article XI11:2(b) of the Genera Agreement, for indirect imports through other member States.

100. Asconcerned Portugd, Decree-Law No. 503/85 provided, in Article 16, for the generd framework
of theadministration of import licences. Pursuant to Article 16(2), quotaswerefixed on 1 April every
year, and subdivided into periods according to the production cycle. The amounts of the quotas were
established by joint ministeria orders of the Minister for the Azores and Madeira and of the Ministers
of Agriculture, Tradeand Tourism. Thealocation of quotas was made on the basis of a public auction
opento al entitieslocated in Portugal. Insufficient domestic supply was made up by additiona quotas
on the basis of forecasts. More detailed rules had been set forth in despachos normativos published
inthePortuguese Official Journal.** The Portugueseimport régime, therefore, fully met therequirement
of, inter alia, Article XI11:2(a) and 3(b) of the Genera Agreement.

101. InFrance, the GIEB was the only entity entitled to import bananas directly from third countries
(i.e., excluding preferential suppliers). It was, in a sense, in the position of an enterprise to which
specia privileges were granted within the meaning of Article XV1I:1 of the General Agreement. The
French practice provided that the GIEB, which was in charge of purchasing bananas on third-country
markets when domestic and ACP supplies did not meet demand, was required to proceed on the basis

®Reports of the Panels on "Norway - Restrictions on Imports of Certain Textile Products’, BISD 275119 (adopted on 18 June 1980).
"United States- Importsof Sugar from Nicaragua' BISD 31567 (adopted on 13 March 1984); and"EEC - Restrictionson Imports of Dessert
Apples - Complaint by Chile", BISD 365/93 (adopted on 22 June 1989).

“Report of the Panel on "Norway - Restrictions on Imports of Certain Textile Products', BISD 275/119 (adopted on 18 June 1980).

“dem.

“’E.g., Despacho Normativo N0.51188.
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of three objective criteria, namely, the date of availability of the goods, the quality of the products
available at the time of delivery, and the price of the product.

102. Apart from the objective discrimination resulting from the potential non-availability of specific
qualitiesin someregionsof production at aparticular period of the year, no discrimination was applied
on the basis of origin for these supplies. One could objectively consider that when purchasing abroad,
GIEB fulfilled, asregards direct imports, the requirements of Article XVI11:1(a) and (b) of the Genera
Agreement.

103. Moregeneraly, andwith respect to importsthrough other member States, the French authorities
regularly published noticestoimporters. Licencesusually had avalidity of six monthsand weregranted
after asimultaneous examination of the applications. Consequently, it appeared that the administration
of licences by the French authorities with respect to indirect imports met the requirements of
Article XI111:2(b) of the General Agreement.

104. Colombia said that the EEC offered arguments only in defense of France and Portugal, which
left oneto infer that with respect to other member States the EEC conceded that they did discriminate
in violation of Article XIIl. Further, in a previous case involving EEC textile quotas against Hong
Kong, thepanel found that any quotadifferentiati on between suppliers depending on their categorization
indifferent geographi cal zoneswasincompatiblewith thenon-discrimination mandateof Article X111:1.
Similarly, inanother case, apanel held that Norway' s desire to aid devel oping countriesin accordance
with Part IV of the General Agreement did not justify discrimination against other countries.

Article Il - Schedules of Concessions

105. Costa Rica, Guatemala, Nicaragua, and Venezuela said this Article was designed to ensure
the security and predictability of concessions granted by one contracting party to al other contracting
parties. The EEC had bound its 20 per cent ad valorem import duty for bananas in 1963. It had
resubmitted its Schedule of Concessions during the period 1973-1974, when Denmark, Ireland and
the United Kingdom joined the EEC, and again bound the 20 per cent tariff for bananas on each occasion.
Subsequently, when Greece, Spain and Portugal joined the EEC, the Schedule of Concessions of the
EEC (Schedule L XXX) once again included the 20 per cent bound duty for bananas. This concession
was made without any reservation by the EEC, and it had therefore to be understood that the 20 per
cent binding was an unconditional concession that could not be impaired or changed for the worse
without violating Article Il of theGenera Agreement. TheL atin American bananaexporting countries,
contracting parties of the GATT, had, as principal suppliers of bananas to the EEC market, a direct
interest in thetariff concession granted by the EEC for bananas. Thisbinding constituted acontractual
obligation for the EEC which was, moreover, an integra part of the Genera Agreement through
Article I1:7. Consequently, pursuant to this Article, the EEC was obliged to refrain from applying
any measure that impaired the concession granted.

106. In the case under consideration, the quantitative restrictions and licensing systems applied by
France, Italy, Portugal, Spain and the United Kingdom to banana imports from the Latin American
countries restricted and, in certain cases, totally prevented access to the markets of various EEC
countries, thus impairing and even nullifying the value of the above-mentioned concession. It was
reasonabl e to assume that the complaining parties when ng the value of the concession granted
by the EEC, took into account the benefits accruing to them from the binding including the security
that thisconcessionwould bemaintained over time, thus permitting futuretradeopportunities. Although
the EEC had not formally maodified the 20 per cent binding, in practice it had diminished the value
of the concession granted for bananas from the outset, thereby affecting a crucia principle which was
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an essential element of the GATT system, namely, the predictability and security of tariff bindings.*
Hence, the restrictions adopted by some member States had nullified the validity of this assumption,
and thus impaired the value of the concession obtained by the complaining parties.** Consequently,
the régimes existing in certain EEC member States infringed Article 11:1(a) insofar as they constituted
less favourable treatment than that provided for in the Schedule of Concessions of the EEC annexed
to the General Agreement, which could not be justified under any of the provisions of the General
Agreement.

107. TheEEC considered that the question of aviolation of, inter alia, Article Il had not been discussed
during consultations or good offices. Therefore, the EEC considered that the Panel should refrain
from ruling on the above issue. The EEC referred to its argumentation on Article XXIV (see:

paragraph 216 et seq.).
Article 11 - National Treatment on Internal Taxation and Regulation

108. Colombia said that once products of a GATT contracting party entered into the commerce of
another contracting party, Articlelll prohibited any discrimination against such products through laws
or regulationsaffectingtheir interna sale, offeringfor sale, purchaseor distribution. Article Il required
that products of a contracting party be accorded treatment no less favourable than that accorded to
domestic products.

109. In violation of this requirement, the licensing schemes of France had the purpose and effect
of protecting domesticaly produced bananas from competition from Latin American bananas by inflating
pricesfor thelatter. Under the Frenchlicensing schemefor bananas, import licencesfor Latin American
bananas were granted only to an association of bananaproducers and marketers. This association then
sold the Latin American bananas to a government-controlled committee, at the price prevailing for
domesticand certain ACP bananas. Thelicensing system thusadded an unnecessary layer of transactions
that increased the price of Latin American bananas, reducing their competitiveness against domestic
and ACP bananas.

110. While maintaining its procedura objections regarding Colombia s claim under Article 11, the
EEC replied that it wasthe EEC' s understanding that what Colombia was complaining about was more
related to the functioning of the GIEB than to any issuerelating to Article I1l. Moreover, thelanguage
of Article Ill supported the conclusion that Article 1l related to measures by governments, not to
measures by entities with specia privileges which fell under Article XVII. The GIEB was an entity
to which specia privileges had been granted by the French authorities. 1t consequently fell within
the scope of Article XVII of the Genera Agreement. Article XVII did not require contracting parties
to eliminate monopolies. Therefore, the introduction into the bananatrade of an additional "layer of
transaction”, i.e., the GIEB was not in violation of the General Agreement. The obligations borne
by the GIEB under Article XVII could be summarized as follows:

(i) the entity should act when purchasing or selling on a non-discriminatory basis
(Article XVII:1(a));

(i)  the entity should make purchases or sales solely in accordance with commercia
considerations (Article XVI11:1(b)); and

“Report of the Panel on"EEC - Restrictions on Imports of Applesfrom Chile", BISD 275112, paragraph 4.2 (adopted on 10 November
1980).
“Report of the Panel on "Treatment by Germany of Imports of Sardines’, BISD 15/53, paragraph 17 (adopted on 31 October 1952).
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(iii) theentity should afford the enterprises of the other contracting parties adequate opportunity,
in accordance with customary business practices, to compete for participation in such
purchases or sales (Articles XVII:1(b)).

111.  Withrespect to condition (i), nothing supported the Colombian claim that Latin American products
imported by the GIEB were treated in a discriminatory manner. In this respect, it should be noted
that the GIEB could not discriminate against Latin American bananas when reselling them, as they
were most of the time the only products imported by this entity to make up for the shortage of supply
by domestic and ACP producers. Regarding condition (ii), it should be recalled that the GIEB, in
selling imported bananas at the domestic market price, was acting in accordance with commercial
considerations. By doing so, the GIEB did not reduce the competitiveness of L atin American bananas
as, by the time they were imported (i.e., in case of shortage), there was no longer competition from
domestic or ACP production. Consequently, the French import mechanism did not fall within the
scope of Article 111:4 and fully complied with the requirements of Article XVII. With respect to condition
(iii) above, it had already been demonstrated that it was fully met by the GIEB.

112. Colombia rejected this explanation. Whether Article XVI1I or Article Il applied to the GIEB
was of little consequence. What was of consequence to this Panel was that the GIEB functioned in
amanner inconsistent with the EEC' s obligations under the General Agreement. Thisentity, however
characterized, served to increase the price of Latin American bananas to the levels prevailing in the
domestic market for more costly, otherwise non-competitive bananas. Colombia requested the Panel
to find that this was a denia of nationa treatment under Article Il1, because it had the purpose and
effect of making Latin American bananas less competitive.

113. Alternatively, the Panel should find aviolation of Article XV1I, which expressly required that
the State-trading enterprises act in a non-discriminatory manner, because the GIEB:

) discriminated by buying and ratcheting upward the prices of Latin American bananas;

(i)  did not make purchases or sales solely in accordance with commercial considerations,
but rather operated for the purpose and with the effect of protecting domestic and ACP
bananas from Latin American banana competition; and

(iii) did not accord the complaining parties and the ACP contracting parties equaly the
opportunity to be subjected to such price-ratcheting operations.

114. The EEC replied that the Colombian submission apparently neglected an essential element of
the functioning of the GIEB, which was that the GIEB only intervened in case of shortages of supply
from domestic and ACP suppliers. Any "mark-up" made by the GIEB on saes of bananas was by
no means a denial of national treatment because nothing in the fact that bananas from Latin America
weresold at the French market price could lead to the conclusion that they were granted lessfavourable
treatment, within the meaning of Article 111:4, after they wereimported into France. Moreover, once
requested to purchase bananas, the GIEB did not commit any of the infringements of Article XVII
alleged by Colombia. Indeed, marking-up a purchase price was norma commercia behaviour and
no evidence had been submitted that the GIEB would sell abovethe French domestic price; nointention
of protecting ACP or domestic producers materially resulted from the purchasing action of the GIEB
and, finaly, therewasnoissuesuch assubjecting ACP and L atin American bananasto " priceratcheting”
as the GIEB was not in charge of purchasing bananas from ACP countries.

115. Colombia said that the Portuguese licensing tender system had similar purposes and effects.
The Portuguese government announced a tender for a certain amount of third country bananas a a
specified referenceprice. Thegovernment then granted licencesto importerswho proposed the highest
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guoted price exceeding thereference price. Like the French licensing scheme, the Portuguese scheme
kept prices for Latin American banana imports artificially high to maintain a price preference for
domestically grown bananas. These practices denied Latin American banana imports treatment as
favourable as that accorded to domestic bananas, thereby violating Article I11:4 of the General
Agreement.®

116. TheEEC replied that the Portuguese licensing system fully met the requirements of Article XI11
and the relevant provisions of the 1979 Tokyo Round Agreement on Import Licensing Procedures.
The EEC aso recalled that it was generally recognized that the auctioning of licences was among the
fairest systems available in the administration of licences.

Article VIII - Fees and Formalities Connected with Importation and Exportation

117. Colombia argued that Article VIII disdlowed fees and formalities associated with import licensing
requirements that served as "indirect protection to domestic products’. Yet, in the case of France,
the bananas from Latin Americathat were allowed entry were subject to import licensing regulations
designed expressly to inflatethe price of thethird country fruit to thelevel of the higher-priced domestic
fruit. Latin American banana exporting countries were thus denied their comparative advantage, as
well as their General Agreement rights under Article VIII.

118. Franceallowed bananaimportsfrom Latin Americaonly wheninterna demand exceeded supply
from the EEC and ACP countries. The balance of supply was then subject to a complex licensing
tender system granted to the highest bidder, which artificially increased the price of bananasfrom Latin
Americacompared to EEC and ACP bananas. The system became in practice a mechanism to protect
EEC and ACP bananas. Asaresult of their lower level of competitiveness, prices of Latin American
bananas were driven up in order to reach the same level as bananas in the EEC and ACP countries.
Theimport system gpplied in France was therefore contrary to Article VI11:1(a). Thisimport requirement
also maximized theincidence of the discriminatory application of import formalitiesin aclear violation
of Article VIII:1(c).

119. The EEC replied that Colombia had made an irrelevant link between the licensing system and
the resale price applied by the GIEB. Indeed, the licensing system, as applied by France, did not as
such result in a price increase. The price increase resulted from the intervention of the GIEB, not
from the licensing scheme. Any mark-up by the GIEB was by no means a" fee associated with import
licensing requirements’; it only resulted from the costs of the functioning of the GIEB, which acted
as an importer, and from the French market price.

120. Colombia claimed that in Portugd alicensing tender system inflated the price of bananas from
Latin Americaso asto maintain aprice preferencefor bananasfrom Madeira. Thisimport requirement
established in fact a minimum import price, i.e., the licensing tender system pushed up the price of
Latin American bananas, thereby giving additiona protection to the domestic producers, in violation
of Article VIII:1(a).

121. With respect to the Portuguese licensing system, the EEC responded that this régime fully met
the requirements of Article Xl and the relevant provisions of the 1979 Tokyo Round Agreement on
Import Licensing Procedures. It was also generally recognized that the auctioning of licences was
among the fairest systems available in the administration of licences.

122. Colombia argued that in the United Kingdom bananaimports from Latin Americawere subject
to licensing to cover the supply balance left after ACP bananas had acquired their allotted share of

“Report of the Panel on "EEC - Measures on Animal Feed Proteins', BISD 255/49 (adopted on 14 March 1978).
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the market. The Banana Trade Advisory Committee alocated import licences on a monthly basis to
ripenerslocatedinthe EEC. Thismonthly allocation of import licenceswasan additiona import burden
for Latin American exporters who could not predict, in time, when and how the banana market was
going to be open, which in turn meant more burdensome import requirements and formdities in violation
of Article VIII:1(c).

123. TheEEC repliedthat the system wasappliedin atransparent and objectivemanner, in conformity
withtherequirementsof the Agreement onImport Licensing Proceduresnegotiated inthe Tokyo Round.
Colombiahad adduced no evidenceto demonstratethat theUnited Kingdomlicensingauthoritiesapplied
the system in adiscriminatory fashion or that they charged fees or made applications subject to formalities
which violated the provisions of Article VIII of the Genera Agreement.

Subsequent Practice, Acquiescence and Estoppel

124. The EEC argued that the subsequent practice of the CONTRACTING PARTIES had modified
the obligations of the contracting parties under Part Il of the GATT in away that the specific residual
restrictions on the importation of bananas from the complaining countries were not illegal. Under
the law governing international trade it was established that subsequent practice by the parties in the
application of atreaty had to betaken into account asaprimary meansof interpreting thetreaty provision
concerned. This rule was well-established in public internationa law, and codified in Article 31(3)(b)
of the Vienna Convention on the Law of Treaties (1969). It had been acknowledged in past GATT
panel reports®® and was recognized and defended by scholars of international trade law.*’

125. Furthermore, it was firmly established under customary internationa law, that subsequent practice
by the parties could not only affect the interpretation of treaty provisions but could also modify such
provisions. This followed from the basic rule that rights and obligations, as well as procedura
mechanisms in international bodies, could be altered by the consensus of the parties concerned. The
practice of the parties concerned did not need to be in any way formal,*® or even express. Under the
concept of " acquiescence”, recognized by thelnternational Court of Justice, for example, inthe" Temple
of Préah Vihéar" case,* the mere tolerance of the practice of other contracting parties could modify
the respective rights and obligations of the parties under a treaty.

126. In the "Canada-EC Arbitration on the Agreement on Ordinary Whesat", the arbitrator,
Mr. Patterson, used theprincipleof acquiescencetointerpret the General Agreement and the Agreement
on Ordinary Wheat. The award had expressly stated that:

"a properly functioning multilateral international trading system does require that after
acertain period silence must be considered acceptance of astate of affairsor abandonment
of aclaim. The predictability and stability that are central features of the GATT system
requirethat. | concludethat by silencefor so long on the Agreement on Ordinary Wheat
Canadahasrdinquished any rightsunder the Genera Agreement shemight have possessed
under it in 1962."*°

“Report of the Pandl on " Japan - Customs Duties, Taxes and Labelling Practices on Imported Wines and Alcoholic Beverages', BISD 34583
(adopted on 10 November 1987); and " United States - Restrictions on Imports of Sugar”, BISD 365/331, 342 s. (adopted on 22 June 1989).

“47Jackson, The World Trading System (1989), page 88 ss.; Hudec, The GATT Legad System and World Trade Diplomacy (1975), pages 187
and 205; Long. Law and its Limitations in the GATT Multilateral Trade System (1985), pages 19 and 94 ss.; Petersmann, Strengthening
the GATT Procedures for Settling Trade Disputes, The World Economy 11 (1988) 65 s.; Benedek. Die Rechtsordnung des GATT aus
Volkerrechtlicher Sicht, pages 128 ss. and 147 ss.

“8Beagel Channel arbitration, ILR 52, page 224.

“I.C.J. Rep. 1962, page 33.

®Canada - European Communities Article XXVIII Rights, Award by the Arbitrator, BISD 37580.
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127. The EEC believed that the Panel should find with regard to the bananaimport régimesin this
specific casethat therewas along-standing practiceby the CONTRACTING PARTIESto exempt these
residual régimestemporarily fromtherulesinPart |1 of the General Agreement asfar asthey prohibited
import restrictions. This conclusion should be reached by considering: (@) the notoriety of the facts
involved; (b) the genera tolerance of these measures by the GATT contracting parties, especialy by
those most interested in the matter; (c) the period of time the parties tolerated restrictions associated
with the EEC banana import régimes; (d) the area of law concerned; and (€) the basic aims and
mechanisms of the Genera Agreement.

128. The CONTRACTING PARTIES had been notified by the member States of the existence and
the scope of al import restrictions regarding bananas, either under the existing legisation clause, or
under the procedures established for residua restrictions, or under the import or export licensing
requirementsof the Agreement on Import Licensing Proceduresor the Agreement on Technical Barriers
to Trade. Theimport restrictions applied by member States of the EEC werelisted in acomprehensive
way in numerous documents,* some of them provided by the Secretariat of the GATT. These legal
régimes were known to all contracting parties, and were made known to acceding parties at the time
of the negotiations for the accession of these countries. The banana import régimes of the member
States of the EEC had been tolerated sincethetime of their establishment. Accordingto the Agriculture
Documentation Inventory of Non-Tariff Measures from 22 July 1982, only Brazil commented on the
import restrictions for bananas by France and the United Kingdom; Nicaragua as well as Colombia,
both GATT contracting parties at that time, neither protested nor commented on these régimes.>* A
lengthy period of time had |apsed beforethefive L atin American countriesfor thefirst time complained
about the banana import restrictions operated by some member States of the EEC. Nicaragua had
been a GATT contracting party since 1950, Colombia since 1980, Costa Rica and Venezuela since
1990, and Guatemala since 1991.

129. Also, the import régimes in question were "residua restrictions' for agricultura products.
Residual restrictionsweretemporary exemptionsfromtheoverall tradeliberalization because of specific
economic and socia situations in the sectors concerned. The contracting parties had tolerated these
guantitative restrictions since the 1950s and had instituted a notification system to make therestrictions
applied transparent. In October 1983, the Chairman of the Committee on Trade in Agriculture had
stated in his report:

"Thecross-examination of trading policiesvery clearly demonstrated awel l-known phenomenon,
namely that the contracting parties have al had recourse to a more or less broad range of
restrictive practices, affecting both imports and exports. The perception which governments
have of such restrictive measuresis, broadly speaking, that their rights under the GATT permit
them to take such measures."*

130. Furthermore, in the view of the EEC, the basic aim of the General Agreement was to establish
security and predictability in international trade relations.> The more predictable the legal rules were,
the better international trade performed. In this respect, actual practice mattered most. Therefore,
the Panel had to give specific consideration to the practice of the CONTRACTING PARTIES while
stating the existing law to ensure the basic aims of the GATT. The Panel dso had to give weight to
thenatureof the GATT system as adynamic process of readjusting the respectiverightsand obligations
through "mutual claims and tolerances'.

SIE.g., L/1769 (29 May 1962); L/3754/Add.2 (1 February 1973); AG/FOR/REV/EEC/1 (6 July 1987); NTM/W/6.
2AG/DOC/2/EEC/1, pages 33 and 35.

% Progress Report to the Council of Representatives’ (L/5563), BISD 305100, page 101.

%Report of the Panel on "United States Manufacturing Clause", BISD 315/74 (adopted on 15 May 1984).
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131. Finally, the Panel should give ample attention to the specific facts of this case whileinterpreting
Part | of Generd Agreement. Such a case-by-case gpproach, which could permit an ad hoc interpretation
of a provision of the General Agreement, was the standard method of interpretation of the General
Agreement evidenced by past panel reports.® Taking all these elementsinto consideration, there could
be no doubt that the practice of the CONTRACTING PARTIES had modified the rules of Part Il of
the Genera Agreement as to the bananaimport restrictions by some of the EEC member States. They
were, therefore, consistent with Part |1 of the Genera Agreement.

132. Costa Rica, Guatemala, Nicaragua and Venezuela said that it could not be argued at any time
that the long-standing existence of the national regulations not being chalenged in any way justified
breaches of the General Agreement. Nor could it be claimed that failure to challenge these measures
inthe past implied tacit acceptance of them. GATT practicein this areahad been clear and convincing,
and there was no reason whatsoever to justify disregarding it in this case. In accordance with this
practice, it had been recognized that restrictive measures that had been in force for along time did
not ater the obligations assumed by contracting parties under the General Agreement.

Thus, a panel report adopted in 1983 had stated that:

"it would be erroneousto interpret the fact that the measure had not been subject to Article XXI11
over a number of years, as tantamount to its tacit acceptance by contracting parties".*®

The report of another panel, adopted in 1984, unequivocally confirmed GATT practicein this sense,
reaffirming that thefact that restrictionshad beenin existencefor along timedid not alter the obligations
which contracting parties had accepted under provisions of the General Agreement.®’

133. Given the specia character of the General Agreement and the existence of clearly established
rules and practices for its application and interpretation, there could be no doubt that in this case the
Panel had to resolve the matter strictly in the light of the provisions of the General Agreement and
on the basis of the above-mentioned practice that had been developed through the decisions of the
CONTRACTING PARTIES. Since it had been made clear that the reports of other panels dealing
with this subject matter unquestionably applied in the present case, even if one wished to apply the
principles of international law invoked by the EEC to the present dispute, it would not be possible
to do so becausetherequirementsfor doing so had not been satisfied. One could not draw theconclusion
that the actions of the complaining parties governments concerned implied tacit recognition of, or
consent to, the régimes under consideration. Thus, it had to be borne in mind that, in international
law, treaty provisions tended to prevail over customary rules for reasons of legal security, so that the
non-formal expression of the parties wishes, such as the mere tolerance of the infringement of contractua
obligations, was only accepted on an exceptiona basis.

134. Moreover, an argument of acquiescence would clearly be unacceptable in the case of some of
the complaining parties which had acceded to GATT as recently as in 1990 or 1991, and which in
this short time had repeatedly expressed to the EEC their desire that it should bring the régimes in
guestion into conformity with the General Agreement. To claim that the failure to chalenge these
régimes during the process of the accession of the complaining parties to GATT was tantamount to
amodification of rights and obligations under the General Agreement would beto disregard completely
the true nature of these processes. It would be unacceptable to claim that during the negotiations for

*Reports of thePanelson " Japan- Restrictionson Importsof Certain Agricultural Products’, BISD 355163 (adopted on2February 1988);
" Japan - Customs Duties, Taxesand Labelling Practiceson Imported Winesand Alcoholic Beverages', BISD 34583, paragraph 5.6 (adopted
on 10 November 1987); and "Jamaica - Margins of Preference”, BISD 185183, page 187 (adopted on 2 February 1971).

%Report of the Panel on "EEC - Quantitative Restrictions Against Imports of Certain Products from Hong Kong", BISD 305/129,
paragraph 28 (adopted on 12 July 1983).

5"Report of the Panel on "Japanese Measures on Imports of Leather”, BISD 31594, paragraph 45 (adopted on 15/16 May 1984).
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accession, measures maintained by a contracting party contrary to the Genera Agreement could be
legitimized simply because the acceding party did not refer to their existence at that time. It should
be borne in mind, aso, that accession processes were unilateral, with the acceding party alone being
reguested to bring its trade régime into conformity with the General Agreement, in addition to the
concessions it had to make as its "admission price'. In such situations, it was easy to see why
international law had accepted that silence did not necessarily mean acquiescence. Injoining GATT,
the complaining parties' governments concerned had assumed all the rights and obligations stemming
from the General Agreement, and could not accept the assertion that they had renounced some of these
rightsin exchange for alleged benefits from the EEC's member States. It was truethat for many years
Nicaragua did not lodge any complaint in GATT concerning EEC restrictions on bananaimports, but
it was likewise true that Nicaragua had not been a banana exporter. Its production was very small
and its share in foreign trade of very little importance. Furthermore, banana exports were somewhat
sporadic, as production was not aways sufficient. 1n addition, Nicaragua s banana exports were not
directed towards the European countries having the more restrictive systems.

135. Colombia argued that an acceding country was in no position to negotiate on individua restrictions
applied by contracting parties. On the contrary, following GATT practice, the acceding country had
to pay for its "entry". This contribution was made through a list of concessions that was added to
the General Agreement. The acceding country was called upon by individua contracting parties to
make tariff and sometimes non-tariff concessions.® It followed, then, that Colombia had not been
in a position to challenge the import régimes applied to bananas by some EEC member States which
were inconsistent with the General Agreement.

136. Colombia rejected the EEC's argument that the "subsequent practice” or behaviour of the
contracting partieslegitimized itsillegal conduct. Reliance on the Vienna Convention to interpret the
Genera Agreement was misguided for several reasons. First, it did not formally apply to the Genera
Agreement, but was often considered as a codification of customary international law. Second, the
Convention did not assign "subsequent practice” a primary role as an interpretative tool of treaties.
Article 31 stated that "[a] treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in the context and in light of its object and purpose."*®
Applying the ViennaConvention' s prescribed method of construction, then, theEEC' sillega practices
could not be considered consistent with the " ordinary meaning" of the Genera Agreement and could
not be considered acceptable when they undermined the very "object and purpose" of the Genera
Agreement, namely trade liberalization.

137. To support the argument of acquiescence, the EEC invoked an arbitration case of 1990 between
the EEC and Canada, which Colombia did not recognize as a precedent for this case, for two reasons:
the dispute between the EEC and Canada took placein very specia and clearly distinct circumstances,
involving the examination of a bilateral agreement concluded between the two parties mentioned. In
aDecision of 9 August 1949, the CONTRACTING PARTIES expressly stated that the determination
of rights and obligations arising under a bilateral agreement was not a matter within the competence
of the CONTRACTING PARTIES. Theforce and validity of arbitration awards were different from
that of Decisions of the CONTRACTING PARTIES. While arbitration was explicitly provided for
in the 1989 Decision, paragraph E.3 expressly stated that "the parties to the proceeding shall agree
toabideby thearbitration award." Moreover, therelevant provisionsof thebilateral agreement between
the EEC and Canada referred to future legislation and not to existing, aready negotiated, rules such
as Articles I, 11, 11, VI, X1, XIlI, XXV, and Part IV of the General Agreement, with reference
to which the Pandl had to rulein this dispute. Colombia said it might therefore be concluded that the

%Long, Law and its Limitations in the GATT Multilateral Trade System, page 36.
%"Vienna Convention on the Law of Treaties Between States and International Organizations or Between International Organizations”,
25 1.L.M. 543 (1986), reproduced form UN General Assembly Document A/CONF.129/15 20 March 1986.
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above mentioned bilateral award had effects"inter partes’, but without thereby binding or committing
in any way the CONTRACTING PARTIES.

138. Inaddition to the above, the EEC's argument faltered on numerous factual grounds. Colombia
and the other complaining parties had not acquiesced in the EEC's banana régime, but had protested
against it on many occasions. Recalling that GATT was at the same time a legal framework and a
forum for negotiations, Colombia mentioned how, for example, from the time Colombia acceded
provisiondly tothe GATT (1975), and through the conclusion of the Tokyo Round, Colombia actively
participated in the process of further liberalization of tropical products, having bananasclearly in mind.
Likewise, Colombia did participate fully in the preparation of the work programme adopted at the
Ministeria Session of the CONTRACTING PARTIES held in November 1982, favouring further
liberalization of tropical products. Since then, and particularly in 1986, Colombia had proposed, as
an objective for the negotiations in the area of tropica products, the fullest trade liberalization of al
tropical products, an abjective that was finaly accepted by al participants in the Uruguay Round,
including the EEC.

139. Furthermore, the EEC' sreferenceto aprevious panel report regarding Japan - Customs Duties,
Taxesand L abelling Practices on Imported Winesand Alcoholic Beverages merely confirmed the above
rule, in the sense that subsequent practice was then subordinated to the " ordinary meaning of the terms
in the context and purpose of the treaty”, as a primary means of interpretation.

140. TheEEC argued that the Panel should prevent the complaining partiesfrominvoking their rights
under Part |1 of the Genera Agreement by applying the principleof "estoppel”. Thecomplaining parties
had not only "slept upon their rights" but they had, in particular, allowed member States of the EEC
to continue with the application of the banana import restrictions while deriving negotiating benefits
in other areas of international trade from EEC member States.

141. The concept of "estoppe”, was based on the notions of equity and good faith performance of
rights, and prevented a party from asserting a right under international law without abrogating it
materialy. Thisrule of law was firmly established in customary international law, often applied by
international tribunals,® and was partly codified in Article 45 of the Vienna Convention on the Law
of Treaties (1969). The principle of estoppel was equally applied by the arbitrator in the Canada-EEC
Arbitration on the Agreement on Ordinary Wheat, while stating the respective rights and obligations
of the parties under the General Agreement and the Agreement on Ordinary Wheat.®

142. The complaining parties had been expressly notified by the EEC member States of the existence
and the scope of the bananaimport régimes. Neither in the negotiations concerning the specific terms
of their accessionto the GATT, nor in those as regards the various co-operation agreements concluded
between them and the EEC, had the complaining parties asked for thetermination of the bananaimport
régimesin place. If indeed the bananatrade was of such vital interest to the Latin American exporters,
they were under a lega duty to complain about the banana import régimes. Because they did not
protest but accepted other tradebenefitsin exchangefor the continuation of thebananatraderestrictions,
they should now be barred from claiming the inconsistency of the EEC's bananaimport régimes with
Part 11 of the General Agreement. If the Panel were to find that the complaining countries were not
prevented from claiming an infringement of their rights under Part 11 of the General Agreement, the
Panel would give the complaining parties benefits which they had not bargained for, and they could
not legitimately expect to obtain. The Panel would thus alter the carefully negotiated balance of rights
and obligations between the two sides.

%E.g., Fisheries Case (United Kingdom v. Norway), 1.C.J. Rep. 1951, page 139; Arbitral Award of the King of Spain, 1.C.J. Rep.
1960, page 209 and 213; Temple of Préah Viehéar, I.C.J. Rep. 1962, page 32; Flegenheimer Claim, ILR Vol.25, page 151.
61" Canada/European Communities Article XXVIII Rights, Award by the Arbitrator, BISD 37580, page 86.
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143. Costa Rica, Guatemala, Nicaragua and Venezuela said that application of the procedura
principle of "estoppel" to this case would be inadmissible. As had been clearly established by
international doctrine and precedent, for "estoppel” to exist it was not sufficient for a party to act in
aspecificway, but theremust a so beaninjury resulting from thisactionfromanother party. Underlying
"estoppd " wasthe principle of good faith, whereby the behaviour or attitude of a state that encouraged
another to adopt a certain position could not cause injury to the latter.

144. The complaining parties had not acted in any way that could be interpreted as acceptance of
the régimesin question, or as recognition of an alleged change in the obligations ensuing from Part 11
of the Genera Agreement for the EEC. Consequently, under no circumstance could it be claimed
that the complaining parties, through their behaviour in legally significant situations, had led the EEC
to take positions in which they would be injured if the Panel were to uphold the complaint.

145. Colombiaarguedthat it and the other complaining partieswerenot " estopped” from challenging
the EEC bananarégime. First, there was no clear doctrine of "estoppel” inthe GATT. To recognize
such a doctrine would threaten the objectives and purposes of the Genera Agreement, i.e., to hold
that any violation must be immediately challenged once it occurred or it would be otherwise forfeited,
would undermine the GATT's goal of greater trade liberalization. Colombia referred to one of the
findings of the Panel on "EEC - Quantitative Restrictions Against Imports of Certain Products from
Hong Kong":®

"The Panel considered it would be erroneous to interpret the fact that a measure had not been
subjected to Article XXII1 over a number of years, as tantamount to its tacit acceptance by
contracting parties’.

Colombia agreed fully with this statement of principle.

146. Colombia further stated that the findings of the above panel should be enforced to ensure that
contracting parties (such asthe EEC) observed what little disciplinethe General Agreement did provide
for agricultura products. Furthermore, as stated by the Hong Kong panel itself, the economic and
socia circumstances lay outside the Panel' s consideration, since they did not come within the purview
of Articles X1 and XIII of the General Agreement. Colombia requested the Panel to reject, as having
no basisin GATT jurisprudence, the EEC's arguments that the complaining parties, including Colombia,
were prevented from challenging the EEC' s violations of the General Agreement because of " estoppel”
principles and subsequent practice.

Existing legidlation

147. The EEC noted that paragraph 1(b) of the Protocol of Provisional Application (PPA) provided
that the signatories undertook to apply provisionaly:

"Part 1l of (the General Agreement on Tariffs and Trade) to the fullest extent not inconsistent
with existing legidation”.

148. Thelegal effect of paragraph 1(b) (and of the respective provisions of subsequent protocols of
accession) was that legislation of contracting parties which existed at the date of the PPA (or at the
subsequent date of accession) should not be affected by the implementation of the provisions of Part
Il of the General Agreement. Therefore, once avalid case under paragraph I(b) of the PPA was made
by a contracting party, this amounted to a genera exemption for that party from bringing its existing

52Report of the Panel on" EEC - Quantitative Restrictions Against Importsof Certain ProductsfromHong Kong", BISD 305129, page 138
(adopted on 12 July 1983).



DS32/R
Page 32

legislation into conformity with Part Il of the Genera Agreement. Subseguent GATT practice and
panel reports had clarified the conditions under which a contracting party's legislation might be
considered to fall within the existing legislation exemption. In order to be eligible for this exemption
such legislation had to:

) predate the PPA;
(i)  belegidation in aformal sense; and
(iii) be mandatory in character by its terms or expressed intent.®

149. Asconcerned thefirst condition, theEEC stated thatinaruling of 11 August 1949, the Chairman
of the CONTRACTING PARTIES decided that "existing" legislation in paragraph 1(b) of the PPA
referred to legislation that existed on 30 October 1947.% For those countries which were not among
the original contracting parties, the date was that of the protocol providing for their accession to the
GATT. Furthermore, it was well-established GATT practice and law that subsequent amendments
did not result in the origina "existing legislation" losing its status, provided that the degree of
inconsistency with Part I1 of the Genera Agreement, asaresult of the amendment, was not increased.®
In this respect, it should be recalled that amendments should not be confused with implementing
measures, i.e., such measures should not be considered for the purpose of establishing whether the
legislation had become less inconsistent. Also, a mere change of statutory form - as opposed to
substantive changes - would not disqualify a provision as an exception under the PPA. Theissue was
discussed in the "Brazilian Internal Taxes' case (BISD Vol.l1/181), the conclusions of which were
based on the assumption that thefact of amending the provision wasirrelevant to the question of legality
under the PPA. Rather, it was the content of the amendment which was of importance. Thisfinding
was subsequently confirmed by the " United States Manufacturing Clause" case (BISD 31574). The
legislation of al the member States applying import restrictions complied with the above conditions.
The legidlation that established for the first time the import restriction or other type of import régime
was introduced well before 30 October 1947 or the date of accession to the GATT for those member
States that were not among the origina signatories to the GATT.

150. As concerned notification requirements, it was well-established GATT law that there was no
obligation to notify existing legislation to the GATT in order to be ableto claim the existing legislation
exception. Failureto report existing legislation pursuant to requests made by the GATT in 1955-1958
could neither be taken as evidence that those countries claimed no existing legislation rights, nor that
only reported legislation was covered by the existing legislation clause.

151. Costa Rica, Guatemala, Nicaragua and Venezuela argued that proof that the EEC had no
rights under the existing legislation clause was provided by the fact that although it had had various
opportunitiesin GATT to notify the other contracting parties of the existence of rightsunder this clause,
the EEC had never doneso. When in 1955 the contracting partieswererequested to provideinformation
on their mandatory legislation in force that was inconsistent with Part 11 of the General Agreement,
none of the member States that were GATT contracting parties at the time had notified any such
legislation.®® They referred to two pane reports which confirmed this point of view.®” During the
Uruguay Round negotiations, the EEC had proposed that the Protocol of Provisiona Application be

%Report of the Panel on "Norway-Restrictions on Imports of Apples and Pears’, BISD 36S5/306 (adopted on 22 June 1989).

®BISD Vol. 11/35.

®BISD Vol. 115/181(1949); and document L/5609 (1984).

®Document L/309 of 19 January 1955 and its addenda.

5’Reports of the Panels on "Norway - Restrictions on Imports of Apples and Pears’, BISD 365306", paragraph 5.9 (adopted on 22
June 1989); and "EEC - Quantitative Restrictions Against Imports of Certain Products from Hong Kong, BISD 305129 (adopted on 12
July 1983).
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reviewed on the grounds that "the continued possibility to justify certain forms of trade restriction on
the basis of legislation predating the establishment of the General Agreement is an anachronism".®
In its proposal, the EEC stated that the Protocol of Provisional Application was never conceived as
a permanent derogation from Part 11 of the General Agreement. In the Uruguay Round, it had been
agreed that information should be requested from governments on the | egislation which they considered
to be covered by the terms of paragraph 1(b) of the Protocol of Provisional Application. Asaresult,
17 contracting parties replied to the questionnaire, including the EEC, which stated in a letter dated
9 February 1992 that it did not maintain any legidlation of this kind.®

152. Colombia argued that the national legislation for which the EEC had invoked the existing
legidlation clause did not meet the requirements of that clause.

153. Moreover, Colombia recalled that the reference to the PPA by the EEC was inconsistent with
the EEC' s position in the Uruguay Round concerning the desirability of eliminating this instrument.
The EEC had stated itself that a decision to put an end to the special derogations of the PPA "would
constitute a timely signal of commitment to the multilateral trading system", "the PPA was never
conceived asapermanent derogationfrom Part 11 of the General Agreement”; and "the PPA constituted

an anachronism".

154. The EEC replied that the existing legisation clause of the PPA had now been in force since
1947 and al the attempts that had been undertaken until now to eliminate or progressively phase out
its applicability had failed. It was, therefore, reasonable to suggest that the existing legislation clause
had acquired life and trade value of its own in the maintenance of the balance of rights and obligations
under the General Agreement, and the EEC should not be expected to abandon unilaterally its rights
under it. This had been also the position taken by the EEC in the Uruguay Round Negotiating Group
on GATT Articles.

155. Concerning the second condition, the EEC noted that the condition that the legislation under
consideration must belegisation "in aformal sense" was added for the first timein 1989 by the report
of the Panel on "Norway - Restrictions on Imports of Apples and Pears'. Until then, GATT practice
and panel reports had explicitly or implicitly accepted that the term "legislation" covered legisation
adopted by parliament or the executive branch in a broad sense, as long as such legislation laid down
rules of law, in the areas covered by Part Il of the General Agreement, that were mandatory for the
executive. For example, inthe Report of the Panel on "Belgium - Family Allowances' " thelegislation
in question was a Roya Decree of 19 December 1939. The fact that it was a "decre€”, not a"law"
passed by parliament, in no way made any difference or influenced the reasoning of the panel. Indeed,
it wasthelack of mandatory nature of the Royal Decree of 1939 that led to the panel' s specific decision
in that case.

156. In the Report by the Panel on "Norway - Restrictions on Imports of Apples and Pears'
(BISD 365306), the panel did not state that Act No. 5was not legislationina"formal sense" because
it was passed by the King and not by the Norwegian parliament. The panel had simply held that, since
Act No. 5 was enabling (not mandatory) in character, this character could not be converted into a
mandatory one by the political programmes, white papers, recommendations etc., which had been
discussed in parliament but did not actually result in the adoption of formal legislation (whether by
parliament or by the King himself). This pand report, therefore, was clearly distinguishable on the
facts and in no way could be seen as modifying the above-mentioned long standing GATT practice

®BMTN.GNG/NG7/W/27 of 16 October 1987.

®DocumentMTN.GNG/NG7/W/71; anddocumentcirculatedby the GATT Secretariat, " Protocol of Provisional Application, Submissions
Received”, dated 25 March 1992.

Report of the Panel on "Belgium - Family Allowances’, BISD 1559 (adopted on 7 November 1952).
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and case law, according to which, in the view of the EEC, the term "legislation" covered any type
of legidation emanating either from parliament or from the executive branch, provided that it was
mandatory in character by its terms or expressed intent.

157. The specific role played by statutory law differed depending on the constitutional setting, and
lost legal relevance, for instance, whenever State law failed to distinguish between legislative and
executive power. Aswas clear from the previous description of thelegal régimes of the member States
applying import restrictions, some of the legislation of the member States was adopted in certain legal
or social circumstances during World War |1, in the middle of acivil war, or in a period of politica
instability, when parliaments might not have existed or could not be convened in normal sessions.
Under such circumstances, theexecutive branch had tofill the gap and take the necessary |egal measures
that were required for the State to perform its legal functions (at least under the principle of implied
powers in emergency cases). Although reviewing and taking into account the constitutional status
of these measures in the particular legal and time frame of their adoption might be a very difficult
task for the Panel to assume, it was clearly not outside the normal réle of a panel in adispute settlement
context and it was permitted by the existing GATT rules on dispute settlement.™

158. The EEC concluded that, as regards the second condition for the application of the existing
legidlation clause, the concept of existing legislation covered not only "laws" in the formal sense, but
at least aso legidlative measures taken by the executive branch in execution of powers delegated to
it by parliament, "when such delegated powers were mandatory for the executive branch”". The EEC
also held the view that, under certain exceptional circumstances to be interpreted strictly, legidative
measures adopted by the executive branch, even in the absence of delegation by parliament, should
also be covered by the existing legidation clause. The term "exceptiona circumstances' should be
interpreted strictly and should normally cover situations of war, arbitrary political régimes etc., or
political systems in which the principle of separation of powers was not recognized, or when the act
of the executive authority was absolutely necessary for the State to perform its basic functions.
Conversaly, merely implementing measurestaken by the government or non-binding recommendations
or guidelines or white papers etc. would not be covered by the existing legislation clause, because they
were not of a mandatory character for the executive branch.

159. Concerning thethird condition, in the report of the Working Party on " Notifications of Existing
Measures and Procedural Questions' 2, approved by the CONTRACTING PARTIES on 10 August
1949, it wasagreed that theexisting |l egislation clause of the PPA appliedto existing legidlation, provided
that the legislation upon which it was based was of a mandatory character by its terms or expressed
intent, that is, that it imposed on the executive authority requirements which could not be modified
by executive action. This requirement was examined in the "Belgium - Family Allowances'
(BISD 15/59), case. In thiscase, the panel did not rule out the possibility that the existing legislation
(a Royal Decree of 19.12.1939) could qualify as mandatory”™. Indeed, the conclusions of the panel
appeared to be based not on the fact that the Royal Decree permitted the government to grant, under
certain well-specified conditions, exemptionsto countries applying comparable systemsof family socia
security protection, but on thefact that the Bel gian administration deviated from the specified conditions
without giving any reasonable explanation for itsaction. 1t wasthe EEC' s submissionthat, eventhough
theRoyal Decreehad |eft somediscretion to theexecutiveauthority tomodify it under certain conditions,
this discretionary aspect of the Decree did not affect its mandatory character.

""Understanding Regarding Notification, Consultation, Dispute Settlement and Surveillance”, BISD 265/210, at point 16 (adopted on
28 November 1979).

2BISD, Vol. 11/49.

"Report of the Panel on "Belgium - Family Allowances’, BISD 1559, paragraph 7 (adopted on 7 November 1952).
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160. Costa Rica, Guatemala, Nicaragua and Venezuela replied that the purpose of paragraph 1(b)
of the Protocol of Provisional Application was to enable the Genera Agreement to enter into force
without the impediments that would otherwise arise owing to the time it would take for countries to
bring their legislation into conformity with Part |1 of the General Agreement. Asthiswasthe purpose
of the provision, it was unacceptable that it should be interpreted as having a wider scope than that
it had always been considered to have. This had been recognized in the report of a panel which noted
that "it would not be justified to give this clause four decades after the entry into force of the Protocol
an interpretation that would extend its functions beyond those it was originally designed to serve".”
This limited scope called for a consistent, i.e., narrow interpretation of the content of this provision
by the contracting parties in such a way as to further the full application of the General Agreement.
This was recognized by the panel that examined the Norwegian restrictions on imports of apples and
pears”™, which in turn confirmed the interpretation that had been made of this provision by the
CONTRACTING PARTIES since 1949.

161. In the report of the Working Party on "Notifications of Existing Measures and Procedura
Questions', referred to above by the EEC, it was agreed that the existing legislation clause applied
only to "legislation which was of a mandatory character by its terms or expressed intent - that is, it
imposes on the executive authority requirements which cannot be modified by executive action”.”
Theinterpretation which the CONTRACTING PARTIES had made of this provision was quite clear:
"existing legidation” was only legislation that could not be modified by the executive authority; hence,
the unquestionable conclusion reached by the panel that examined the Norwegianrestrictionsonimports
of apples and pears that for legislation to be considered "existing legislation" under paragraph 1(b)
of theProtocol of Provisional Application, suchlegislation must belegislationinaformal sense, predate
the Protocol and be mandatory in character.

162. Colombia said that GATT panels would not recognize legislation as " mandatory"” for purposes
of the Protocol if the authority charged with administering the legislation could exercise any discretion
inits application of the legislation.”” Where the executive authority had ultimate discretionary control
over the application and enforcement of all laws, including those falling under the jurisdiction of the
Genera Agreement, or where discretionary authority was built into the administration of the import
régime, the legislation was not viewed as "mandatory" under the Protocol.

163. Colombia added that the Panel must therefore take executive action into account in this regard.
If early executive action constituted sufficient legidation to warrant possible existing legidation trestment,
then subsequent executive implementing measures likewise could constitute amendment thereof. |If
early executive action was not sufficient legislation, however, then the existing legislation clause had
no applicability in most of the instances in which the EEC invoked it.

164. Consistency with EEC law did not, in Colombia sview, excuse or otherwise mitigatethe EEC's
breach of its abligations under the General Agreement. For example, the mere fact that Spain had
EEC approval, under the terms of its 1985 accession to the EEC, to maintain until 1995 its national
market organization was irrelevant to this Panel’ s inquiry, including its consideration of the issue of
the Protocol’ s existing legislation clause. Colombia requested the Panel to reject the EEC' s argument
that amendments were "amere change of statutory form or type of restriction”, thus warranting continued
existing legiglation protection from major responsibilities under the General Agreement. A quotawas
clearly not atax, which in turn was not a tariff; these different forms of trade protection, which al

"Report of the Panel on "Norway - Restrictions on Imports of Apples and Pears’, BISD 365306 (adopted on 22 June 1989).

*|dem.

®BISD, Voal. 11/49, page 62, paragraph 99.

""Report of the Panel on " Canada-Import, Distribution and Sale of Certain Alcoholic Drinksby Provincial Marketing Agencies’, DS17/R
(adopted on 18 February 1992).
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distorted trade and nullified or impaired the benefits of contracting parties, were covered by different
Articles of the General Agreement (e.g., Articles|, Ill, and XI, respectively).

165. Moreover, Colombiarejected the EEC' s contention that once quotas alegedly protected by the
Protocol had been applied to a contracting party, it was entitled to perpetuate such import restrictive
measures ad infinitum through any other means of protection, including tariffs and taxes, provided
only that the net levels of trade distortion did not increase. This conception of the existing legislation
function of the Protocol was far too expansive and conflicted with the narrow construction given it
by GATT interpretative decisions and panel actions.

166. TheEEC replied that the existing legislation clause had acquired life and trade value of its own,
as was evidenced by the practice of including such aclausein al the protocols of accessionto GATT
until the present. It was the substance of the existing legislation clause that mattered most, therefore,
not its secondary function to bringinto forcethetariff commitmentsnegotiated in 1947. The contention
that the EEC' s view amounted to an expansion of the existing legislation clause did not conform with
the drafting history, purpose and subsequent practice of the CONTRACTING PARTIES.

(@ France

167. The EEC said that the French import régime for bananas was enacted through a Decree of the
President of the Republic of 9 December 1931. It was consequently the highest act which could be
passed by the Government. Moreover, given the period of political instability in which it was adopted
and the constitutiona practice of thetime, it was undoubtedly alaw creating act. From aformal point
of view, the use of aDecreeto regulate trade should not be surprising, asthe evolution of thelegidlative
prectice at the end of the third French Republic resulted in the executive regulating de facto an
increasingly large part of economic activity.” Furthermore, recourse to a Decree was justified by
the urgent need for action.

168. Also, as concerned the third condition, Article 1 of the Decree of 9 December 1931 provided
that:

" Exceptionally and temporarily, importation of foreign goods|isted hereafter shall only be made
withinthelimitsof quotasand foll owing modalitiesdetermined by administrativeorder (arrété)".

169. Whileit did not specificaly provide for quantities or values, the Decree expressly required that
asystem of quotas be applied to imports of bananas in bunch or detached. Under GATT practice and
case law, this was sufficient to make the French quota régime mandatory and eligible for the status
of existing legislation. Indeed, it created a genera requirement that administrative authorities must
follow. The Decree of 1931 had not been amended since its entry into force and remained the sole
basis for the existing scheme. Such continued application was a further indication of its mandatory
character.

170. The EEC submitted that these "amendments" did not make the French régime generally more
restrictive than that which existed on 30 October 1947 with respect to third countries not covered by
preferential agreements, as the import régime generally favoured the most competitive suppliers of
the Latin American countries. The condition laid down in the Decree that there had to be a quotafor
bananas could not be modified by executiveaction. The executive authority wasrequired to take action
under certain well-specified conditions, which it clearly could not disregard. Therefore, there was
no discretion left to the executive authority as to the imposition of the import quota. As a Decree of
the President of the Republic it would need, at least under the paralelism of acts, a Decree of the

"®Droit Congtitutionne! et Science Politique, 299 ss. (1983).



DS32/R
Page37

President to be amended. It followed from these arguments that the French régime met al the
requirements of the existing legislation clause as interpreted in GATT practice.

171. CostaRica, Guatemala, Nicaraguaand Venezuelaargued that theregul ationwhich, according
tothe EEC, constituted thelegal basisfor France' s quantitative restrictionswas adecree, and therefore
did not impose mandatory obligations on the executive power aswas required by the PPA. Moreover,
the discretionary regulationsissued by the executive, regul ating bananaimports from different origins,
had been modified over time, increasing their degree of inconsistency with the Genera Agreement.
This became obvious when France extended the preferences originaly granted to its colonies -
subsequently independent States - to all ACP States, thus increasing the number of preferential
competitors in the French market. An additiona inconsistency arose when the restrictions ceased to
have the character (exceptional and temporary) specified in the Decree of 1931.

172. Colombia claimed that the French quota régime failed to satisfy any of the conditions of the
existing legisation clause of the PPA. First, the French Decree of 1931 was administrative rather
than legidlativein character. 1t wasthusnot legislationintheformal sense. Further, the French Decree
did not establish quota levels within the decree; the levels of such alegedly mandatory quotas were,
therefore, entirely discretionary. Thiswasevidenced by Article 1 of the French Decree of 1931, which
providedfor importation " withinthelimitsof quotas®, butinany case, "following modalitiesdetermined
by administrative order”, a clearly unspecified and variable administrative procedure.

173. Even assuming arguendo, that the original decree was considered mandatory legislation for
purposes of the Protocol's existing legislation clause, the French government had amended it so
fundamentally and frequently astoloseany original existing|egislation protection. France' spreferences
for bananas from ACP countries drew their authority, in part, from successive Lomé Conventions,
including most recently Protocol 5 to theLomé 1V Convention, al of which postdated 3 October 1947,
the effective date for the Protocol's existing legislation clause. Other authority for the quota régime
in Franceincluded Article 115 of the Treaty of Rome and the French Decree of 16 May 19607, both
of which, again, postdated 3 October 1947.

174. Inaddition, asthe CONTRACTING PARTIEShad heldinapreviouscase, " existinglegislation”
lost its protected status under the Protocol’ s existing legislation clause if the law was modified so that
it increased its degree of inconsistency with the Genera Agreement.® The EEC had conceded that
the French banana quota régime had increased its level of inconsistency with the General Agreement
over the years. For example, in its submission the EEC observed that the current bananarégimein
France alowed imports "only to the extent that the national and preferentia imports could not meet
domestic demand". According to the EEC's submission, the practice before the Lomé Conventions
wastoimposequotassolely "totheextent necessary to allow national producerstosell their production”.
The EEC had thus increased the inconsistency with the General Agreement and could not invoke the
Protocol's protection with respect to France's banana import régime.

175. Further, at least one panel had established that any extension of the expiry date of legidlation
affording existing legislation protection constituted a revision that increased the law's degree of
inconsistency with the General Agreement.® The French import quota régime thus lost any existing
legislation protection under this rule as well, since the Lomé Convention, under which France
implemented its quotarégime, had been extended several timesinthepast. Likewise, France sauthority
for its practices under the Treaty of Rome, Article 115, which was inconsistent with the General

"Page 7 above

%Report of the Working Party on the " Brazilian Internal Taxes', BISD, Vol.l1/181 (adopted on 30 June 1949); and Report of the Panel
on "United States Manufacturing Clause", BISD 31574 (adopted on 15 May 1984).

8Report of the Panel on "United States Manufacturing Clause", BISD 31S5/74, page 76 (adopted on 15 May 1984).



DS32/R
Page 38

Agreement, had also been extended in the past.> Most recently, that authority lapsed at the close of
1992, and new applications for Article 115 authority were granted earlier this year.

176. Finally, the French Decree of 1931 - besides being discretionary in nature - envisaged quotas
on imports of bananas solely on an "exceptiona"” and "temporary" basis (Article 1), which in turn
responded to theneed to counter atemporary and substantial increaseinimportsof bananasfrom Spain®.
This circumstance was inconsistent with the fact that quantitative restrictions had been in place for
more than sixty years, and had been extended to a number of banana exporting countries.

177. TheEEC repliedthat theroom of manoeuvreleft to the executive authority waslimited toreview
the leve only of Latin American imports during a given period. The exercise of this limited room
of manoeuvre by the executive could in no way abrogate the formal legal abligation to subject imports
of bananas from Latin American sources to quantitative restrictions. As domestic production could
vary, depending on natural circumstances, thefivemember States had the option either of thelegislature
fixing definitively the level of import quotas (an option not very positive from the perspective of
liberalizing trade under the Genera Agreement) or of permitting the executive branch to vary the level
of the quotaunder specific conditions (a positive option from the perspective of further reducing trade
restrictions under General Agreement).

178. The EEC had never said that the mandatory nature of the French legislation was based on
Article 115 of the Treaty of Rome or on Protocol 5 of the Lomé Convention. Article 115 was a
provision which permitted safeguard action for any kind of product in free circulation inside the EEC,
i.e., it could not be applied and had never been applied to limit direct imports from third countries
into the EEC. The fact that the Decree of 1931 was initially intended to be of an exceptional and
temporary nature did not affect in any way its mandatory character. There was nothingin GATT law
or previous panel reportsto suggest such an interpretation of the existing legislation clause. Regarding
the aleged increased restrictiveness of the French régime, the EEC submitted that the French régime
had to be viewed globaly under the Generd Agreement, not vis-avis each contracting party individualy,
and by taking into account its historical evolution. What counted wasthat, overall, the French régime
became more consistent with the General Agreement between 1947 and today.

(b) Italy

179. TheEEC said that in Italy, Decree-Law No. 2085 had full force of law in aformal sense. The
fundamental Statute of the Kingdom of 1848 did not explicitly provide for the Government to adopt
measureshaving thecharacter of primary legislation. Indeed, thefundamenta Statute seemedtoexclude
such apossibility, since Articles 3 and 6 entrusted legislative power only to Parliament and to the King
jointly. However, from the first years of gpplication of the fundamental Statute, the government adopted,
incaseof necessity, "Decree-Laws" by whichit exercised defactolegisativepower. Asarule, "Decree-
laws" were submitted to Parliament for endorsement, theresult being that laws by decreewereformally
converted into statutes. Thus, Decree-Law No. 2085 wasconvertedinto Law No. 899 of 6 April 1936.
Therewas, therefore, no doubt that theltalian legislationfulfilled the second criterionfor theapplication
of the existing legislation clause. Later, in 1964, the Italian State monopoly, established by
Law No. 2085, was abolished by a formal act of Parliament, Law No. 986, which aso introduced
a consumption tax on bananas. This régime was replaced by a system of global quotas introduced
by Ministeria Decree of 14 December 1964. This Decree was also formal legidation in the sense
of theexisting legidlation clause, becauseit wastaken by the executive branch in execution of the powers
delegated to it by the Italian Parliament.

®E.g. EEC Decision 87/433/EEC, 22 July 1987; EEC Decision 90/4/EEC 19 December 1989.
8 Rapport au Président de la République Francaise", 9/12/1931.
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180. Further, it was clear from the text and expressed intent of Decree-law No. 2085 that imports
of bananas into Italy could not take place other than through the State monopoly. Given the purpose
for which the State monopoly was established, there was no discretion |eft to the administration as
towhether or not it should apply theimport restrictions. Themonopoly wasonly givenacertain margin
inregulating thelevel of quantitiesto beallowed into theltalian market, taking into account theinterests
of producersand consumers. Such discretion inimplementing the obligationsimposed on the executive
or the administration by the law could in no way affect the mandatory character of the legislation. The
subsequent amendments of the Italian legid ation rai sed theissue of thelevel of restriction applied during
the lifetime of each of these amendments, compared with the level of restriction previously applied.
A mere change of statutory form or type of restriction (from a State monopoly to a quantitative
restriction) did not disquaify alaw under the existing legidation clause as long as the substantive changes
did not increase the degree of inconsistency with the General Agreement.® In accordance with GATT
case law, the rate of duty could be increased if the absolute - not the proportiona - level of protection
was maintained.®

181. The type of amendment the Italian legislation had undergone raised the question of devising
an acceptablemethod of comparingtherestrictiveeffectsontradeof each measure. Therewas, however,
no a priori reason to believe that each amendment had the effect of increasing the level of the
inconsistency with the General Agreement previously applied. The EEC submitted, therefore, that
there was sufficient evidence to show that the Italian legislation aso fulfilled the third criterion for
the application of the existing legislation clause.

182. Costa Rica, Guatemala, Nicaragua and Venezuela argued that the content of the regulations
on the basis of which the EEC sought to invoke the PPA for Italy did not match the subject matter
whichtheseprovisionsregulated according tothe EEC. Under the Decreeof 1935and the L aw of 1936,
a State monopoly was established for the banana trade, but it could not be claimed under any
circumstancesthat thisgaveriseto an obligation on the executive power to apply quantitativerestrictions
on imports.

183. It was not until 1976% that for the first time a global system of quotas was established, a date
subsequent to Italy' saccessionto GATT in 1950. Even though the foregoing was enough to disqualify
the abovementioned provisionsfrom being covered by the PPA, the State monopoly had been abolished
in 1964 and an interna tax on fresh bananas had been introduced. With regard to the various
modifications of these Italian provisions, the EEC had made a surprising assertion that a change in
the type of restriction, from what was described as a "quantitative restriction” - which it certainly
was not - to the introduction of a consumption tax, was in the EEC's opinion not only a mere
administrative change but furthermore did not increase the degree of inconsistency with the Genera
Agreement. This could not be accepted from any standpoint, even though for the present case the
application of the PPA had to be rejected anyway because the legal basis for the banana restrictions
was subsequent to the country's accession to GATT.

184. Colombia argued that the pre-GATT accession executive actions taken in Italy came at atime
when the country had a government with both executive and legidative powers. Such actions clearly
could not be considered mandatory for purposes of invoking existing legislation protection under the
Protocol, even if they were regarded as legislation in aformal sense. In any event, Italy's licensing
authority presently charged with administering the quota régime had substantial executive discretion
in exercising its power, i.e., in setting the annual quotafor the imports from Latin American banana

%Report of the Panel on "United States Manufacturing Clause", BISD 315/74, paragraph 36 (adopted on 15 May 1984).
®BISD Vol 11/181.
%Decree of 6 May 1976.
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exporting countries. Given this latitude, it was not possible to consider the Italian quota régime
"mandatory” within the meaning of the Protocol's existing legislation clause.

185. Moreover, the present Italian banana régime did not antedate the Protocol because it had been
transformed fundamentally on several occasions, first from aStatemonopoly to asystem of consumption
taxes, then to a system of quotas and import licences. At the outset, a State monopoly was established
by Decree 2085/35 to regulate trade in bananas on a discretionary basis, as had been shown. Then
in 1964, Law 986 expressy abolished this form of restriction by replacing it with a consumption tax.
Findly, in 1976 aMinigterid Decree introduced a system of globa quotas which superseded the previous
régime and was currently in force. From this anaysis, it followed that even if, pursuant to the PPA,
the measures had been justifiable at somepoint intime, such justification had been lost entirely through
these successive amendments, which fundamentally atered the restriction.

186. TheEEC repliedthat GATT practice confirmed that mere changes of statutory form - as opposed
to substantive changes - would not disqualify aprovision to be protected under the existing legislation
clause. As regards the substance of the amendments the Italian régime had gone through, the EEC
explained that the original State monopoly had been notified to GATT and that Italy had claimed
protection of the existing legislation clause on that occasion.®” The introduction of aglobal quota did
not make the Italian régime more inconsistent with the General Agreement, even though thelegal basis
of the import régime had changed.

(o Portugal

187. The EEC stated that the original import régime for bananas in Portuga resulted from
Decree Law No. 26:757 of 8 July 1936 on the organs of economic co-ordination as applied by a
Decree of 19 December 1936. This Decree established anew administrative organ in charge of managing
the Portuguese banana market: the Junta Nacional das Frutas. The basis of the Portuguese régime
was consequently alegislative act from both aforma and materia point of view. Indeed, under the
constitution of 1933, a Decree law had the same value as laws of parliament. The Decree of 1936
had also a legislative rather than an administrative effect. Even if the Panel considered that recourse
to aDecree (creating the Junta Nacional das Frutas) made it an administrativerather than alegislative
act, the EEC submitted that, in this case it should not be considered as determinant since the Decree
wassigned by the President of the Portuguese Republic of thetime, thusgivingit the necessary political
importance. Despitetheparliamentary structureof the Portuguese constitution of 1933, the Government
had in practice awide discretion to legislate without referring to the parliament. Finally, the original
régime was amended in 1985 by a Decree-law®. The fact that a Decree-law was needed under the
new constitution to amend a Decree was clear evidence that the Portuguese authorities considered that
the organization of the banana market actualy resulted from the Decree-law of 1936. Furthermore,
with respect to the legislation applied since 1985, its mandatory character could not be put in doubt,
since Article 16(1) of Decree-law No. 503/85 expressly provided that: "importation of bananas are
subject to quantitative restrictionswhatever their origin". Consequently, thislegisation was obviously
mandatory by its terms and expressed intent.

188. Moreover, dueto its congtitutiona ranking, the requirements it imposed on the executive authority
could not bemodified by purely executiveactions. Indeed, under Portuguese constitutional law, Decree
laws taken on the basis of alaw of habilitation passed by parliament®® could not be repealed by the

SDocument L/1769/Add.6 of 21 August 1963.

®Decree-Law No. 503/85 of December 1985.

®Under Article 168(2) of the Portuguese Constitution of 1976, the Parliament, when having recourse to alaw of legislative authorization
(Lei de autoricacao legislativa) was required to define the subject, the sense, the extension and the duration of the delegation under which
the government may take Decree-laws.
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executive authority on its own initiative. In other words, the executive could not change the above-
mentioned requirements without infringing the authority del egated by parliament, if such requirements
fell within the field of competence of the parliament under Article 168 of the Constitution.*®

189. Asfar asthe Decree-law and the Decree of 1936 were concerned, it should be kept in mind
that the main concern of the legislation was to re-organize the sector of fruit production. In a period
when al the supply was provided by Madeira or by the colonies, imports were not a real matter of
concern because of the substantial preference which was given to domestic production. The mandatory
character of theimport restrictionswas confirmed, however, by thefact that it was only when the supply
from the former colonies was insufficient that some imports were allowed.

190. The Portuguese legislation was applied without any amendment between 1936 and 1985.
Moreover, no further amendment had taken place since the Decree-law of 1985. It was, therefore,
only necessary to address the issue of the amendments made by the Decree-law No. 503/85. GATT
practice allowed amendments to existing legislation, provided that the degree of inconsistency with
the General Agreement was not increased compared with its lowest level of inconsistency achieved
since accession to the GATT. Also, the comparison should be made between the existing legislation
itself and theamending legislation. Inthisexamination, implementing measures should be disregarded.
Under these circumstances, it was clear that the Decree-law No. 503/85 did not make the Portuguese
régime on imports of bananas less consistent with the General Agreement. The origind legislation
established a de facto import ban. The new legislation in Article 16(1) provided for the application
of quantitative restrictions. Compared with the origina régime, the situation resulting from the
amendment would be, a most, as inconsistent with the General Agreement as it was before.
Furthermore, it represented a move towards greater consistency with the General Agreement and
particularly with Article XIl1, by introducing transparency in the management of the quota
Consequently, there could be no doubt that, whatever criterion wasapplied by the Panel, the Portuguese
legislation was currently less inconsistent with the Genera Agreement than it was in 1962, thus
complying with thewel| established GATT practice concerning amendmentsto existing legidation covered
by the PPA and the respective protocols of accession, including identical provisions as the PPA.

191. Costa Rica, Guatemala, Nicaragua and Venezuela were of the view that the Portuguese
regulations in question were executive decrees, and therefore did not satisfy the requirements of being
legidationin aformal sense and of being mandatory. Nevertheless, the EEC had sought to give these
Decrees a scope that went beyond their own content, as they referred to the creation of the National
Export Board - subsequently the National Fruit Board - whose functions did not include the obligation
to impose quantitative restrictions on banana imports from Latin America. It was only with the
promulgation of a Decree-law in 1976, and with reference to balance-of-payments problems, that
the temporary possibility of imposing import quotas for specific products was established. However,
the quantitativerestrictionson bananaimportswerefirst explicitly established by aDecree-lawin 1985.%

192. Colombia argued that the Portuguese law concerned was in fact a Decree, not legidation in
aformal sense, as was required for the purpose of invoking the protection of the existing legislation
clauseinits protocol of accessiontothe GATT. Secondly, the question of whether the decrees (26,757
and 27,355 of 1936) were mandatory did not even arise, to theextent that they had introduced no powers
to regulate imports. The EEC's statement that imports were restricted to shortages in domestic
production and subject to licences was misleading. Decrees 26,757 and 27,355 mentioned no such
thing. On the contrary, they were simply organizationa in nature, establishing the National " Juntas’,
and the" JuntaNacional dasFrutas" in particular, with no power to restrict imports, but confined rather

“Decree-lav No. 503/85 was passed on the basis of the Law of Authorization No. 2-B/85 on the budget.
“"Decree-law No. 720-A of 9 October 1976.
“Decree-law No. 503/85, Article 16.
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to general, non-regulatory functions such as studying market conditions, determining broad guidelines
for the fruit market and promoting exports. A system of import controls - through reference prices
and quantitativerestrictions - was not established until 1985, through Decree No. 503 (Articles 14-16).
These amendments increased the inconsistency with the General Agreement of the Portuguese banana
import régime. Likewise, the extension of the restrictions through 1995 also increased the level of
inconsistency and even then, the procedures to determine quotas were highly discretionary, and dependent
upon administrative action. For at least the period 1963-1974, the laws constituting the bananarégime
were not mandatory within the meaning of Portugal' s protocol, because the government retained both
executive and legidative powers. The régime in power following Portugal's accession to the GATT
had total discretionary authority over al laws of the land.

193. With respect to the import régime of Portugal, the EEC considered that it resulted from the
Decree-law of 8 July 1936 and the Decree of 19 December 1936 that Portuga established State-controlled
entities with exclusive power to regulate production and trade in agriculturd products, including bananas.
It was obviousthat in the presence of sufficient domestic and colonia supplies of bananas, the situation
did not require an express reference to the possibility of importing bananas. The whole structure of
tradein agricultural productsduring the period in question, and the wide powers granted in this respect
to the State entities, confirmed that they had the legal power to regulate imports of bananas as well.
Thiswas stated in GATT document L/1411 of 31 January 1961 dealing with Portugal' s accession to
GATT (page 29 and Annex D). The Portuguese legislation was, therefore, clearly of a mandatory
nature.

(d)  Spain

194. The EEC noted that the national market organization for bananas in Spain was established by
Decree No. 408 of 1937. In 1937, there was no parliament in Spain, as the Cortes was not created
until 1942. 1t was generaly admitted by Spanish courts and scholars on constitutional law that during
the period of civil war and General Franco's erathe legidlative powers were exercised by the military
and then by the Government by means of decrees, until the Laws of 30 January 1938 and of
8 August 1939 officialy conferred legislative power on the Head of State. Under the exceptional
circumstances of civil war, during which the principle of separation of powers was not recognized,
the EEC considered that the Decree of 1937 should be considered to be a law in the formal sense.
The same reasoning also applied to the Decree of 29 January 1954, which maintained the regul atory
powers of the State entity (CREP), since at that time, the principle of separation of powers was still
not applied in Spain. When the political and legal situationin Spain developed towards more politically
accountable ingtitutions, the Spanish Parliament passed forma Law No. 30/72 which reserved the Spanish
market for production from the Canary Idands. Thisimposed a mandatory obligation on the Government
to restrict imports from all sources. The subsequent Roya Decree of 1978 and the Ministerial Orders
of 1978 did not modify thelegal régimecreated by Law No. 30/72, sincethey weresimply implementing
measures. Spain's 1985 Act of Accession to the EEC (O.J. of the EEC L 302 of 15 November 1985)
was an act of parliament and ranked, as an international treaty, higher than normal laws. The Act
of Accession explicitly provided that Spain could maintain, until 31 December 1995, itsnational market
organization for bananas. It was, therefore, beyond any doubt that the Spanish legisl ation which existed
before the date of accession to the GATT (1963), as well as after that date, fulfilled the criterion of
formal legidlation under the PPA.

195. Asconcerned the third condition, both Decree No. 408 and Law No. 30/72 imposed an obligation
on the executive authorities to restrict imports of bananas from all origins. The mandatory character
of the 1937 Decree was explained above. The 1972 Law provided in the relevant part that "... the
supply of the domestic market was reserved for production from Canary Islands ..." (Article 9(a)).
It followed from the terms and expressed intent of the above provision that no discretion was left to
the executive authorities, asthe whole Spanish market wasreserved for Canarian production. A certain
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degree of discretion was introduced by Ministerial Order of 16 November 1978, which provided that
the Minister of Commerce and Tourism was authorized to take the necessary measures in order to
harmonize the reservation of the domestic market to production from the Canary 1slands (in accordance
with Article9 of Law No. 30/72) with theinterest and necessities of domestic consumption (of bananas)
(Article 5). The terms and expressed intent of this provision did not change in any material way the
mandatory character of the obligation imposed by Article9 (a) of Law No. 30/72. The Administration
was only permitted under well specified conditions to take account, in the management of the import
prohibition, of the interests of producers and consumers. The mandatory character of the prohibition
was subsequently confirmed by Spain's Act of Accession to the EEC. The EEC submitted, therefore,
that Spain’ slegidlation fulfilled thethird condition for the application of the existing legislation clause.

196. CostaRica, Guatemala, Nicaraguaand Venezue awere of theview that the Spanish regulation
which, accordingtothe EEC, wasthe basisfor invoking the existing legidlation clause, wasan executive
decree, and consequently was not legislation in aformal sense, asit did not prevent the executive from
amendingit at any time. Thus, itwasnot mandatory. Inaddition, the EEC sought to givethisregulation
a scope that went beyond its own content, as the decree itself was confined to setting up the regiona
confederation of bananaexportersand giving it anumber of functionswhich did not in any way include
the obligation to impose " quantitative restrictions” on banana imports. It was not until 1972 that, for
thefirst time, the prohibition on imports of bananas from Latin Americawas established by reserving
the Spanish market for producefrom theCanary Ilands. Thiswas subsequent to the date of the Protocol
of Accession of Spainto GATT, so that in this case the requirement that the existing legislation predate
the PPA was likewise not satisfied.

197. Colombia argued that the Spanish laws concerned were in fact a number of decrees, which,
asin the case of Portugal, were not legisation in the formal sense. The Spanish decrees did not even
qualify for atest of their mandatory nature. This clearly flowed from the text of the 1937 and 1954
Decrees, which organized the Regiona Banana Federation (CREP) as an agency involved in severa
promotional stages of banana production (e.g., transportation, export prices for Canarian bananas,
and distribution of exports) but was in no way concerned with, or empowered to institute, import
restrictions. It was not until 1972 that the national market was reserved, by Law No. 30, for Canarian
production (Article9(a)). However, Law 30/72 did not predate Spain' s accession to the GATT (1963),
nor did the Roya Decree and the Ministerial Order of 1978, both of which introduced organizational
changes and provided for implementation of the 1972 market reservation. In addition to the above,
it had been ableto modify or revoke discretionally the executive actions, taken between 1939 and 1975,
by anadministrativeaction. Thus, the Spanish Decreeestablishing thebananarégimefailedthe" existing
legidlation" test.

(e  United Kingdom

198. The EEC said that import restrictions on bananas in the United Kingdom were based on the
Import, Export and Customs Powers (Defence) Act of 1939, which wasclearly alaw in aformal sense.
In the execution of the powers conferred upon the Minister of Trade, the importation of all goods was
prohibited unless a specia licence was obtained (see Article 2 of the Import of Goods Order of 1940,
asamended in 1954). Therewasno doubt, therefore, that the Act of 1939 fulfilled the second condition
for the application of the existing legislation clause.

199. As concerned the third condition, the United Kingdom was obliged by the Ottawa Agreement
Act of 1932 (aforma law in the sense explained above) to grant preferences to imports of bananas
from Jamaica and other countries of the British Empire. This was a legal obligation which was
subsequently recognized and accepted by the GATT itself by providing in Articles 1:2 and XXIV:9
for express derogations from the most-favoured nation principle. Therewas no doubt, therefore, that
from the legal point of view the Act of 1939 and the Import Control Order of 1940 (as amended in
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1954) left no discretion to the executive branch as to whether import restrictions on bananas should
be applied or not. Although the language of the 1939 Act seemed to be of enabling character for import
prohibitions of other types of goods (to be decided on a case-by-case basis), as regards imports of bananas
there was no doubt in 1947 that past import restrictions would have to be continued in any case.
Therefore, put in its factual and legal context, the legidator's intent was clearly to continue applying
restrictions on bananas in order to honour previous tariff commitments taken on the basis of an
international treaty (the 1932 Ottawa Agreement Act).

200. The same legidlation had been applied since then without any materia amendment. In the
allocation of import licences, however, the United Kingdom authorities took into account the supply
and demand situationinthepreferential producer countriesaswell asdomestic demand. Thisadjustment
of the volume of imports did not take away the mandatory character of the 1939 Act. Asno materia
discretion was | eft to the executive branch both from the legal and the de facto point of view, the EEC
submitted that the United Kingdom legislation fulfilled the third condition for the application of the
existing legislation clause.

201. Costa Rica, Guatemala, Nicaragua and Venezuela argued that the legislation cited for the
United Kingdom failed to meet the essential requirement of being mandatory since it gave the Board
of Tradethe discretionary power to prohibit or regulate the import of goods into the United Kingdom
asit saw fit.% Asmentioned before, the mandatory character of legislation in force existed to the extent
that obligations were imposed on the executive power which it could not modify. In other words,
the mere fact of conferring powers upon the executive authorities to act in a discretionary manner,
even when it did not do so, ruled out the possibility of classifying aregulation as existing legislation
covered by thePPA. Thishad been recognized by other panels. Not only weretheseoriginal provisions
discretionary, but furthermore they were expressly revoked by the Act of 1954, thus breaking the chain
of existing legidlation.

202. Thenon-mandatory nature of the above-mentioned provision had been explicitly recognized by
the EEC, which in 1981 stated with regard to this Act that "the legislation leaves the designation of
controlled products to administrative discretion and the control could be abolished without legislative
approva".* Further proof that there was no ground for considering quantitative restrictions imposed
on bananas by the United Kingdom as falling under the existing legislation clause was the notification
made by that country to GATT in which it explicitly stated that none of the quantitative restrictions
referred to in this document - which included those on bananas - was applied under the terms of the
Protocol of Provisiona Application.®

203. The EEC explained that the purpose for which the information regarding existing legislation
was collected by the contracting parties in 1962 was mainly to set up an inventory of the restrictions
gpplied and not to examine the compatibility of such legidation with the provisions of Genera Agreement
or the existing legidation clause of the PPA. Notification of the legislation claimed to benefit from
the existing legislation clause was clearly not required. It was difficult to see in what way the view
of the administrative authorities of the United Kingdom, asit was expressed at that timein the GATT
documents quoted by the complaining parties, could or should deprive the Panel now from proceeding
with afull examination of the United Kingdom' slegisl ation under the conditionswhich must befulfilled
for the application of the existing legislation clause, as these conditions had been clarified by anumber
of panel reports since that date.

®Import, Export and Customs Powers (Defence) Act, 1939, Article 1(1).

*Replies to questionnaire on import licensing procedures - European Communities and Member States (document L/5169/Add. 1 of
30 October 1981, page 7, paragraph 5).

N otifications of Import Restrictions Applied Inconsistently with the Provisions of GATT and not Covered by Waivers, Addendum 10,
United Kingdom (Document L/3212/Add.10 of 22 July 1969).
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204. Colombia noted that the EEC had conceded that the United Kingdom's law at issue was
discretionary. Onitsface, it authorized, but did not require, certainrestrictions. It not only appeared,
but was, "of enabling rather than mandatory character”, insofar as the Board of Trade could prohibit
or regulate imports, under Section 1(1) of the Import, Export and Customs Power (Defence) Act of
1940. Further, authorized restrictions could apply to "al goods' or to "goods of any specified
description”, expressions which were so broad in their meaning that they could not be construed as
mandatory barriers to banana trade.

205. Specificdly, under the United Kingdom régime, the Banana Trade Advisory Committee, operating
under the auspices of the Ministry of Agriculture, Fisheries and Food, periodically established the
permissible level of Latin American banana imports into the United Kingdom. The fina decision
regarding the alowable level of imports of Latin American bananas was entirely at the discretion of
the Banana Trade Advisory Committee.

206. In addition, the EEC could not contend that the United Kingdom's banana régime satisfied the
existing legidation requirement of paragraph 1(b) of the Protocol. The United Kingdom's present
quota régime derived its authority from Protocol 5 to the Lomé IV Convention and Article 115 of the
Treaty of Rome.®* Both the Lomé Convention and Article 115 authority had been extended severa
times in the past. As previous panels had held, this renewa of authority constituted a revision that
increased the law' s degree of inconsistency with the Generad Agreement, becauise such extensions violated
the notion of security and predictability in trade relations among contracting parties, and undermined
the balance and value of tariff concessions, the protection of which was one of the basic purposes of
the provisional application of Part I1.9

Articles |, XXIV and Part |V

207. Costa Rica, Guatemala, Nicaragua and Venezuela claimed that the banana import régimes
of some EEC member States infringed the most-favoured-nation clause in Article | of the General
Agreement by establishing different and discriminatory treatment of imports of bananas from Latin
America. The purpose of the existing regulations was to make market access conditions different for
various contracting parties to which end-use was made of discriminatory tariffs and quotas. The
consequence of this discriminatory treatment was to preserve anumber of privilegesfor asmall group
of suppliers, tothedisadvantage of the more efficient bananaproducersin the L atin American countries.
Thus, while bananas from preferential suppliers received preferentia tariff treatment, in the form of
azero tariff rate, on the markets of Belgium, Denmark, France, Greece, Ireland, Italy, L uxembourg,
the Netherlands, Portugal and the United Kingdom, the like product coming from the Latin American
countries was subject to the payment of a20 per cent duty in these same countries. Thisdiscriminatory
treatment was prohibited by both the letter and spirit of Articlel:1 of the General Agreement. Article |
explicitly referred to " customs duties and charges of any kind" as one of the cases where discrimination
among contracting parties was unacceptable.

208. Therewere precedents where it had been determined that changes in the tariff structure, which
had the effect of imposing different duties for like products, were contrary to, and in breach of, the
provisions of the Genera Agreement:

"The Pand further noted that Brazil exported to Spain mainly "unwashed arabica' and aso
Robusta coffee which were both presently charged with higher duties than that applied to " mild"
coffee. Since these were considered to be "like products" the Panel concluded that the tariff

%See EEC Decision 90/4.EEC of 19 December 1989.
9"Report of the Panel on "United States Manufacturing Clause", BISD 315/74 (adopted on 15 May 1984).
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régime as presently applied by Spain was discriminatory vis-avis unroasted coffee originating
in Brazil".®

If unroasted, non-decaffeinated coffee and mild coffee, which were classified under different tariff
sub-headings, were like products, then al the more so were bananas which were classified in asingle
tariff line, regardless of geographical factors or cultivation methods that affected production. In addition,
thelicensing systemsby which these régimes wereadministered constituted chargesof an administrative
or other nature, and therefore fell within the meaning of " charges of any kind" to which the infringed
Article referred. It should be borne in mind that, while discriminatory treatment in the application
of the quantitative restrictions was governed specifically by Article XI1I of the General Agreement,
this did not stand in the way of the conclusion that there was also violation of the general principle
set forth in Article I:1 of the General Agreement.

209. Noneof the exceptionsto themost-favoured-nation principlewas applicableto thediscriminatory
treatment accorded by the challenged régimes. Neither Part 1V nor Article X X1V empowered theabove-
mentioned countries to discriminate against banana imports from Latin American countries. Part IV
of the Genera Agreement could not beinvoked as an exception in this case, asit envisaged differences
in trade treatment between developed contracting parties and developing contracting parties, and not
between two groups of developing contracting parties, as was the case of the preferentia recipients
on the one hand and the Latin American countries on the other.

210. Also, Article XXIV of the General Agreement relieved contracting parties of their non-
discrimination obligation in the case of the formation of free-trade areas and customs unions, within
the meaning of paragraph 8 of the Article. However, there was no question here of a customs union
or afree-trade area between the ACP countries and their European trading partners. On the contrary,
it was aquestion of aunilatera and non-reciprocal relationship which wasnot covered by Article XXIV
of the General Agreement. The parameterslaid down by Article X X1V which authorized exceptiona
discriminatory treatment were precisely thosethat prevented thetradetreatment granted by the European
countries to the beneficiaries of the Lomé 1V Convention from falling within the scope of that Article.

211. Colombiaclaimedthat the concept of most-favoured-nation (“MFN") treatment was" very basic"
to the Genera Agreement; according to one scholar, it "ensure[s] equality of opportunity for exports
in al countries at the highest level of trade liberalization."® Further, because so large a part of the
effectiveness of the General Agreement hinged on the principle of non-discrimination, panelsregularly
had construed its requirements very strictly.'®

212. Under Articlel, therefore, theEEC anditsmember Stateswereprohibited from treating products
of Colombia and other complaining parties any less favourably than products originating in any other
contracting party. Despitethisprohibition, nearly all EEC member States (all but Germany and perhaps
Spain) provided duty-free market access to bananas of ACP countries, but denied equally favourable
treatment to bananas from Latin American banana exporting countries, including Colombia.

213. Colombiarejected the EEC's claim that the GATT could not scrutinize the consistency of the
EEC preferences for bananas from ACP countries with its obligations under the General Agreement,
simply becausethey involved the Lomé Conventions. Thecomplaining parties did not seek asweeping
injunctionthat such conventionswereinviolation of theGeneral Agreement; rather, Colombiarequested

®Report of the Panel on " Spain - Tariff Treatment of Unroasted Coffee", BISD 285102, paragraph 4.10 (adopted on 11 June 1981).

“Pescatoreet al., Handbook of GATT Dispute Settlement 22 (1991). See also Jackson, World Tradeand the Law of the GATT 249-72
(1969).

10Reports of the Panels on "Spain - Tariff Treatment of Unroasted Coffee", BISD 285/102, (adopted on 11 June 1981); and
"European Economic Community - Imports of Beef from Canada’, BISD 28592 (adopted on 10 March 1981).
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only that the EEC come into compliance with its obligations under the General Agreement to the
complaining parties with respect to its restrictive and discriminatory banana trade practices.

214. Colombiaaso rejected the notion advanced by the EEC that adiscriminatory tariff, in violation
of Articlel, wasjustified by the minimal adverse effects generated by such discrimination. Inarecent
case, apand had rejected ana ogous arguments by the United States that its discriminatory taxes and
tax differentia were de minimis, and therefore did not nullify or impair benefits under the General
Agreement.’™ The panel had stated that the contention that the tax differential "was so small that its
trade effects were minimal or nil", and thus did not nullify or impair benefits under the General
Agreement, was irrelevant, since the presumption of nullification or impairment following a prima
facie violation of the Genera Agreement "in practice operated as an irrefutable presumption®."

215. Thelogic of the " Superfund" case applied with equal force to the present situation. The only
point of consequencewastheEEC' sviolation of Articlel asaresult of thebananapreferencesit extended
tothe ACP countries; arguments, that theadverseeffects of thesepreferenceswereminimal, immaterial.

216. TheEEC underlinedthat thepreferential systems between the United Kingdom and itsdependent
territories, aswell asbetween Franceanditsdependentterritories, wereoriginally covered by Article 1:2
in combination with Annexes A and B of the General Agreement. Upon accession to the EEC, these
preferences were still covered by Article XXIV:9, at least so long as the other member States were
able, under the transitiona arrangements, to collect the difference between the preferentia rate and
the ordinary rate at the interna border (see annotation ad Article XXIV:9).

217. The EEC did not claim that this coverage, which followed from explicit provisions contained
inArticlel:2, Article XX1V:9 and Annexes A and B of the General Agreement, continued on the same
basis after the extension of the preferentia treatment to the wholeterritory of the EEC (asfar astariffs
wereconcerned). A customsunion only had an outer customslimit and member Stateswere, therefore,
not equipped to collect duty differentias at internal borders. It was, thus, not possible, even from
a purely technica point of view, to continue the preferential treatment without jeopardizing the
functioning of the EEC asacustomsunion. It should be clear, however, that the preferentia treatment
of products originating in ACP countries by the EEC was at the core of the Lomé IV Convention and
its predecessor conventions (see Article 168 of the Lomé IV Convention). It was the basis for the
free-trade area created between the ACP countries and the EEC. The EEC considered that, contrary
to the allegations of the complaining parties, the Lomé IV Convention, asits predecessor conventions,
created afree-trade areain the sense of Article XXI1V:5(b) and 8(b) taken in conjunction with Part 1V
of General Agreement (especially Article XXXV1:8).

218. The EEC noted that imports of bananas originating in ACP countries entered the EEC free of
duties under Article 168(1) of the Lomé IV Convention. Moreover, quantitative restrictions existing
in some member States were not applied to ACP bananas (Article 169(1) of Lomeé V). ACP bananas
could not penetrate the markets of those member States which did not apply quantitative restrictions
on bananas from non-ACP origin (i.e., Belgium, Denmark, Greece, Ireland, Luxembourg and the
Netherlands). This had to do with the competitive disadvantages of ACP bananas described earlier.
These competitive disadvantages were not offset by the 20 per cent tariff appliedin most member States.
Given this factual situation, access to the markets of the EEC was in no way made more difficult by
the 20 per cent duty, since ACP bananas, which were theoretically admitted at a zero-rate, were not
actually present on those markets where the tariff measure alone applied. Asfar asthose marketswere
concerned, it was clear that the complaint was directed against the preferential system that the EEC

101Report of the Panel on "United States - Taxes on Petroleum and Certain Imported Substances', BISD 345/136, page 158 (adopted
on 17 June 1987).
192/ dem at paragraphs 5.1.2 and 5.1.7.
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generaly applied to ACP countries for al products. In this respect, therefore, the complaint went
beyond a question concerning merely the market access conditions for bananas in the EEC. It thus
exceeded the product-related measures and attacked the contractual preferentia relationship that the
EEC entertained with the ACP countries.

219. This factual assessment concerning the core of the complaint had inevitable procedural
consequences. The Panel should be aware that the statements made by the complaining parties could
lead it beyond its terms of reference. The Pand should, therefore, refrain from making findings on
this issue. Moreover, a Working Party had been established which would in due course start its
examination of the fourth Lomé Convention under relevant provisions of the Genera Agreement,
including Part 1V. In these circumstances, it would be inappropriate for the Panel to try and second-
guess, onthebasisof Article XXI11:2, thefindings and conclusions of the CONTRACTING PARTIES
which they were called upon to make on the basis of a different procedure, in particular
Article XXI1V:7(b). First, the complaining parties did not ask the Panel in their conclusions to make
recommendations on the compatibility with the General Agreement of the preferential system infavour
of the ACP countries. Second, Article XXIV:7(b) provided for aspecific procedurefor the examination
of agreements setting up customs unions or free-trade areas which might lead to recommendations of
the CONTRACTING PARTIES with respect to the conformity with the General Agreement of such
agreements. In this context, the EEC referred to a statement by the panel in the " Citrus" case which,
in its opinion, confirmed this view.%

220. Eventhough this pand report was not adopted, the position of the panel appeared well-founded
and wasbased on along-standing practiceinthe GATT. Thelega certainty with respect to internationa
contractual relations duly notified to the GATT would be severely affected, if many years after the
coming into effect of aninternationa convention which wasexamined by theappropriate GATT bodies,
its conformity with the General Agreement could be questioned anew. Such a re-examination of a
well-established practice would be in breach of the legitimate expectations of the parties to these
Conventionsto be ableto maintain them without modification (seelast sentence of Article XXIV:7(b)).

221. Furthermore, the EEC recalled the arguments it had already advanced on this question in
paragraphs 216 and 217 above. Pursuant to Article 174(1) of the Lomé Convention, the EEC did not
expect full reciprocity from the ACP countriesfor the preferential treatment it accorded to them. There
was no obligation in the General Agreement to do so in order to qualify for afree trade area, if such
afreetrade area was created between devel oped and developing countries as was the case here. The
EEC had always defended this position which was discussed at length in the reports of the working
parties which had examined successive Lomé Conventions. For the purposes of the present procedure,
all that was necessary was to underline once again that, if the preferentia treatment of ACP countries
providedfor intheLomélV Convention and its predecessor conventionswasto be declared inconsistent
with the General Agreement, thiswould mean that it would be nearly impossible to create afree-trade
area between developed and developing countries.

222. The EEC further submitted that not only the continuation of the tariff preferences but aso the
continuation of the preferential treatment with respect to quantitative restrictions were justified under
the Lomé IV Convention for the following reasons :

- Article XXIV:5 contained an exception not only to Article | but also to Article XI (and,
accordingly, to Article XI111). Within afree trade area, as defined in Article XX1V:8(b), "...
other regtrictive regulations of commerce (except, where necessary, those permitted under Articles
Xl... XIll... ) are eliminated on substantially al the trade between the constituent territories

193Report of the Panel on "EEC - Tariff Treatment of Imports of Citrus Products from Certain Countries in the M editerranean Region”,
document L/5776 of 7 February 1985, paragraph 4.16 (not adopted).
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in products originating in such territories." The preference, therefore, could not be limited to
tariff measures but must aso include all other restrictive measures.

- Inaccordancewith Article XX1V:5(b), restrictive measures could be maintained if they existed
before the establishment of thefreetrade area. There could be no doubt that al the quantitative
restrictionspresently applied pre-existed eventhe GATT. Itwas, therefore, not the establishment
of the free-trade area between the EEC and the ACP countriesthat had, in any way, reinforced
those measures.

223. Furthermore, Protocol No. 5 of the Lomé IV Convention provided explicitly that :

"no ACP State shall be placed, as regards access to its traditional markets and its advantages
on those markets, in aless favourable situation than in the past or at present.”

This provision had to be read as an obligation on the EEC to ensure traditional market access and
advantages for the ACP countries.

224. Aslong as the market access was guaranteed on a nationa basis by the member States, with
the authorization of the EEC, there was no other choice than to maintain nationa quantitative restrictions.
Even with the authorization of the EEC, it would not have been possible to charge different customs
dutieson entry into different member States, sincethe EEC' s customs union compl etion in 1968 almost
eliminated any technical possibility to maintain national tariffs. The only way to comply with the
obligations under the Lomé Convention on anationa basis, therefore, was the continuation of pre-existing
national quantitative restrictions.

225. It followed from the terms of Article XXIV:7(b) last sentence that a free trade agreement with
all its features might be maintained as long as no recommendation to modify it had been addressed
to the parties of the agreement by the CONTRACTING PARTIES. Therefore, the continuation of
the national quantitative restrictionsfor non-ACP bananas appeared justified. The partiesto the Lomé
Convention had alegitimate expectation under Article XX1V:7(b) of the General Agreement to be able
to maintain the measures provided for in the ACP-EEC Convention until the CONTRACTING PARTIES
required amodification of their agreement, in conformity with the procedureslaid down in the General
Agreement.

226. TheEEC had consistently considered that the L omé Conventions were covered by Article X X1V
taken in conjunction with Part 1V (in particular Article XXXVI:8) of the Genera Agreement. This
view was already submitted when thefirst Lomé Convention wasconsidered by aGATT working party,
as could be seen from the Working Party report adopted on 15 July 1976. The view expressed at that
time by the EEC was that it had:

"complied with the obligation to eliminate customs duties and other restrictive regulations of
commerce with respect to substantialy all trade with the ACP. In thelight of their devel opment
needs and the principles of Part 1V of the General Agreement, the EEC had not demanded
reciprocity in its trade with the ACP" .1

227. The first of these two sentences referred to the definition of a free-trade area contained in
Article XX1V:8(b) of the General Agreement, whilethereferenceto Part IV more specifically pointed
to Article XXXVI1:8. Moreover, this had been further clarified in paragraph 23 of the same working
party report, where these Articles were explicitly quoted together with Article 1:2, which at that stage
could still be invoked as a basis for the preferential treatment between the United Kingdom and its

1%Report of the Working Party on "ACP-EEC Convention of Lomé", BISD 23546, page 48, paragraph 4 (adopted on 15 July 1976).
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former dependent territories, as was set out in Article XXIV:9 (at that time other member States of
the EEC were still authorized to collect the duty differential under transitional provisions of the Act
of Accession for Denmark, Ireland and the United Kingdom to the EEC).

228. When the Lomé Il Convention was examined by a working party, the EEC noted that:
"Thenew Convention (...) wasbased onthesame(...) legal provisionsasthefirst Convention. "%

It could be seen from the report of the Working Party that this was understood to mean, asin the case
of the first Lomé Convention, that the EEC intended to invoke Article XXIV in conjunction with Part
IV of the General Agreement. This followed in particular from a critical observation by another
participant of the Working Party recorded at paragraph 9 of the report’®. It was in this context also
that the EEC' s reply to a question concerning possible effects on other developing contracting parties
should be seen’. The reply clearly referred to Article XXIV (without claiming that this provision
alone would cover the Lomé Il Convention) and explained that effects on trade with other developing
contracting parties could not be completely ruled out, as was generally the case when free-trade areas
were created. The EEC had made its views very clear when the Lomé |1l Convention was examined
by a GATT working party*®, and this view was fully in line with the view expressed when the first
Lomé Convention had been examined.

229. Under Article 2 of Protocol 5 on bananas which was attached to the Lomé IV Convention, the
EEC had committed itself to assist the ACP banana producing countriesto improve the conditions for
the production and marketing of bananas. The EEC, therefore, had not taken a static position simply
mai ntai ning traditional accessand advantagesfor ACP bananas onthe EEC markets, but had recognized
the need for a more dynamic approach. However, the limits of such actions were obvious in those
cases where geographic conditions restricted the possibilities for the use of modern cultivation techniques,
as was the case of severa island ACP countries.

230. Costa Rica, Guatemala, Nicaragua and Venezuela argued that the requirements laid down
by Article XXIV to permit exceptional discriminatory treatment obviously ruled out the possibility
that the trade treatment granted by the EEC to the beneficiaries of the Lomé IV Convention could fall
within the parameters laid down for the existence of a free-trade area. This could be shown by the
fact that successive Conventions had not met the requirements set forthin Article XXIV, paragraphs 5
and 8. These provisions required that there be a binding undertaking to establish a free-trade area
as well as a plan or schedule for the establishment of such an area, and that duties and other trade
restrictions should be eliminated with respect to substantially all the trade between the parties.

231. Inthe present case, it could not be said that the ACP countries, under the Lomé Convention,
had entered into an undertaking with the EEC to establish afree-trade area, nor that aplan or schedule
had been established for the formation of such an area. Nor could it be asserted that the Convention
provided for the elimination of customs duties and other trade restrictions with respect to substantially
all the trade between the parties. Furthermore, the ACP countries were not obliged to grant reciproca
preferencesto the EEC. Article 174.1 of the Lomé 1V Convention specifically established that while
the Convention was in force the ACP States should not be required to assume, with respect to imports
of products originating in the EEC, obligations corresponding to the commitment undertaken by the
EEC with respect to imports of products originating in the ACP States. On the contrary, Article 174.2

1%Report of the Working Party on the Second ACP-EEC Convention of Lomé, BISD 295119, paragraph 5 (adopted on 31 March 1982).

%] dem, paragraph 9.

107 /5273, page 4.

1%Report of the Working Party on "Third ACP-EEC Convention of Lomé", BISD, 355321, page 327, paragraph 19 (adopted on
22 September 1988).
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of the Lomé 1V Convention stated that they shall grant the EEC treatment no less favourable than the
most-favoured-nation treatment.

232. The EEC's argument seeking to justify non-compliance with these requirements through the
application of Article XXIV in conjunction with Part 1V of the General Agreement was not admissible.
The infringement of the principle of Article| and the failure to grant reciprocal concessions in
Article XXI1V could not be justified by Part IV itsef. Neither the letter of Part IV, nor the spirit
underlying its adoption, could produce an interpretation that enabled Part 1V to be used to replace the
obligation of the most-favoured-nation clause or therequirement of reciprocity set outin Article XXIV.

233. The EEC had argued that the reciprocity requirement of Article XXI1V was not essential in the
case of an association with developing countries, basing this assertion on a broad interpretation of the
Interpretative Note ad Article XXXV1:8 of the General Agreement. It was clear from the content and
nature of this Notethat it was intended to limit its scope to a specific number of Articles of the General
Agreement which were expressly named, and which did not include Article XXIV; consequently, the
text of that Note could not in any way waive the reciprocity requirement of Article XXIV.

234. Moreover, it was never the purpose of Part IV to discriminate among developing countries;
it was intended to be applied on amost favoured nation basis to all developing countries.'® The fact
that the EEC was complying with its Part IV obligations with respect to ACP developing countries
did not exempt it from fulfilling them with respect to the complaining parties. This had aready been
established in the report of a pand in which differences among devel oping countries were anayzed,
and the very clear conclusion was reached that Part IV did not operate in this way.'*°

235. Thelegal obligations, in light of which the import régimes of some EEC member States were
to be examined, were obligations stemming from the General Agreement and not from obligations the
EEC might have entered into outside the GATT. The complaining parties did not intend to obtain
aruling on the compatibility of the Lomé Convention, or any other preferential agreement the EEC
might have had, with the General Agreement. Their governments had pointed out the infringements
of the General Agreement by the bananaimport régimes of eleven member States of the EEC, which
included the breach of the most-favoured-nation clausein Article I. The EEC claimed that provisions
of Article XX1V taken jointly with Part 1V of the General Agreement should turn the Lomé Convention
into a free-trade area and thus justify the above-mentioned infringements of Article |. While it was
not the intention of the complaining parties to obtain a ruling on the Lomé Convention, the fact that
the EEC was using it as ajustification for infringements of Article | meant that the Panel had to take
a position in this matter in order to fulfil its terms of reference.

236. Onthe contrary, during the examination of the successive Conventions by the working parties,
it had been established that "while the parties to the Convention stated that the trade commitments it
contained were compatible with the relevant provisions of the General Agreement as awhole and with
its objectives, some members of the working party considered it doubtful that the Convention could
befully justifiedintermsof thelegal requirementsof the General Agreement."**! It was al so understood
in these working parties that these Conventions would in no way be considered " as affecting the legal
rights of contracting parties under the General Agreement."2

109 /5776, paragraph 3.24.

oReport of the Panel on "Norway - Restrictions on Imports of Certain Textile Products’, BISD 275119 (adopted on 18 June 1980).

Reportsof the Working Partieson the Third ACP-EEC Convention of Lomé, BISD 355/321 (adopted on 22 September 1988); " Second
ACP-EEC Conventionof Lomé", BISD 295/119 (adopted on 31 March1982); and"ACP-EEC Convention of Lomé, BISD 235/46 (adopted
on 15 July 1976).

2] dem.
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237. Theexception invoked by the EEC to justify theinfringement of Article | by the bananaimport
régimes was not admissible for the reasons stated above. Even supposing that this dispute referred
to the granting of preferences that were possibly compatible with the General Agreement or that the
Panel decided not to rule on this point on the basisof theprovisionsof Article XXI11:1(a), thecomplaint
by Costa Rica, Guatemala, Nicaragua and Venezuela was aso justified under Article XXI11:1(b). It
was clear that the discriminatory régimes had caused serious prejudice to the Latin American banana
producers, by affecting the total value and volume of their exports. Not only had they limited the
export volumes of the Latin American countries, but the latter had also lost major opportunities to
sell in new markets and achieve a better competitive position. The discriminatory restrictions and
prohibitions had unquestionably led to arisein pricesand prevented arisein consumption which would
havetaken placehad themarkets not been protected, thusadversely affecting complaining partiesexports
and thereby causing impairment of the benefits accruing to them under the General Agreement.

238. Colombia rejected the EEC's argument that its preferential measures for ACP countries were
justified under Article XX1V. The invocation of Article XXIV "in conjunction with" Part IV of the
Genera Agreement as a defence might indeed be creative, yet it had no ground in GATT precedent
or public policy. Colombiaalso recalled that past working party reports had repeatedly stated concerns
asto the full consistency of the Lomé Conventions with the legd requirements of the Generd Agreement.

239. Itwasobviousthat the preferential arrangementswere not authorized under Article XX1V:8(b),
which defined a free-trade area as "two or more customs territories in which the duties and other
restrictiveregulationsof commerce. . . wereeiminated on substantially all thetrade between theconsti-
tuent territories of products originating in such territories’ . In short, the preferential arrangement
between the EEC and the ACP countries was neither reciproca nor applicableto substantially all trade
between thetwo groups; infact, dutiesand other commercial regulationsstill figured very prominently
in trade between the EEC and the ACP States that were parties to the Lomé Convention.

240. Inaddition, the EEC' s preferentid arrangements with Lomé Convention countries did not constitute
an "interim agreement” leading to the creation of a free-trade area. To qualify, interim agreements
must, when created, "include a plan and schedule for the formation of such a. . . free-trade areawithin
areasonable length of time." (Artidle XXI1V:5(c)) The EEC's notification of its preferentia arrangements
with Lomé Convention signatories was not accompanied by any such plan or schedule; nor had the
preferential arrangement led to the formation of afree-trade area within a reasonable length of time.

241. If the EEC wished to enter into one-way, non-reciproca arrangements with Lomé Convention
signatories on some, but not al, trade, it could have followed the example of the United States in seeking,
with respect to the " Caribbean Basin Economic Recovery Act" awaiver from the General Agreement
under Article XXV:5. However, it had not done so. Alternatively, the EEC could have followed
the recent precedent of Canada, Mexico and the United States in negotiating a North American Free
Trade Agreement inwhich the devel oping and devel oped parties alikeexchanged reciproca concessions
covering substantially all trade. Again, the EEC had not done so.

242. Inthefina anaysis, banana trade between the EEC and the ACP countries was not part of a
larger free-tradeareadeserving of ArticleX X1V exemptionfrom GATT obligations. ThisPanel should,
therefore, reject the notion that any interweaving of ArticleXX1V and Part 1V, however creative, would
allow a developed country to discriminate - non-reciprocally, regarding selective products - against
one set of developing contracting parties and in favour of another, in violation of the most fundamental
obligations of the General Agreement. This was confirmed by the Report of the Panel on "Norway -
Restrictions on Imports of Certain Textile Products’, wherein the panel concluded as follows:

"While noting that provision for some developing exporting countries of assured increase in
access to Norway's textile and clothing markets might be consistent for those countries with
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the spirit and objectivesof Part IV of the GATT, thiscould not becited asjustification for actions
which would be inconsistent with a country's obligations under Part Il of the GATT".*

243. Inany case, asidefrom thelegal status of the Lomé Conventions, the restrictive bananarégimes
in several EEC member States were, in Colombia s view, individually and on their own, contrary to
the legal obligations of the General Agreement. National systemsimposing illegal quotasand licences
derived their force from legidlative or administrative acts which in themselves contradicted the lega
system of the General Agreement (e.g., Articles XI and XIII), aside from preferentia "associations"
entered into with the ACP countries. Accordingly, no alleged one-way freetrade areawhich exempted
banana imports of those countries from quantitative restrictions could in any way justify nationa
legislations which were otherwise not consistent with the Genera Agreement, and which adversely
affected bananas from the complaining parties.

244. Costa Rica, Guatemala, Nicaragua and Venezuela argued that the principles and objectives
set forth in Part 1V represented an expression of solidarity between the more developed contracting
partiesand all devel oping countries. Hence, its provisions* envisaged concrete action to achievethese
objectives which was, therefore, an obligation that the EEC member States had to honour.

245. Part IV did not contain any provision authorizing the granting of trade advantages that
discriminated among different groups of developing countries. The fact that the EEC was complying
with its Part IV obligations vis-avis other developing countries did not exempt it from fulfilling these
obligations towards the complaining parties.**> The report of the Working Party that analyzed "the
United States Caribbean Basin Economic Recovery Act" stated that the provisions of Part IV did not
provide authority for discriminatory preferential treatment.*® Nor could the EEC be said to have
accorded high priority to the reduction and elimination of barriers to trade in products of interest to
less-developed contracting parties, since it maintained in force highly restrictive régimes for trade in
bananas from the complaining parties.

246. The EEC said that it did not invoke Part 1V of the General Agreement as ajustification for its
preferential treatment of the ACP countries. Rather, the EEC argued that it had established a free
trade area between the EEC and each of the ACP countries, and that in light of Article XXIV:5in
conjunction with Article XXXV1:8 it was entitled to establish a free-trade area which was not based
onfull reciprocity, and that thisfreetrade areajustified the preferential treatment of the ACP countries.
The annotation ad Article XXXVI:8 explicitly referred in fine to "any other procedure under this
Agreement”. This clearly showed that an application of Article XXXVI1:8 in conjunction with other
procedures of the General Agreement was envisaged from the outset.

3Report of the Panel on "Norway - Restrictions on Imports of Certain Textile Products', BISD 275/119, paragraph 15 (adopted on
18 June 1980).
HiArticle XXXVII:1 of the General Agreement provided that the developed contracting parties shall to the fullest extent possible,

"accord high priority to the reduction and elimination of barriers to products currently or potentially of particular export interest
to less-developed contracting parties ... and refrain from introducing or increasing the incidence of customs duties or non-tariff
import barriers on products currently or potentially of particular interest to less-developed contracting parties ...".

In paragraph 3(c), the Article provided that developed contracting parties shall,

"... explore al possibilities of constructive remedies before applying such measures where they would affect essential interests
of those contracting parties."
5Report of the Panel on "Norway - Restrictions on Imports of Certain Textile Products’, BISD 275119, paragraph 15 (adopted on
18 June 1980).
L6Report of the Working Party on " The United States Caribbean Basin Economic Recovery Act", BISD 315180, paragraph 31 (adopted
on 6-8 and 20 November 1984).
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247. Costa Rica, Guatemala, Nicaragua and Venezuela said that the purpose of Part IV was the
reduction and elimination of trade barriers on products of interest to the less-developed contracting
parties, not the erection or preservation of such barriers. This should be understood in the sense that
fostering new and better opportunities of access for other developing countries was in no way questionable
provided this was not done in a discriminatory manner. Thus, the member States which maintained
restrictions on Latin American imports violated their commitments to refrain from establishing tariff
and non-tariff barriers to imports of products of interest to developing countries.

248. Theeconomic and socia importance of the bananatrade for the complaining partieswas beyond
discussion; inmany cases, it wastheir most important export product. Theimportance of the markets
of the EEC for the banana trade was likewise manifest: in many cases, these were the main export
markets for the complaining parties. In addition, it could not be argued in this case that the EEC had
done everything in its power to apply constructive remedies in order to avoid adopting discriminatory
measures against |ess-devel oped contracting parties such as the complaining parties. The EEC's argument
that ACP countries would not be able to penetrate the market of member States that did not apply
guantitative restrictions on banana imports was inaccurate, as demonstrated by the statistics showing
exports by ACP countries to these markets.

249. There were precedents in panel reports that referred to the commitment included in Part 1V of
the General Agreement relating to the need to make" serious effortsto avoid taking protective measures
...". " The EEC member Statesin question had repeatedly prolonged the discriminatory and restrictive
measures agai nst imports from the complaining parties, without exploring any other possibilitiesaimed
at avoiding such discrimination and application of restrictionswhich, insome cases, constituted outright
prohibitionsof importsfrom the complaining parties. Inthecaseunder consideration, it was, therefore,
clear that the banana import régimes applied by various EEC member States violated the EEC's
commitments under Part IV of the General Agreement.

250. The EEC said it was not correct to allege that the EEC had systematically hampered imports
of bananas from the Latin American suppliers. Inreality, as was borne out by al the trade statistics,
importsof bananasfrom thecomplaining partiesand other bananaproducing countriesinLatin America,
had had an impressive growth rate over the last few years. In particular, the EEC had refrained from
introducing any new trade barriers. The existing mechanisms of some member States, which had a
restrictive effect on banana imports from the complaining parties and other Latin American banana
producers, had been applied in ameasured way, without any intention of prejudicing the complaining
parties interests. These mechanisms had been applied primarily in order to maintain alimited production
in the EEC on the one hand, and to allow for traditional market access for ACP bananas on the other.
Under these circumstances, the EEC was at aloss to see how the measures complained of could be
considered contrary to the objectives of Part IV of the General Agreement.

251. More specifically, with respect to the language at the beginning of Article XXXVII, the 1964
Committee on the Legal and Institutional Framework of the GATT in Relation to Less-Devel oped
Countries stated in its report that it " recognized that the phrase 'to the fullest extent possible’ would
have the effect of leaving the applicability of the provisions of sub-paragraphs (a), (b) and (c) of
paragraph A exclusively to the judgement of each contracting party subject to them..."*® In the view
of the EEC, thelanguage of Article XXXVII stated apolitical objective, but it could not be understood
to contain a legal obligation with the effect that actions taken by developed contracting parties could
be found in violation of this provision. Such a construction would be contrary to the plain language
of the text and would not conform to the drafting history shown in the quotation which dated from

UReport of the Panel on "EEC Restrictions on Imports of Apples From Chile", BISD 27598, paragraph 4.23. (adopted on
10 November 1980).
18 /2281, paragraph 4.
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1964. The EEC, therefore, considered that the allegations of the complaining partiesin this respect
were unreasonable, and submitted that they did not fit with the factual situation, nor with a proper
legal analysis of the General Agreement.

252. CostaRica, Guatemala, Nicaragua and Venezuelareplied that while it was common to attach
merely political valueto Part 1V, thisdid not exempt the EEC from fulfilling its provisions. Thiswas
all themoreso, if the EEC itself wastrying to justify nothing less than exceptionsto the most-favoured-
nation clause on the very grounds that it was applying Part 1V. Much of the EEC's argument before
this Panel was based on a wrongful invocation of Part IV. It was unacceptable for the EEC to try
to makediscretionary useof thispart of the General Agreement to the detriment of agroup of developing
countries.

253. Furthermore, there was nothing in the provisions of Part 1V to authorize the granting of trade
benefits which discriminated among different groups of devel oping countries; thishad been recognized
invarious pand reports.**® Asthe EEC had not shown that theinfringement of themost-favoured-nation
principlewas justified under any of the relevant provisions of the General Agreement, and asitsfailure
to comply with the objectives and principles laid down in Article XXXVII had been demonstrated,
it was clear that the banana import régimes applied by various EEC member States were in breach
of Part IV of the Genera Agreement.

254. Colombia stated that the General Agreement was replete with provisions designed specifically
to assist and further the economic progress of developing countries.™® The GATT, through various
decisionsand Ministerial Declarations, had consistently recognized itsspecial obligationsto devel oping
countries.*® Theoverriding purpose of these provisionswasto enabl e devel oping countriesto improve
their economic development and thus to generate more trade and help maximize world wealth. The
provisions also facilitated the integration of developing countries into the global trade framework
governed by the General Agreement. With their unique economic concerns accommodated by such
specia provisions, developing countries were more inclined to commit themselves to the rules of the
Genera Agreement concerning liberalization of trade. In short, without such special provisions, the
developing countries climb toward greater economic achievements would be far steeper, and their
place in the global trading system far more uncertain and fragile - to the detriment of developing and
developed countries dike.

255. In Colombid s view, the EEC had failed to undertake positive efforts to ensure that banana
exporting devel oping countries secured a sharein the growth of international trade commensurate with
the needs of their economic development. The EEC had aso failed to provide more favourable and
acceptable conditions of access to its markets for bananas, and to devise measures to stabilize and improve
conditionsof worldbananamarkets. Moreover, the EEC bananarestrictionsand discriminatory policies
flouted the principle set forth in Article XXXVI:4.

256. The EEC replied that concerning the principles of Article XXXVI1:3 and 4 of the General
Agreement, it sufficed to carefully read the relevant provisions'? to see that they contained a political
objective, not an obligation which could result in afinding of a violation of the General Agreement.

19Report of the Panel on "Norway - Restrictions on Imports of Certain Textile Products’, BISD 275119, paragraph 15 (adopted on
18 June 1980); and Report by the Working Party on " United States- Caribbean Basin Economic Recovery Act", BISD 315/180, paragraph 31
(adopted on 6-8 and 20 November 1984).

205eg, Article XVIII.

1211966 Decision on Procedures Under Article XXII1, BISD 14518; Differential and More Favourable Treatment, Reciprocity and
Fuller Participation of Developing Countries, Decision of 28 Nov. 1979; and Ministerial Declaration: Thirty Eighth Session at Ministerial
Level.

122F g., Article XXX VI:4 spoke about "the largest possible measure" and Article XXXV 1:3 contained the words " There was need for
positive efforts..."
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Again, the EEC disagreed with the analysis made by Colombia according to which the EEC had made
no effort to improve the situation of banana exports by the complaining parties. The trade statistics
showed the growth of those exportsin avery clear way. Therewas no reason to believe that the EEC
had disregarded any of its abligations under Part IV of the General Agreement.

257. Colombia responded that the quantitative restrictions and discriminatory tariffs maintained by
EEC member States ran counter to the letter and spirit of this provision. Instead of providing "more
favourable and acceptable conditions of access' to its markets for bananas from Colombia and other
complaining parties, EEC member States' national quotas and licensing schemes, their discriminatory
application, discriminatory tariffs and other restrictions blocked such access. Instead of "[devising]
measures designed to stabilize and improve conditions” of world banana markets, the EEC member
States imposed quotas and other barriers that distorted the market for bananas.

258. The actions of al the EEC member States, except Germany, constituted an egregious breach
of Article XXXVI's principles and objectives. Not only had the actions of the EEC member States
resulted in adisrupted market, but their restrictive practices had virtually denied Colombia and other
complaining parties access to their lucrative banana markets. Accordingly, the Panel should find that
the EEC and certain member States had not acted in conformity with the principles and objectives of
Article XXXVI.

259. It waswholly inadequate, moreover, to counter the foregoing arguments with the assertion that
the EEC's restrictive banana practices benefited other developing countries, namely certain ACP
countries. This reasoning suffered from several flaws. First, the quantitative restrictions and other
discriminatory measures favoured EEC banana production, as well as the imports from the members
of the Lomé Convention, at the expense of bananaimports from Colombia and the other complaining
parties. Enhancing or protecting the opportunities of devel oped contracting parties while diminishing
those available to devel oping contracting parties was not consistent with the EEC' s obligations under
Article XXXVI.

260. Second, Colombia and the other complaining parties did not challenge per se the import
opportunities that these restrictive practices made available to the countries that were members of the
Lomé Convention. Nor werethey arguing that they should be afforded preferential accessto the EEC
market relative to the access enjoyed by the ACP countries. Rather, Colombia's objection was that
the preferential market opportunities afforded to the ACP countries were part of a régime that was
discriminatory toward Colombia and the other complaining parties. Consistent with their obligations
under Article XXXVI, Colombia believed that the EEC member States concerned should €iminate
their quantitative restrictionsand other barriersin consistent with the General Agreement on all banana
imports, thereby affording all developing countries, not just afavoured few, the same access to their
markets. Only this action would "ensure” that developing contracting parties "secure a share in the
growth in international trade commensurate with the needs of their economic development”, and provided
al developing contracting parties " more favourable and acceptable conditions of access to world [banang)
markets" (Article XXXVI).

261. TheEEC saidthat the complaining partiesknew very well that the ACP countries suffered from
serious competitive disadvantages dueto the climatical and topographical conditions prevailing inthose
countries. They had explicitly recognized until very recently thereasonsfor this preferential treatment.
It was all themore surprising that in the present proceedingsthey attacked the general tariff preferences
which was the cornerstone of the Lomé Convention, athough it did not do any harm to them in rea
tradeterms, sincethey wereableto pay the 20 per cent ad valoremduty and still supplant ACP bananas
in the markets of those member States which did not apply quantitative restrictions.
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262. Colombia said that the Latin American banana exporting countries had a "particular export
interest" (Article XXXVII:1(a@)) in bananas; yet the EEC had failed to accord a high priority to
eliminating its member States many barriers to imports of Latin American bananas. Further,
paragraph 1(b) of Article XXXVII required the EEC, as a developed group of countries, to "refrain
fromintroducing, or increasing theincidenceof, customsdutiesor non-tariff import barrierson products
currently or potentially of particular export interest to less-developed contracting parties. . . ." Bananas
were a product of current, particular export interest to Colombia and the other complaining parties.
Yet, the EEC had undertaken commitments regarding banana imports under successive Lomé
Conventions, in disregard of this obligation as it applied to Latin American bananas. Moreover, the
EEC had permitted several of itsmember Statesto accedeto, and become membersof, the EEC without
reforming their bananarégimes. Thus, new tariff and non-tariff barriersto imports of Latin American
bananas had been introduced and increased within the EEC. Given the greet significance of these imports
to Colombia and the intent and impact of the EEC's restrictive practices, one could scarcely imagine
a clearer violation of a contracting party's commitments under Article XXXVI1:1(b).

263. The EEC replied that there were noticeable differences between bananas originating in ACP
countriesand in Latin America. The ACP bananas were, generally speaking, smaller in size than the
Latin American bananas. Banana plantations in ACP countries were in most cases small and run on
afamily basis. In many cases, these plantations were cultivated on volcanic soil which did not lend
itself to large plantations. The bananas were harvested by hand and grown in a way respecting the
environment. Latin American bananas usually came from very large plantations often run by a small
number of multinational companies. Their bananas were mostly cultivated on anindustrial scale. This
meant that L atin American bananas could be produced at substantially lower cost. Dueto thedifference
in production costs, but a so because of different marketing methods, the price differential was usually
very high. ACP bananaswere, generaly speaking, 1.5t0 2 timesmore expensivethan Latin American
bananas. ACP bananas, therefore, were only able to penetrate markets where they were protected
against unlimited competition from Latin American bananas.

264. Imports of bananas originating in ACP countries entered the EEC free of customs duties under
Article 168 of the Lomé IV Convention (document L/7153/Add.1). Similar preferentia treatment
was accorded to bananas under the preceding Lomé Conventions and under the two Y aoundé Conventions
of 1963 and 1969.*% Prior to this, Articles 131 to 136 of the Treaty of Rome provided for preferential
treatment for the former dependent territories of the origina member States.*** Moreover, quantitative
restrictions existing in some member States with respect to bananas were not applied to bananas
originating in ACP countries. Thispreferentia treatment was based on Article 169(1) of the Lomé 1V
Convention and on similar provisions in the previous Lomé Conventions. Spain restricted bananaimports
from all sources except the Canary Islandsin accordance with Article 4, paragraph 2, of Protocol No.2
on the Canary Islands (attached to the Act of Accession of Spain and Portugal to the European
Communities)*?®, and maintained these restrictions vis-avis the ACP countries on the basis of Article 171
of the Lomé IV Convention. These restrictions could not be maintained after the entry into force of
a common market organization for bananas.

265. CostaRica, Guatemala, Nicaragua, and Venezuea stated that Nicaragua, Colombiaand Ecuador
had their own marketing firms, while Costa Rica had a national company which exported bananas to
Europe. Furthermore, as far as investments in Latin American banana production were concerned,
it was inaccurate to speak only of United States multinationals. For example, in Costa Rica, apart
from major domestic investment, there were a'so Mexican, Colombian and British, aswell as United

12These Conventions had all been examined by GATT working parties.

12The Treaty of Rome was examined by a GATT Committee under Article XX1V:7(b),BISD 6568, conclusions BISD 75/69.

125The Act of Accession of Spain and Portugal to the European Communities was examined by a GATT working party under
Article XXIV:7(b), see BISD 355293.
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States, investors. The same could be said of the production of African countries, where there was
also investment from various origins. Asconcernsthe activity of multinational sin the marketing chain
in Latin America, the companies which marketed Latin American bananas took them, in most cases,
as far as to the European port. From there onwards, control of the chain was in European hands in
almost all cases, sothat it waswrong to speak of afull vertical integration inthe caseof Latin American
bananas. Moreover, ripening was clearly controlled by European companies. Asthe EEC had rightly
stated, theinfluence of these companieswas highly important inthemarketing chain. It waswell known
that the difference between the price to the producer and the transporter' s selling price at the European
port was not very great compared with the price increments that occurred throughout the rest of the
chain after the fruit had reached the European port. The firms which did have vertica integration
in the marketing chain, even including production, were the companies which marketed ACP bananas.
Many of them not only profited from importation and ripening but also owned plantations in ACP
countries. It was in these cases that there was a vertical integration in the banana production and
marketing chain, and it was these companies which really benefited from the EEC preferential system,
through their monopoly profits.

266. Furthermore, it should not be forgotten that the complaining parties, too, had serious social
and economic problems and that the banana industry was enormously important in the quest for
development. Following many years of effort and technological development in the Latin American
countries, bananaproduction had reached |evel s of efficiency that placed these countriesin acompetitive
position which could not be ignored. These advantages had not brought the complaining parties the
benefits they ought to have done because of the distortions introduced by the EEC through its current
systems of protection. In addition, these measures had the natura consequence of making industry
in the protected countries permanently inefficient.

Article XXI111:1 - Nullification or Impairment

267. CostaRica, Guatemala, Nicaragua and Venezuela, noted that in accordance with GATT practice,
as described in paragraph 5 of the Annex to the Understanding Regarding Notification, Consultation,
Dispute Settlement and Surveillance,

"1n caseswherethereisaninfringement of the obligationsassumed under the Genera Agreement,
the action is considered prima facie to constitute a case of nullification or impairment ...".%

This Annex established a presumption that the burden of proof that there was no such nullification
or impairment lay with the contracting party that was alleged to have violated the General Agreement.

268. In the case under consideration, the restrictions applied by France, Italy, Portugal, Spain and
the United Kingdom in the form of import quotas and licences and the discriminatory tariff treatment
practised by those countries, as well as by Belgium, Denmark, Greece, Ireland, Luxembourg and the
Netherlands against banana imports from various Latin American countries, constituted a violation
of the provisions of the General Agreement, in particular of Articles|, I, XI, XIII and Part IV of
the Genera Agreement. Consequently, and pursuant to the provisions of Article XXIII, there was
a prima facie case of nullification or impairment of the benefits accruing to the complaining parties.
It was up to the EEC to rebut.

269. Ashad dready been established™’, the benefits accruing from the General Agreement comprised
not only those stemming from the Agreement at the time when a concession came into effect but also

126A nnex tothe" Understanding Regarding Notification, Consultation, Dispute Settlement and Surveillance", BISD 265/210, paragraph 5,
(adopted on 28 November 1979).
2"Report of the Panel on " Canada- Administration of the Foreign Investment Review Act", BISD 30S/140 (adopted on 7 February 1984).
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the future opportunities for trade that would result from the concession. In this sense, and by virtue
of the presumption of nullification or impairment of benefits that existed in cases of violation of the
provisions of the General Agreement, the complaints submitted by one or more contracting parties
with regard to régimes that were in breach of the Genera Agreement had to be admitted even where
statistical evidence of trade injury did not exist.

270. Nullification or impairment should be considered not only in relation to the effect that the violation
concerned might have had on thevolume of trade, but asoinrelation to possibleincreasesin transaction
costs and the creation of uncertainties which could affect investment plans'?® The complaining parties
said that the Panel should examine the matter in the light of the provisions of Article XXI11:1(a) and
also paragraph (b), if it should consider it pertinent to do so.

271. Colombia argued that even if the Panel were to find, that the EEC's banana practices were not
inconsistent with the General Agreement, it was neverthel ess undeniable that Colombia and the other
complaining partieshad suffered grievously from the nullification or impairment of their benefitsunder
the General Agreement, within the meaning of Article XXIII, as a direct result of these restrictive
measures. According to long-established GATT practice,*® thisPanel should presumethe nullification
or impairment of benefits under the General Agreement within the meaning of Article XXIII, for three
reasons. First, the EEC had violated many of its obligations under the Genera Agreement. When
aGATT contracting party had violated its obligations under the General Agreement, nullification or
impairment was presumed unless the contracting party whose measures were challenged submitted
positive counter-evidence establishing authoritatively that nullification or impairment had not occurred.**
Second, prima facie nullification or impairment had been found in cases where, as here, quantitative
restrictions were complained of.*** Third, the EEC measures had been introduced or intensified after
the EEC had negotiated the concession on bananas under Article Il in 1963

272. Evenif, arguendo, the EEC member States measures did not violate provisions of the Genera
Agreement, Colombia and the other complaining parties nonethel ess would be entitled to relief under
Article XXI11 because those measures had nullified or impaired benefits under the General Agreement
they had reasonably anticipated. The complaining parties expected to benefit from the EEC's 20 per cent
tariff binding on bananas by increasing exports to the EEC market. Yet, those anticipated benefits
were nullified or impaired by the many restrictions imposed on bananaimports from the complaining
parties.

273. The quantitative restrictions and other restrictions inconsistent with the General Agreement at
issue in the present case had upset the balance of rights and obligations under the General Agreement.
Thefollowing evidence constituted amorethan ample " detailed justification™ in support of Colombid s
alegations of nullification or impairment under Article XXI11:1(b).*** Nullification or impairment
of benefitswas illustrated by the export opportunities that the complaining parties, in particular Colombia,
had lost in terms of access to EEC markets which were subject to nationa market organizations.
Quantitative restrictions applied in each of those countries denied access to large volumes of Latin
American or non-preferential bananas, thereby causing adverse trade effects to the complaining parties
and to their economic development as awhole. Foregone trade opportunities flowed from both astatic
perspective (i.e., ignoring the possible growth in EEC consumption which would have taken place,
in the absence of barriers) and a dynamic one (i.e., taking into account that variable).

128Report of the Panel on "Japanese Measures on Imports of Leather", BISD 315/94, paragraph 55 (adopted on 15/16 May 1984).

129Jackson, World Trade and the Law of the GATT (8.5 at 182, 1969).

10Report of the Panel on "Import Restrictions on Uruguayan Products', BISD 11595, paragraph 15.

BIGATT Document L/1222/Add.1 (1960).

132" Understanding Regarding Notification, Consultation, Dispute Settlement and Surveillance’, BISD 265210, page 216 (adopted on
28 November 1979); and Report of the Panel on "United States-Restrictions on the Importation of Sugar and Sugar-containing Products
Applied under the Headnote to the Schedule of Tariff Concessions', BISD 375/228 (adopted on 7 November 1990).
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274. The patterns of imports in EEC markets which were traditionally unrestricted or subject only
to a 20 per cent ad valorem duty were indicative of the patterns of imports under conditions of free
competition. Such markets comprised Belgium, Denmark, Germany, Ireland, Luxembourg and the
Netherlands. During 1991, the Latin American share of total banana consumption in those countries,
on aweighted average basis, was 94.2 per cent. In contrast, non-preferential bananas accounted for
33.6 per cent of consumption in France, Italy and the United Kingdom, which together represented
more than 70 per cent of consumption in EEC countries subject to nationad market organizations (roughly
1.3 millionmetrictonsduring 1991). If Spain wasaddedtothislist (20.3 per cent of total consumption
in restricted markets), the average would be even lower, given that non-preferential imports (and non-
Canarian supply, ingenera) werevirtually excluded from the Spanish market. 1ntheabsence of import
restrictionsinthelatter countries, L atin American countrieswould haveparticipated intheir total banana
consumption in amanner similar to that in unrestricted markets. Therefore, the 94.2 per cent average
share for Latin America could be applied to the tota consumption of restricting countries over areference
period, in order to compareit with the actual amount that such countriesimported from Latin America.
The difference would show foregone opportunities of trade to these sources, in terms of non-exported
volumes.

275. Duringthe period 1982-1991, consumption of bananasin France, Italy and the United Kingdom
totalled 11.8 million metric tons, of which only 3.9 million - or 33.6 per cent - had been sourced from
Latin American countries. Had these countries applied the 20 per cent EEC-bound rate, instead of
systemsinconsistent with the General Agreement, and applying the 1991 L atin American import share
in unrestricted markets, imports from Latin America could have been in the order of 11.1 million
(94.2 per cent of the total). The difference - 7.1 million metric tons - represented lost exports for
Latin America as awholein the period 1982-1991. If Spain was taken into account in this estimate,
foregoneexportsof Latin Americawould have been muchlarger: around 9.4 million metrictonsduring
that period.

276. Inrespect of Colombia, lost export opportunities were no less significant. 1n 1991, Colombia
accounted for 17.3 per cent of total banana consumption in the EEC's unrestricted markets, on a
weighted-average basis. Thisyielded atota loss of 1.1 million metric tons in the restricted markets
(Spainincluded), or 112,500 metric tons each year during the period 1982-1991. Thus, in ten years
alone, Colombia believed it had lost nearly 35 per cent of its annua average exports to the EEC
(321,900 metric tons), as aresult of existing barriers to trade in bananas.

277. Inaddition to the above analysis, afurther loss of export opportunities to Latin American countries
could be demonstrated by comparing annual average growth rates in unrestricted markets during a
given period to similar rates in traditionally protected markets. As a consequence of open markets,
consumption rates had on the whole grown faster in unrestricted markets than in those subject to
restrictions, and the difference, in absolute terms, showed consumption foregone in the latter ones.
This consumption would presumably have occurred in the absence of the measures which were not
consistent with the General Agreement, with Latin American countries supplying a very significant
share of it.

278. Duringthe period 1986-1991, the annual rate of growth in consumption averaged 13.2 per cent
for unrestricted markets, in contrast to amere 4.9 per cent for those subject to restrictions. Assuming
that consumptioninrestricted marketshad grown at asimilar paceto that of free EEC markets, foregone
bananaconsumption amounted to 738,000 metrictonsduring thisperiod, andtoan estimated 1.2 million
metric tons in aten-year period (1982-1991). Accordingly, Latin Americas participation would have
been in the order of 695,000 metric tons and 1.1 million metric tons, for asix- and ten-year period,
respectively, assuming that the average share of Latin American countries in the EEC's unrestricted
markets had been around 94.2 per cent.
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279. Applying this same methodology to Colombia (17.3 per cent of the market), export losses as
aresult of foregone consumption totalled 200,000 metric tons during aten year period. Thisin turn
represented an annua loss of 6.2 per cent of its average exports to the EEC (321,900 tons).

280. Finaly, if both losses from areduced share in EEC's restricted markets and those related to
alow growth in consumption were taken into account, total lost exports to Latin America amounted
to 8.2 million metric tons in the period 1982-1991, and 10.5 million if Spain was included. For
Colombia, total losses during the same period equaled 1.05 million metric tons, and 1.3 million
(including Spain).

281. Itwasevident, therefore, that the complaining parties, and Colombiain particular, had incurred
considerable trade losses throughout the years, as a result of existing national market organizations
insevera EEC member States. Asidefrom theillegality of such measuresin the context of the General
Agreement, which had amply been shown and in itself constituted a prima facie case of nullification
or impairment, adverse effects to Colombia s trade were on their own a compelling evidence of such
nullification or impairment.

282. TheEEC consideredthat any contention fromthecomplaining partieswith respect tonullification
or impairment under Article XXI11:1(b) was inadmissible. Firstly, as was explained by the EEC in
its procedural objections, Article XXI111:1(b) was never discussed during the consultations or the good
offices and, consequently, it was not covered by the mandate given to the Panel. Secondly, by the
time the complaining parties acceded to GATT, the measures complained of were already in existence.
Therefore, they could not have any reasonable expectation that benefits would not be nullified or
impaired. Thirdly, the EEC strongly disagreed with the figures and calculations presented by the
complaining parties, which werebased oninaccurate assumptions. Fourthly, the EEC brought forward
data showing that imports from the complaining parties into the EEC had not been affected by the
measurescomplained of but, onthecontrary, had regularly and substantially increasedinall the member
States concerned.
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IV. PARTICIPATING AND OTHER THIRD CONTRACTING PARTIES

283. Cameroon, Cote d'lvoire, Madagascar and Senegal were of the view that the complaint by
Colombiaunder Articles XXXVI1 and XXXVII of the General Agreement should be considered inlight
of overal efforts of the EEC to promote the development of less developed contracting parties, and
not only in relation to the specific issues relating to imports of bananas (see BISD 27569,
paragraph 4.30). Thevery substantia expansion of non-preferential bananaexportstothe EEC markets
deprived such arguments of any real substance.

284. However, the preferentia tariff treatment complained of by the five complaining parties was
initially fully justified, and in principle continued to be justified, under the provisions of Article 1:2
of the General Agreement and the relevant Annexes thereto. This preferentia tariff treatment had
been subsumed by trade arrangements under successive Lomé Conventions which constituted, for the
purposes of the General Agreement, a free-trade area under Article XXI1V:5(b) between the ACP
countries and the EEC. It was essentially on this basis that the preferentia zero duty tariff treatment
in respect of imports of bananas from ACP countries was justified under the General Agreement.

285. Thevadlidity of the preferentia tariff treatment accorded to imports of ACP bananas could not
be considered inisolation from the trade provisions of the Lomé Convention as afree-trade agreement
pursuant to Article XXI1V:5(b). What was at issue in the context of an Article XXIl11:1(a) complaint
in relation to the preferential tariff treatment was whether the EEC by according such treatment had
failed "to carry out its obligations under this Agreement". The jurisdiction of the Panel under
Article XXII1:1(a) was, therefore, clearly limited to an examination of the EEC's obligations under
Article XXI1V in relation to the trade arrangements on bananas under the Lomé Convention.

286. A working party had recently been established to conduct an examination under Article XXI1V:7
of thetrade provisions of the fourth Lomé Convention. The present Panel, having no specific mandate
in the matter and with its jurisdiction under Article XXI11:1(a) limited exclusively to an examination
of the EEC' s abligations, was a fortiori precluded from making any complete or balanced judgement
concerning the conformity of these trade arrangements, including the preferential tariff treatment on
bananas resulting therefrom, with the relevant provisions of Article XXI1V. The procedural approach
followed in the Korean beef panel (BISD 36S/202, 227) was not applicable here because the present
case could not be adjudicated exclusively onthebasisof the EEC' sobligationsunder Article XXI11:1(a).

287. Inthe absence of any recommendation to the parties to the trade arrangements under the Lomé
Convention, formulated by the CONTRACTING PARTIES pursuant to Article XXIV:7(b), the Panel
was precluded: (i) from finding that the EEC had failed to carry out its abligations under the General
Agreement as regards the treatment it accorded to ACP banana imports; or (ii) from drawing any
inferences adverse to the parties to the Convention in the present proceedings.

288. The African ACP contracting parties supported the arguments of the EEC that there were
substantive procedural objectionsto any examination at this stage of the complaintsraised by Colombia
under Articles I11 and VIII. Furthermore, the ACP parties considered that there was no basis on which
anon-violation complaint could be sustained in the circumstances of the present case, quite apart from
the procedural objectionsoutlinedintheinitial submission of the EEC whichthe ACP contracting parties
endorsed.

289. Jamaica said that it would confine its examination of the applicability of the existing legislation
clause to the case of the United Kingdom, as Jamaica and its Caribbean counterparts were the
beneficiaries of the bananaimport régime of this country. Jamaicawas of the opinion that the régime
pre-dated the PPA of 1947 asthe legislation governing the restrictions were authorized by Chapter 69
of the Import, Export and Customs Powers (Defense) Act of 1939.
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290. Additionally, itwaswell establishedinthe GATT that subsequent amendments madeto " existing
legidlation" did not result in that legislation losing its status as long as it did not increase the degree
of inconsistency with Part 11 of theGeneral Agreement. Inthisrespect, JamaicareferredtotheBrazilian
Internal Taxes caseand tothecaseof the" United StatesManufacturing Clause” (BISD 31S/74). Lomé |
anditssuccessorsdid not increasethelevel of inconsistency with the General Agreement. Amendments
were not to be confused with implementing measures. Consequently, comparison of the original
legislation should only be made with itsamendments and not itsimplementing measures. Mere changes
in statutory form - as opposed to substantive changes - would not disqualify aprovision as an exception
under the PPA.

291. In Jamaica sview, "legidation" meant |legislation adopted by parliament or the executivebranch
in a broad sense, so long as such legidation laid down rules of law. The qudlification of formality
was introduced only recently, in 1989. The purpose of the qualification was to limit coverage of the
existing legislation clause to legislation emanating from parliament or the executive branch, provided
that it was of mandatory character by itstermsor itsexpressed intent. Thelmport, Export and Customs
Powers (Defense) Act in the United Kingdom was clearly alaw in the forma sense. There was no
doubt that the Act of 1939 fulfilled this condition. Also, the Act of 1939 was undeniably mandatory
in character since it imposed upon the executive authority requirements that could not be modified
by executiveaction. Therefore, sincethearrangementsgoverning the United Kingdom' sbananaimport
régime pre-existed the General Agreement itself, constituted formal legislation, and were mandated
by the laws of that country, they were covered by the existing legislation clause. Accordingly, the
United Kingdom was required only to apply Part |1 of the General Agreement to the fullest extent not
inconsistent with its existing laws.

292. Thepreferential tariff treatment complained of by thefive complaining partieswasinitialy fully
justified, and in principle continued to be justified under the provisions of Article I:2 of the Genera
Agreement and the relevant Annexes thereto. This preferentia tariff treatment had been subsumed
by trade arrangements under successive Lomeé Conventions which constituted, for the purposes of the
Genera Agreement, afree-trade areaunder Article XXIV:5(b) between the ACP countriesas asingle
customsterritory and the EEC. It was essentially on thisbasisthat the preferentia zero tariff treatment
in respect of imports of bananas from ACP parties was justified under the General Agreement.

293. However, the vdidity of the preferential tariff treatment accorded to imports of ACP bananas,
even though such treatment could be justified on aless comprehensive basis under Article 1:2, could
not be considered in isolation from the trade provisions of the Lomé Convention as afree-trade agreement
under Article XXIV:5(b). The jurisdiction of the Panel under Article XXII1:1(a) was circumscribed
by itsterms of reference, as it had no mandate to examine the EEC' s obligations under Article XXIV
inrelation to the trade arrangements on bananas under the Lomé Convention. Thetrade arrangements
under successive Lomé Conventions had been notified to the CONTRACTING PARTIES under
Article XXI1V:7(a) of the General Agreement as constituting a free-trade area between the member
States of the EEC and the ACP countries.

294. Referring to the unadopted Citrus Panel Report, Jamaica said it was not within the competence
of the Panel to examine or to draw conclusions regarding the compatibility of the trade arrangements
under the Lomé Convention with the provisions relating to free-trade areas under Article XXIV. It
was Jamaica s view, and there was clearly established precedent to support this view, that the Panel
would be exceeding its jurisdiction if it examined or adjudicated upon the provisions of the Lomé
Convention. Jamaica agreed with the view expressed by Cameroon and other African ACP contracting
parties, in paragraph 286 above, that the panel was a fortiori precluded from making any judgement
concerning the conformity of these trade arrangements, including the preferential tariff treatment on
bananas resulting therefrom, with the relevant provisions of Article XXIV.
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295. Furthermore, by virtue of the provisions of Part IV of the General Agreement, in particular
Article XXXVI:8thereof, andinview of their development needs, the ACP countrieswerenot required,
for the duration of the Convention, to assume, in respect of productsoriginating inthe EEC, obligations
corresponding to the commitments entered into by the member States of the EEC. The principle
embodied in Article XXXV1:8 relating to non-reciprocity was fully applicable by virtue of the Note
Ad Article XXXV1:8 to action under any procedure under the General Agreement, including action
under procedures involving the establishment of a free-trade area.

296. Successive examinations of the trade arrangements under the Lomé Convention pursuant to
Article XXI1V:7 of the General Agreement had not |ed to any recommendations addressed to the parties
to the trade agreement embodied in the Lomé Convention under Article XXI1V:7(b). The allegations
of the complaining parties that these trade arrangements did not constitute a free-trade area under
Artide XXIV were, therefore, entirely unfounded and should be rgjected by the Pand. Although Part 1V
did not take precedence over Article XXIV or other Articles, it had to be given its proper weight and
be taken into account in a balanced way in conjunction with Article XXIV.

297. The Enabling Clause (the Decision of 28 November 1979 on Differential and More Favourable
Treatment, Reciprocity and Fuller Participation of Developing Countries) authorized differential and
more favourable treatment for developing countries. Paragraph 1 of this Decision stated " notwithstanding
the provisions of Article | of the General Agreement, contracting parties may accord differential and
more favourable treatment to developing countries, without according such trestment to other contracting
parties’.

298. The preferential treatment bestowed upon ACP countries fitted squarely within Section 2(d) of
the Enabling Clause. Many ACP countries, Somaliafor example, were categorized as | east devel oped
countriesand, hence, wereclearly "among theleast devel oped of thedevel oping countries.” Moreover,
assuming for argument's sake that the preferences granted under the Lomé Convention did not fall
within the itemized examples contained in the Enabling Clause, this list was not exhaustive. The
contracting parties expressed their intention that this list not be deemed exhaustive in footnote 2 of
Section 2, thereby providing an even broader exception for preferential arrangements for developing
countries.

299. Thejurisdictionof the Panel under Article X X111:1(a) waslimitedto an examination of theEEC' s
obligations under Article XXIV in relation to the trade arrangements on bananas under the Lomé
Convention. Were the Pandl to determine, however, that there was an implicit requirement on the
part of the EEC, as one of the principal partiesto the trade arrangements under the Lomé Convention,
to ensure that the Article XXIV obligations of other principa parties were also complied with, then
any such requirement would have to be assessed in conjunction with other provisions of the Genera
Agreement, in pari materia, in particular Article XXXVI:8. In this context, Jamaica referred to the
Report of the Panel on "United Kingdom Dollar Area Quotas'.**

300. In Jamaica's view, the Panel should interpret Article XIlI in light of the specific interests of
the devel oping Caribbean bananaexporters, in particular Jamai caand theWindward Islands. ThePanel
would bereinforced in this approach by the Tokyo Round Agreement on Import Licensing Procedures.
Ingeneral, thisAgreement obligated signatoriesto avoid usinglicensing proceduresinatrade-restrictive
manner. However, Article 3of theAgreement, relatingtonon-automaticlicensing, provided asfollows:

"Consideration shall be given to ensuring a reasonable distribution of licences to new
importers, takinginto account thedesirability of issuing licencesfor productsin economic
guantities. In this regard, specia consideration should be given to those importers

13Report of the Panel on "United Kingdom-Dollar Area Quotas', BISD 205230, paragraph 6 (adopted on 30 July 1973).
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importing products originating in developing countries and, in particular, in the least-
developed countries.”

301. The present conditions in the EEC market for banana imports indicated that the exports of the
complaining parties needed no specia consideration in order to gain EEC market share. EEC imports
from the Latin American countries had increased substantially over the last five years, in spite of the
market access preferencefor ACP States. Specifically, Latin American exportsto the United Kingdom
had increased. It could hardly be maintained that bananas from Jamaica and the Windward Islands
significantly impeded the ability of the complaining parties to sell their bananas on the world banana
market. Not only did Latin American banana producers possess a significant share of the EEC banana
market, they aso dominated other devel oped banana markets, such as the United States and Japanese
markets. If the efforts of the complaining partiesin this proceeding were successful, Jamaicabelieved
they would monopolize the world bananamarket. Consequently, they were not in need of the " special
consideration to be given to those importers importing products originating in developing countries
and, in particular, in the least-developed countries”.

302. However, theexportsof Jamai caand the Windward I slandswerein need of specia consideration.
The factors ruling in banana production in Jamaica and the Windward Islands and in the national
economies of these countries generaly reflected precisely the situation anticipated by the Agreement
on Import Licensing Procedures. More specifically, viewing the United Kingdom's banana régime
inthe context of theL omé Convention, the provisionsof the Agreement on Import Licensing Procedures
should be liberaly applied in this case so as not to disturb the EEC régime as it affected Jamaican
and Windward Island exports to the United Kingdom. Jamaica considered that there was no basis on
which a non-violation complaint could be sustained in the circumstances of the present case.

303. Mexicoexpresseditsdeep concernabout theadver seeffectswhichtheimport régimesfor bananas
in the EEC had on international trade of this product, and more specifically on exports from Latin
American countries. Mexico attached great importance to the expansion of the globa market for bananas,
particularly inlight of theimportancethat bananashad for the economies of some devel oping countries,
including those from Latin America.

304. Mexico wasof the opinion that import restrictions for bananas imposed by certain EEC member
States were neither consistent with the prohibition expressed in Article XI:1, nor justifiable under
Article XI1:2 of the Genera Agreement. Mexico argued that the import licences required by the EEC
violated Article XI11:1 since they discriminated against imports from Latin America. Likewise, those
licences were not in conformity with Article X111:2 because when applied they did not alocate trade
among contracting parties as one would have expected if those licences had not existed.

305. Asconcerned Part IV of the Generd Agreement, Mexico considered that the EEC had not fulfilled
its obligations under Articles XXXVII:1(a) and XXXVII:1(b) with respect to Latin American
producers/exportersof bananas. Some member Statesof the EEC did notin practice attach high priority
to the reduction and imination of trade obstacles for products of particular export interest to less-
developed contracting parties. Furthermore, member States which applied those import régimes had
not shown restraint in introducing non-tariff import barriers for products of particular export interest
to less-developed contracting parties.

306. Furthermore, the system of import licensing of certain EEC member States was unnecessarily
complicated and violated Article VII1:1(a) because it represented an indirect protection for national
products. On the other hand, these licensing systems did not conform with Article VIII:1(c) since
they did not minimize the effects and complexity of the formalities.
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307. Brazil noted that it was no longer alarge exporter of bananas to the EEC market, but had been
an important supplier in the past and held initia negotiating rights with the EEC on bananas. Had
it not been for the trade diversion non-tariff barriers invariably caused to trade flows, Brazil might
have maintained or evenincreased its sharein the EEC market. Brazil wasthe second largest producer
of bananasin theworld and had aninterest of principleinthe matter. Brazilian exportershad expressed
concern about the adverse effects the EEC' s non-tariff measures had on trade flows of bananas in the
Latin American region. They were also disturbed by the eventua displacement of Brazilian exports
to traditional neighbouring markets, especialy inthelight of recently approved EEC legidation, which
confirmed the EEC's intention to maintain its restrictions.

308. Brazil said that the present EEC import régime for bananas negatively affected contracting parties
rights under Article Il of the General Agreement. Also, the EEC's restrictions constituted a breach
of Article XI:1 and could not bejustified as an exception under the remaining provisions of Article XI.
They, moreover, ran counter to Article X111, since the restrictions were not applied uniformly to third
countries; and they disregarded the provisions of Part 1V, in particular Articles XXXV1 and XXXVII.

309. Furthermore, it should not be forgotten that bananas were atropical product and as such should
be the subject of fullest liberalization in the Uruguay Round negotiations, as set out in the Punta del
Este Declaration and the Montreal Decision. As regards previous commitments entered into by the
EEC with other contracting parties, such commitments should not prevent the Genera Agreement,
nor the multilateral trading system, from functioning in a smooth and legal manner.

310. The Philippines queried whether the EEC's banana import régimes were consistent with the
provisions of Article X1, paragraph 1, which provided that " no prohibitions or restrictions other than
duties, taxes or other charges, whether made effective through quotas, import or export licences or
other measures, shall be instituted or maintained by any contracting party on the importation of any
product ...". Moreover, and recognizing that exceptions to Article XI, paragraph 1, were available,

the import régimes needed to be verified against conformity with the conditions in Article XI,
paragraph 2, sub-paragraphs (a), (b) and (c).

311. It aso needed to be verified how the import régimes had affected the EEC's tariff binding for
bananas, and if there was nullification or impairment, in the sense of Article XXIII, of concessions
granted under Article Il. The Philippines’ interest in this issue was aso related to the implications
of the import régimes on efficiency in resource alocation in both banana producing and exporting
countries on the one hand, and in importing countries on the other. Thus:

) consumers in the EEC might be paying for the inefficiencies that accompanied trade
restrictions in the form of higher prices and lower quality;

(i)  themain beneficiaries could very well be the few importers or tradersin the EEC which
reaped the economic rents associated with import restrictions, and

(iii)  the economic incentive for developing country exporters in general might be diminished
by the price depression in the world market that resulted from restrictions to access of
thelarge EEC market. Other importerslargely benefited from the abundant global supply
and depressed prices caused by such restrictions.
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V. FINDINGS
I ntroduction

312. The Panel noted that the essential facts relevant to its examination were as follows. Imports
of bananas into the European Economic Community ("EEC") were subject to quantitative restrictions
in certain member States and a tariff preference favouring certain African, Caribbean and Pecific ("ACP")
countries. The Panel understood the complaint of the parties to relate to the EEC import régimes for
bananas existing on 31 December 1992. Relevant aspects of these régimes, and those applied at the
timethemember State concerned became acontracting party to the General Agreement, aresummarized
below.

(@ France

313. On 31 December 1992, France maintained a quota on imports of bananas by virtue of a
Presidential Decreeproviding that " on an exceptional and temporary basis, theimportation of [bananas]
will only take placewithinthelimits of quotas and according to the modalities determined by Ministerial
order."*3* By aPresidential determination, two-thirdsof themarket wasallocated to domestic producers
and one-third to certain African countries.®® The government set the exact amount of the quota on
the advice of an entity composed of government and banana sector representatives, the Comité
Interprofessionnel Bananier ("CIB"). The CIB established the levels of purchases to be made from
domestic and ACP sources, but did not itself trade in bananas. 1n case of a shortfall of suppliesfrom
domestic and ACP sources, the government issued alicence to the Groupement d' Intéré Economique
Bananier ("GIEB"), a group of private banana importers which had the exclusive right in such cases
to purchase and import bananas directly from third countries, or to individual private importers who
could then makeindirect imports of third-country bananas through other EEC member States. Bananas
entering France were subject to the EEC bound tariff of 20 per cent, except for bananas originating
in ACP countries, which entered duty-free.

314. Francebecameacontracting party tothe Genera Agreement through the Protocol of Provisiona
Application of 30 October 1947. At that date, France maintained aquotarégimefor imports of bananas
that was based on the same Presidential Decree that was in effect on 31 December 1992.13%¢

() Italy

315. On 31 December 1992, Italy maintained by Decree a quota on imports of bananas other than
those originating in EEC member States and ACP countries.*¥ Licences for third-country imports
were granted under the quota at levels varying with market conditions. Bananas entering Italy were
subject to the EEC bound tariff of 20 per cent, except for bananas originating in ACP countries, which
entered duty-free.

316. Italy becameacontracting party tothe Genera Agreement through the Annecy Protocol on Terms
of Accession of 10 October 1949. At that date, a state monopoly for bananas, with broad powers over
the shipping, commerce and processing of bananas, existed by virtue of alaw of parliament.**®

B4yUnofficial trandation. Presidential Decree of 9 December 1931. Original text reads: "Art 1%, -- A titre exceptionnnel et temporaire,
I'importation desmarchandisesétrangéresci-apresénuméréesne pourraétreeffectuée que danslalimite decontingents et suivant desmodalités
déterminées par arrété. Désignation des marchandises: Bananes, en régimes ou détachées."

135 _etter of 24 January 1962 from the Prime Minister of France to the Minister responsible for the Sahara and overseas departments
and territories conveying the arbitral decision of the President of France.

1%presidential Decree of 9 December 1931.

BDecree of 6 May 1976.

138_aw 899, adopted on 6 April 1936.



DS32/R
Page 68

(o Portugal

317. On31December 1992, Portugal maintained aquotaon imports of bananas by virtue of aDecree-
law which states that "the importation of bananasis subject to quantitative restrictions, whatever their
origin."** Import quotaswerefixed by the government,**°in consultation with abananasector advisory
committee, the Commissdo Permanente da Producéo e Comercializagéo daBanana.*** Import licences
were accorded by auction.** Bananas entering Portugal were subject to the EEC bound tariff of
20 per cent, except for bananas originating in ACP countries, which entered duty-free.

318. Portuga became a contracting party to the General Agreement through a Protocol of Accession
of 6 April 1962. Atthat date, astateentity, theJuntaNaciona dasFrutas (" Junta') had general authority
to promote and organi ze the bananamarket by virtue of aDecree-law.** Although no power torestrict
imports of bananas was formally accorded to the Junta, in practice the Foreign Trade Office had delegated
to it authority to issue import licences.**

(d)  Spain

319. On 31 December 1992, the banana market in Spain was reserved to domestic production by
virtue of alaw of parliament.** A public corporation established by Roya Decree,'* the Comisién
Regional del Plaano ("CRP"), dlocated levels of domestic production and exports in consultation
with other government bodies.’*’ Bananas entering Spain were subject to the EEC bound tariff of 20
per cent.

320. Spain became a contracting party to the Genera Agreement through a Protocol of Accession
of 1 July 1963. At that date, a State entity, the Confederacion Regional de la Exportacion del Platano
("CREP"), established by Decree,* had primary responsibility for managing the banana market,
including the fixing of export prices and quantities.® No laws or regulations expressly required or
permitted the CREP to restrict banana imports.

(e  United Kingdom

321. On 31 December 1992, the United Kingdom maintained a quotaon imports of bananas by virtue
of an Act of parliament which stated that "the Board of Trade may by order make such provision as
the Board think expedient for prohibiting or regulating ... the importation into, or exportation from,
the United Kingdom ... of all goods or goods of any specified description”.* A Ministerial Order
provided for ageneral import prohibition, except for "theimportation of any goodsunder the authority
of any licence granted by the Board of Trade".™ An import quota for bananas was set by the
government on advice from the Banana Trade Advisory Committee, a group composed of representetives

of government and commercia interests. Quotas were maintained on bananas originating in the

Unofficial trandation. Decree-law 503/85 of 30 December 1985, Article 16:1.

491 dem, Article 16:3.

41 dem, Article 17:1.

2 dem, Article 16:1.

“Decree-law 26:757 of 8 July 1936; implemented by Decree 27:355 of 17 December 1936.
44Decree-law 38:008 of 23 October 1950; Report of the Working Party on Accession of Portugal, L/1411, page 29 (31 January 1961).
145 aw 30/72 of 22 July 1972. Modified by Royal Decree of 6 June 1978.

1Royal Decree of 6 June 1978.

“Ministerial Order of 16 November 1978.

“8Decree of 29 January 1954, Article I.

9 dem, Article I1.

I mport, Export and Customs Powers (Defence) Act, 1939.

S mport of Goods (Control) Order, 1954.
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complaining parties. Bananas entering the United Kingdom were subject to the EEC bound tariff of
20 per cent, except for bananas originating in ACP countries, which entered duty-free.

322. TheUnited Kingdom became acontracting party to the General Agreement through the Protocol
of Provisional Application of 30 October 1947. At that date, the laws and regulations concerning the
banana quota applying to imports of bananas were substantialy the same as those applied on 31 December
1992.%%2

()] Belgium, Denmark, Greece, Ireland, Luxembourg and the Netherlands

323. On 31 December 1992, bananas entering Belgium, Denmark, Greece, Ireland, Luxembourg
and the Netherlands were subject only to the EEC bound tariff of 20 per cent, except for bananas
originating in ACP countries, which entered duty-free. These member States maintained no import
guotas on bananas.

Scope of terms of reference

324. The Pand noted the EEC's argument that the terms of reference of the Panel did not extend
to an examination of the bananaimport régimes of Belgium, Denmark, Greece, Ireland, L uxembourg
and the Netherlands, nor to issues under Articles I, II, 11, VIII and XXIII:1(b) of the Genera
Agreement. The EEC contended that these régimes and Articles were not specificdly cited in the
documentsreferred to in the terms of reference given to the Panel by the CONTRACTING PARTIES,
and had not been discussed during the consultations. The complaining parties maintained, on the other
hand, that the régimesin the above-mentioned member Statesaswell as Articlesl, I1, X1, X111, XXIV,
Part 1V and "all other relevant Articles® had been mentioned by reference in the Panel's terms of
reference as set out in GATT document DS32/10, and had been discussed during the consultations.

325. ThePane recaled that itsterms of referencewere"to examine, inthelight of therelevant GATT
provisons, the matter referred to the CONTRACTING PARTIES by Colombia, CostaRica, Guatemaa,
Nicaraguaand Venezuelain document DS32/9...". Inexamining GATT document DS32/9, the Panel
noted direct references to the régimes of Belgium, Denmark, France, Greece, Irdland, Italy, Luxembourg,
theNetherlands, Spain, Portugal and the United Kingdom, and to Articlesl, 11, XI, XI1I, XXII1, XXI1V,
Part 1V and "al other relevant Articles' of the General Agreement. It further noted that the text of
the request by Colombia, Costa Rica, Guatemala, Nicaragua and VVenezuelafor consultations with the
EEC did not expressly limit the scope of régimes and obligations to be discussed, stating that "the
information contained herein does not limit the scope of our request for consultations'.*** The Panel
therefore decided to examine the banana import régimes of al of the EEC member States on which
the complaining parties requested findings, and all the lega claims made by the complaining parties.

Article Xl

326. The Pand noted that the complaining parties argued that the restrictions or prohibitions maintained
by France, Italy, Portugal, Spainandthe United Kingdom affecting importsof bananaswereinconsi stent
with Article X1:1, which stated in part:

"No prohibitions or restrictions other than duties, taxes or other charges,
whether made effective through quotas, import or export licences or other
measures, shall be instituted or maintained by any contracting party on the

2|mport, Export and Customs Powers (Defence) Act, 1939; Import of Goods (Control) Order, 1940.
°DS32/1.
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importation of any product of the territory of any other contracting party

The Panel noted that imports of bananas into France, Italy, Portuga, Spain and the United Kingdom
were restricted or prohibited through measures other than duties, taxes or other charges, and found
therefore that the EEC had acted inconsistently with Article X1:1.

327. The Panel then proceeded to examine the EEC's argument that the restrictive measures taken
by France, Portugal and Spain affecting imports of bananas, even if inconsistent with Article XI:1,
were covered by Article X1:2 which stated in part:

" The provisions of paragraph 1 of this Article shall not extend to the following: ...

(o) Import restrictions on any agricultural or fisheries product, imported in any
form, necessary to the enforcement of governmental measures which operate:

(i) torestrict the quantities of the like domestic product permitted to be marketed
or produced ...

Any contracting party applying restrictions on the importation of any product pursuant
to sub-paragraph (c) of this paragraph shall give public notice of the total quantity or
value of the product permitted to be imported during a specified future period and of any
changein such quantity or value. Moreover, any restrictions applied under (i) above shall
not be such aswill reducethetotal of importsrelativeto thetota of domestic production,
as compared with the proportion which might reasonably be expected to rule between
thetwointheabsenceof restrictions. In determining this proportion, the contracting party
shall pay dueregard to the proportion prevailing during a previous representative period
and to any specia factors which may have affected or may be affecting the trade in the

product concerned.”

A noteto Article X1 provided that the term "specia factors" included " changes in relative productive
efficiency as between domestic and foreign producers, or as between different foreign producers, but
not changes artificialy brought about by means not permitted under the Agreement.”

328. ThePanel noted that thetext of Article XI:2 set out specific conditionsthat had to be met before
a party would benefit from the exception provided in sub-paragraph (c). It considered, as had other
panels™ and the parties to the dispute, that these conditions could be summarized as follows:

(i)

(i)
(i)
(iv)

v)

the measure must constitute an import restriction;

the import restriction must be on an agricultural or fisheries product;

there must beagovernmental measurewhich operatesto restrict the quantities of aproduct
permitted to be marketed or produced;

the import restriction must be necessary to the enforcement of the domestic supply
restriction;

the restriction on imports must not reduce the total of imports relative to the total of
domestic production, ascompared with the proportionwhich might reasonably beexpected
to rule between the two in the absence of restrictions;

1Reports of the Panelson " Canada - Import Restrictions on Ice Cream and Y ogurt”, BISD 36S/68, pages 85-86, paragraph 62 (adopted
on 5 December 1989); "EEC - Restrictions on Imports of Dessert Apples- Complaint by Chile", BISD 36593, pages 124-125, paragraph
12.3 (adopted on 22 June 1989); EEC - Restrictions on Imports of Apples - Complaint by the United States', BISD 365135, page 160,
paragraph 5.3 (adopted on 22 June 1989); " Japan - Restrictionson Importsof Certain Agricultural Products®, BISD 355163, pages 223-227,
paragraph 5.1.3 (adopted on 2 February 1988).
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(vi) theimport restriction and the domestic supply restriction must in principle apply to "like"
products (or directly substitutable products if there is no substantial production of the
like product); and

(vii) public notice must be given of the total quantity or value of the quota for each product.

The Panel agreed with the parties that the relevant import measures concerned an agricultura product,
fresh bananas, and that the relevant import and domestic measures concerned "like" products. The
Panel then proceeded to examine whether the remaining conditions were fulfilled with respect to the
measures of each member State that the EEC considered to be covered by this provision. The Panel
recalled that the party invoking the provision bore the burden of proving that each of these conditions
was met’®.

(8 The measure must constitute an import restriction
i) France and Portugal

329. The Panel agreed with the parties that the measures taken by France and Portugal constituted
import restrictions within the meaning of Article X1:2(c).

i) Spain

330. The Panel noted that the Spanish banana market was reserved by law for domestic production,
and that no imports of any consequence had been permitted. The EEC argued, nonetheless, that this
measure constituted a "restriction” within the meaning of Article X1:2(c). The complaining parties
countered that a prohibition of imports could not be considered a restriction for the purposes of
Article X1:2(c). ThePanel notedthat Article X1:2referredin sub-paragraphs(a) and (b) to" prohibitions
or restrictions", whereas in sub-paragraph (c) the reference was solely to "restrictions’. The Panel
agreed with previous panels*® examining this provision that the omission by the drafters of the term
"prohibitions" in Article X1:2(c) was intentional. Indeed, the Panel could not see how the condition
that the domestic supply restriction be proportional to the import restriction, as required by the last
paragraph of Article XI:2, could be met through an import prohibition. Accordingly, the Panel found
that the measure applied by Spain, operating as a prohibition on imports, was not an import restriction
in the sense of Article XI:2.

(b)  There must be a governmental measure which operates to restrict the quantities of a
product permitted to be marketed or produced

331. The EEC contended that France, Portugal and Spain had taken measures which restricted the
domestic production or marketing of bananas. The complaining parties disagreed.

i) France

332. TheEEC claimed that, in order to restrict production, France had taken measures to encourage
the set-aside of banana-growing land and to improve the quality of bananas. Similarly, the EEC had
taken measuresin Franceto improvethe conditions of production and competition in the banana sector.
The EEC acknowledged that these measures did not expressly providefor the reduction of production,

15Report of the Panel on " United States - M easures Affecting Alcoholic and Malt Beverages', DS23/R, page 84, paragraph 5.44 (adopted
on 19 June 1992).

6Reports of the Panels on " United States - Prohibition on Imports of Tuna and Tuna Products from Canada", BISD 295/91, page 107,
paragraph 4.6 (adopted on 22 February 1982); "Japan - Restrictions on Imports of Certain Agricultural Products’, BISD 355163, page
223, paragraph 5.1.3.1 (adopted on 2 February 1988); and "Canada - Import Restrictions on Ice Cream and Y oghurt" BISD 36S/68, page
85, paragraph 62 (adopted on 5 December 1989).
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but emphasized that they were intended to have that effect. The complaining parties argued that these
measures did not effectively restrict production.

333. The Pand first examined the meaning to be given, in this particular context, to the term "to
restrict”. It recalled that in discussing the anaogous provision in the Havana Charter, the drafters
had stated that "the essential point was that the measures of domestic restriction must effectively keep
output below the level which it would have attained in the absence of restrictions’.*®” The drafters
had stated further that "the restrictions on domestic production should be effectively enforced”.*®
Mereregulation of production, for examplethrough price stabilization programmes, was not enough. **°
ThePanel noted that theseinter pretations had been confirmed in previous panel reports.*® For example,
a previous panel had examined under Article XI:2(c) a measure restricting the area of land under
cultivation, and had found that

"restrictions on planted area could not be considered the equivaent of restrictions on
production or marketing unless they demonstrably had that effect... In this regard, [it]
noted that there was no penalty or charge imposed on Japanese producers who exceeded
their target cultivation area, but rather they could lose digibility to receive a benefit in
the form of a subsidy or loan."*%

The Panel considered that the EEC had not demonstrated that the measures taken by France had been
effective in restricting production in the sense of Article X1:2(c). The Panel furthermore considered
that, on the basis of the facts submitted by the EEC, the measures taken by France and the EEC to
improve the quality of bananas produced or the efficiency of banana production could plausibly lead
to an increase, not arestriction, in banana production relative to what it would have been otherwise.
For these reasons, the Panel found that measures taken in relation to production of bananasin France
did not restrict production in the sense of Article XI:2(c).

ii) Portugal

334. The Panel then examined measures taken in relation to the production of bananas in Portugal.
The EEC argued that Decree-law 503/85' encouraged the improvement of the quality and efficiency
of banana production, and the concentration of production to the most appropriate land, thereby restricting
production. The complaining parties disagreed. The Panel, bearing in mind the meaning that had
been accorded to the term "to restrict”, and its findings in the previous paragraph, considered that,
on the basis of the facts submitted by the EEC, the measures taken by Portugal could plausibly lead
to an increase, not a restriction, in the production of bananas. It therefore found that the EEC had
not demonstrated that the type of measures referred to constituted an effective restriction of production
in the sense of Article XI:2(c).

iii) Spain

335. ThePanel then examined measurestaken in relation to the production and marketing of bananas
in Spain. TheEEC stated that Spain had taken several measuresto restrict the production and marketing

157Sub-Committee E of the Third Committee on Quantitative Regtrictions at the Havana Conference, Havana Reports, page 89, paragraph 17.

¥ dem, p. 90, paragraph 22.

E/PC/T/A/PV/19.

1Reports of the Panels on "EEC - Programme of Minimum Import Prices, Licences and Surety Deposits for Certain Processed Fruits
and Vegetables', BISD 255/68, pages102-103, paragraph 4.13 (adopted on 18 October 1978); and " Japan - Restrictionson Importsof Certain
Agricultural Products’, BISD 355163, pages 222-224, paragraph 5.1.3.3 (adopted on 2 February 1988).

161Report of the Panel on " Japan - Restrictions on Imports of Certain Agricultural Products’, BISD 355163, pages 236-237, paragraph
5.3.8.1 (adopted on 2 February 1988).

¥2Decree-law 503/85 of 30 December 1985.
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of bananas. They included weekly marketing quotas allocated by the CRP to local producers, quality
controls, improvement of irrigation and water control, and creating disincentives for the extension of
banana plantations. Spain had aso refused loans for such extensions and authorizations for projects
leading to increased bananaproduction.®®* The complaining parties disagreed that these measures could
effectively restrict the production or marketing of bananas. The Panel, again bearing in mind the
meaning that had to be accorded to the term "to restrict”, and recalling itsfindingsin section i) above,
considered that the EEC had not demonstrated that these various measures effectively restricted the
guantities of bananaspermitted to bemarketed or produced inthe senseof Article X1:2(c). Inparticular,
the EEC had not demonstrated how an effective restriction on the total quantity of bananas permitted
to be marketed in Spain resulted from the weekly distribution of quotas by the CRP to local banana
producers.

(©0  Therestriction on imports must not reduce the total of imports relative to the total of
domestic production, as compared with the proportion which might reasonably be
expected to rule between the two in the absence of restrictions

336. Although the Pand had found that the measures taken by Spain were not restrictions, and that
the measures taken by France, Portugal and Spain did not restrict the quantities of bananas permitted
to be produced or marketed in the sense of Article X1:2(c), it decided nonetheless to examine further
whether, assuming such conditionshad been met, therequirement that imports and domestic production
be reduced proportionally had been fulfilled.

i) France

337. TheEEC recognized that theimport and production restrictionsin France were not proportional,
but argued that they should nonethel ess be considered as meeting the requirements of Article X1:2(c)
in the light of the special obligations of France toward certain ACP countries. The Panel noted that
Article X1:2, last paragraph, specified that the proportion was "thetotal of importsrelative to thetotal
of domestic production” (emphasis added). In the absence of proof as to the proportiondity of the
total of imports, the Panel found that the measures maintained by France restricting the imports of
bananas were not proportiona in the sense of Article XI:2(c).

ii) Portugal

338. The Panel then examined the proportionality of the import restrictions maintained by Portugal.
TheEEC argued that it was not possibleto estimate the proportion which had existed beforerestrictions
were applied, as such restrictions had always been applied. The complaining parties maintained that,
however difficult the proof, the demonstration of proportionality had to be made. The Panel noted
that long-standing restrictions would in effect make it difficult to prove proportionality. However,
the text of the General Agreement made no exception for this particular case and, strictly interpreted,
the Panel could not find that long-standing restrictions could excuse a party from demonstrating this
condition. The Panel recalled that on this issue another panel had commented that

"astrict application of this burden of proof rule had the consequence that Article X1:2(c)
could in practice not be invoked in cases in which the restrictions had been maintained
for such along timethat the proportion between imports and domestic supplies that would
prevail in the absence of restrictions could no longer be determined on the basis of a
previous representative period."

1&3point 1.5 of Ministerial Order of 26 December 1988.
164Report of the Panel on " Japan - Restrictions on Imports of Certain Agricultural Products', BISD 355163, pages 226-227, paragraph
5.1.3.7 (adopted on 2 February 1988).
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That same panel had considered whether the burden of proof in such cases should be lessened, and
had concluded that

"any ... change in the burden of proof to make Article X1:2(c)(i) operational in the case
of long-term import and/or supply restrictions would have consegquences equivalent to
those of an amendment of this provision and could therefore seriously affect the balance
of tariff concessions negotiated among contracting parties. "%

The Panel, noting that the EEC acknowledged that it could not demonstrate the proportionality of
domestic production measures, found that the EEC had not met the conditions required by Article X1:2(c)
in the case of measures taken by Portugal restricting imports of bananas.

iii) Spain

339. ThePanel then examined the proportionality of import measurestaken by Spain. Although Spain
maintained a prohibition on imports of bananas, the EEC argued that a wide interpretation should be
adopted by thePanel, taking into account theimportance of thebananasector in Spain. Thecomplaining
parties argued that the existence of a prohibition prevented the EEC from demonstrating any
proportionality whatsoever. The Panel recalled that the burden of proof was on the party invoking
an Article X1:2 exception, and that such exceptions were to be interpreted narrowly. In this light,
the Panel could not see how a measure operating as a ban on imports could meet the proportionality
requirement of Article XI:2, last paragraph. The Pand found, therefore, that the EEC had not
demonstrated that the measures maintained by Spain on imports of bananas were proportional.

340. The Panel considered that, since its preceding analysis had shown that two or more conditions
of Article X1:2(c) had not been met with respect to the measures taken by France, Portugal and Spain,
it wasnot necessary to examinethesemeasuresin thelight of theremaining conditionsunder that Article.

341. Summing up itsexamination of measurestaken by EEC member Statesin thelight of Article X1,
the Panel found that the measures taken by France, Portuga and Spain were inconsistent with
Article X1:1 and not justified under Article XI:2(c)(i), and that the measures taken by the United
Kingdom and Italy were inconsistent with Article X1:1 and not claimed by the EEC to be consistent
with Article X1:2(c)(i) of the Genera Agreement.

Existing legidlation clause

342. The Pand then proceeded to examine the EEC's contention that the measures affecting imports
of bananas maintained by France, Italy, Portugal, Spain and the United Kingdom, even if inconsistent
with provisions of Part |1 of the General Agreement, were nonetheless exempted from their application
by virtue of the existing legidation clause contained in the protocols by which these countries had become
contracting parties. The EEC claimed that the measures affecting imports of bananas were based on
formal legislation which was mandatory and had existed at the time of the relevant protocols. The
complaining parties argued that the relevant measures did not meet the conditions of the existing
legislation clause, notably that the legislation was not mandatory and that it had not existed prior to
the date of the relevant protocol.

151 dem
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343. The Panel first examined the text of the existing legislation clause, materialy the samein each
of the relevant protocols, which required that on the coming into force of the protocol the contracting
party apply provisionaly Parts | and Il of the General Agreement, and Part |1

"to the fullest extent not inconsistent with its legislation existing on the date of the
protocol. "%

ThePane considered that, in interpreting thisprovision, it was necessary to examineits context, object
and purpose. The Pand noted that Article XX1X:2 of the General Agreement provided that Part |1
of the Agreement would be suspended on the day on which the Havana Charter entered into force.
It observed that the purpose of the Protocol of Provisional Application was to alow the rapid entry
into force of the tariff concessions negotiated in the context of the General Agreement, while protecting
those concessions from the effect of new non-tariff measures which were subject to Part I1. The Panel
noted that a recent panel had commented:

" Paragraph 1(b) of the Protocol served awell determined purposein aparticular historical
situation. It wasto enable, in 1947, governments to accept the obligations of Part 11 of
the General Agreement without having to adjust their domestic legislation. The drafters
of the Protocol expected the Genera Agreement to be superseded soon by the ITO [Havang]
Charter and they felt that legislative changes should not be required at that time because
such changes would have delayed the acceptance of the abligations under the Genera
Agreement and could have prejudged the outcome of the negotiations on the Charter ...
In the light of this purpose of the existing legislation clause, the Panel considered that
it would not be justified to give this clause four decades after the entry into force of the
Protocol an interpretation that would extend its functions beyond those it was originaly
designed to serve.®

344. ThePanel further noted that the provisionsof Part |1 of the General Agreement weresubstantially
the same as the corresponding draft provisions of the Havana Charter, and were known at the time
when tariffs were being negotiated under the General Agreement. The Panel therefore considered that,
with the expectation of early entry into force of provisions of the Havana Charter limiting the use of
non-tariff measures, the tariff concessions under the General Agreement had been negotiated in the
expectation that the obligations set out therein would have to be fully met. In the Panedl's view, these
considerations pointed toward a restrictive interpretation of the existing legislation clause.

345. The Pand noted that a restrictive interpretation of the applicability of the existing legislation
clause had been amply confirmed in subsequent GATT practice.’® The Panel recalled that a recent
panel report, after reviewing GATT practice, had considered that legislation meeting the conditions
of the existing legidation clause had to (1) be legislation in aformal sense, (2) predate the Protocol,
and (3) be mandatory in character by its terms or expressed intent.'®°

1%6Article 1(a)(ii) of the Annecy Protocol on Terms of Accession (admitting Italy); Article 1(b) of the Protocol for the Accession of Spain;
Article 1(b) of the Protocol for the Accession of Portugal. Article 1(b) of the Protocol of Provisional Application (for France and the United
Kingdom) omits express mention of the date of existing legislation, which however was determined in a 1949 Chairman's ruling (BISD
Vol. 11/35) to be 30 October 1947, the date of signature of the Protocol.

167Report of the Panel on "Norway - Restrictions on Imports of Apples and Pears', BISD 36S/306, page 319, paragraph 5.5 (adopted
on 22 June 1989).

18Reportsof the Panelson " Belgium - Family Allowances', BISD 15/59, page 61, paragraph 7 (adopted on 7 November 1952); "United
States Manufacturing Clause", BISD 31S/74, page 88, paragraphs 35-39 (adopted on 15 May 1984); and"Norway - Restrictions on Imports
of Apples and Pears', BISD 365306, pages 319-320, paragraphs 5.5-5.7 (adopted on 22 June 1989).

1Report of the Panel on "Norway - Restrictions on Imports of Apples and Pears’, BISD 36S/306, page 320, paragraph 5.7 (adopted
on 22 June 1989).
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346. The Panel proceeded first to examine whether the legislation claimed to exist at the date of the
relevant protocol wasin fact mandatory in character by itstermsor expressedintent. ThePanel recalled
that the mandatory nature of legislation eligible for the existing legislation clause had been discussed
during the deliberations in 1947 of the Tariff Agreement Committee, where it was stated:

"theintent is that it should be what the executive authority can do - in other words, the
administration would be required to give effect to the genera provisions to the extent
that it could do so without either (1) changing the existing legislation or (2) violating
existing legidation. If a particular administrative regulation is necessary to carry out
the law ... that regulation would, of course, have to stand; but to the extent that the
administration had the authority within the framework of existing lawsto carry out these
provisions, it would be required to do so."*™

A 1949 working party, examining, in the course of its work, measures that could be permitted to be
exempted under the existing legislation clause, confirmed this view:

"The working party agreed that a measure is so permitted, provided that the legislation
on which it is based is by its terms or expressed intent of a mandatory character - that
is, it imposes on the executive authority requirements which cannot be modified by executive
action" (emphasis added).*"*

This interpretation has been reflected regularly in subsequent working parties and panels.*”

347. The Panel observed that according to the above interpretation legislation could be considered
to be mandatory only if the executive could neither apply the legislation consistently with the General
Agreement nor change the legidlation to bring it into conformity with the Genera Agreement.

348. ThePanel then proceeded to examinewhether theinability of theexecutiveto applythelegidation
in a manner consistent with the Genera Agreement had to result from lega requirements or could
also result from political constraints. The Panel, noting that the CONTRACTING PARTIES had
decided that the mandatory character of the existing legislation had to arise from the terms of the
legidlation itself or from an intent expressed in it, considered that the inability of the executive had
to arise from legal requirements. The Panel further noted in this respect that a recent panel*”® had
found that a measure authorizing the establishment of retail outlets only for domestic, and not foreign,
brewers could be applied in a manner consistent with the General Agreement by the authorities not
issuing any retail authorizations to domestic brewers. Likewise, another panel*™* had found that ameasure
providingfor restrictions onimports of applescould beapplied consistently with the General Agreement
by alowing such imports, even though doing so would in that case not necessarily have accorded with
stated government policy objectives. InthePanel’ sview, thesecasesillustrated that even severepolitical

EPCT/TAC/PV.5 page 20.

MBISD Vol. 11/49, page 62, paragraph 99.

12Report of the Panel on "Belgium - Family Allowances', BISD 1559, page 61, paragraph 6 (adopted on 7 November 1952); Reports
of the Working Parties on "Organizational and Functional Questions', BISD 35/231, page 249, paragraph 58 (adopted on 28 February,
5and 7 March 1955; and "Import Restrictions of the Federal Republic of Germany", BISD 6555, page 60, paragraph 12 (adopted on
30 November 1957); Reports of the Panels on "Norway - Restrictions on Imports of Apples and Pears', BISD 365/306, pages 319-320,
paragraph 5.6 (adopted on 22 June 1989); "Thailand - Restrictions on Importation of, and Internal Taxes on, Cigarettes’, BISD 375200,
page 226, paragraph 83 (adopted on 7 November 1990); "Canada - Import, Distribution and Sale of Certain Alcoholic Drinks by Provincial
Marketing Agencies' DS17/R, pages56-57, paragraph 5.9 (adopted on 18 February 1992); and" United States- M easuresAffecting Alcoholic
and Malt Beverages' DS23/R, pages 84-85, paragraph 5.44 (adopted on 19 June 1992).

1Report of the Panel on " Canada- Import, Distribution and Saleof Certain Alcoholic Drinksby Provincial Marketing Agencies', DS17/R,
pages 56-57, paragraph 5.9 (adopted on 18 February 1992).

1"Report of the Panel on "Norway - Restrictions on Imports of Applesand Pears', BISD 365/306, page 321, paragraph 5.11, (adopted
on 22 June 1989).
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difficulties, when not reflected in legal requirements, could not be taken into account when determining
whether the executive could apply a measure in a manner consistent with the General Agreement for
the purposes of the existing legislation clause.

349. The Pand next examined whether the inability of the executive to change the legislation had
to result from legal requirements or could also result from political constraints. The EEC had argued
that certain acts of the executive taken at the highest level, or in cases where there was no formal
separation of powers, should be considered as mandatory legidation. The Pand recognized that measures
taken within the executive branch at the highest level could in a practical sense be more difficult to
change than those taken at a lower level. However, the Panel, recalling the object and purpose of
the existing legislation clause, considered that the inability had to be of alegal nature. The purpose
of the clause was to exempt, from the provisions of Part |1, legislation that the authority negotiating
and signing the Protocol (usually the executive) was not legally able, under its constitutional structure,
to change. Thisimplied that where the executive was legally able to change inconsistent legislation,
themeasure based onit could not beexempted under theexisting legislation clause, evenif thelegidation
had been adopted at the highest executive level, or the executive had exercised legid ative functions.
The Panel noted that a recent panel*” had found that where an action of the United States federa
executive could override state legislation, the state legislation could not be considered to be mandatory
for the purposes of the existing legislation clause. This showed, in the Panel's view, that even in the
case where the legidlation was adopted by the legidative branch of a different level of government,
the criterion remained the legal ability of the executive to change the inconsistent legidlation.

350. The Panel then proceeded to examine whether therestrictions onimports of bananasinto France,
Italy, Portugal, Spain and the United Kingdom were based on mandatory legislation. It noted that
the EEC, as the party invoking the exception, bore the burden of proof.™

(@ France

351. ThePand notedthat the EEC had argued that mandatory | egislationrestricting imports of bananas
had existed in France on 30 October 1947, in the form of the Presidential Decree of 9 December 1931
which stated: " on an exceptional and temporary basis, theimportation of [bananas] can only be carried
out within the limits of quotas and according to the modalities determined by Ministeria Order." The
complaining parties argued on the contrary that this measure was an act of the executive branch which
could therefore be changed by the executive or, in any event, could be applied by the executive in
a manner consistent with the General Agreement. The Panel noted that the EEC did not claim that
this Decree was not an act of the executive. Further, the EEC did not point to any evidence showing
that the executive could not, at the date of the Protocol, have changed that act to make it consistent
with the Genera Agreement. The Panel found, therefore, that the legislation existing at thetime France
became a contracting party was not mandatory legislation in the meaning of the existing legislation
clause. Having made this finding, the Panel did not consider it necessary to examine whether the act
could have been applied consistently with the General Agreement.

(b) Iltaly
352. The Pand noted that the EEC had argued that relevant mandatory legislation restricting imports

of bananas had existed in Italy on 10 October 1949 in the form of alaw of parliament creating a state
monopoly.*” It further argued that under that |aw theimport monopoly was required to takeinto account

15Report of the Panel on " United States- Measures Affecting Alcoholic and Malt Beverages', DS23/R, page 87, paragraph5.48 (adopted
on 19 June 1992).

1D S23/R, page 84, paragraph 5.44.

7_aw 899 of 6 April 1936.
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theinterests of banana producers in the Itdian colonies. The Pand, observing that the relevant legidation
was alaw of parliament, presumed that it could not legally be changed by the executive. However
the Pandl, recalling its interpretation of the term "mandatory"”, noted that the EEC had not pointed
toany provisioninthislaw requiring theltalian executive, or the State monopoly, to apply itinamanner
inconsistent with the General Agreement. ThePanel found, therefore, that theltalian legidlation existing
at thetimeit becameacontracting party wasnot mandatory legislation within the meaning of theexisting
legislation clause.

(0 Portugal

353. ThePanel noted that the EEC had argued that mandatory | egislation restricting imports of bananas
had existed in Portugal on 6 April 1962 in theform of a Decree-law.'® The Panel noted that the EEC
did not claim that this legislation was not an act of the executive. Further, the EEC did not point to
any provision in the Decree-law that, at the time of accession to the General Agreement, would have
legally prevented the executive from changing it, if necessary, to bring it into consistency with the
Genera Agreement. In addition, the Panel observed that the EEC had not pointed to any provision
in the Decree-law legdly requiring action inconsistent with the Generd Agreement. The Pand considered
that no evidence had been presented by the EEC that the Juntawhich organized and promoted the banana
sector in Portugal at that time had an aobligation to apply import restrictions on bananas. The Panel
found, therefore, that the Portuguese legislation existing at the time it became a contracting party was
not mandatory legislation in the meaning of the existing legislation clause.

(d)  Spain

354. The Panel noted that the EEC had argued that mandatory legidlation restricting the import of
bananas had existed in Spain on 1 July 1963 in the form of a Decree.*”® The EEC did not claim that
this was not an act of the executive. Further, the EEC did not point to any relevant provision which,
at the time of accession to the Genera Agreement, would have legally prevented the executive from
changing the legidation, if necessary, to bring it into consistency with the General Agreement. The
Panel noted, moreover, that no evidence had been presented by the EEC that the Decreelegally required
actioninconsistent withthe General Agreement. The CREP, apublicentity, had genera responsibilities
relating to the banana sector in Spain but had no explicit powers to regulate imports of bananas, let
aloneanobligationto apply restrictionstothem. ThePanel found, therefore, that the Spanish legidlation
existing at the time it became a contracting party was not mandatory legislation in the meaning of the
existing legislation clause.

(e  United Kingdom

355. ThePanel noted that the EEC had argued that mandatory | egislation restricting imports of bananas
had existed in the United Kingdom on 30 October 1947 in the form of an Act of parliament.® This
Act stated that "the Board of Trade may by order make such provision as the Board think expedient
for prohibiting or regulating ... the importation into, or exportation from, the United Kingdom ... of
all goods or goods of any specified description”. The Panel observed that this legislation was an Act
of parliament which, presumably, could not be changed legally by theexecutiveto bringit, if necessary,
into conformity with the General Agreement. However, the Panel considered that, since the executive
was given the power but not the obligation to restrict imports of bananas, the Act could by its terms
or expressed intent be applied in a manner consistent with the General Agreement. The EEC further
argued that the Ottawa Agreements Act, 1932, which provided for tariff preferencesfor goodsimported

1®Decree-law 26:757 of 8 July 1936; applied by Decree 27:355 of 17 December 1936.
Decree of 29 January 1954.
¥ mport, Export and Customs Powers (Defence) Act, 1939.
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from the British Empire, made mandatory the introduction of restrictions under the Import, Export
and Customs Powers (Defence) Act. However, the EEC had not demonstrated how alegal requirement
for the executive to impose import quotas on bananas resulted from that or any other Act. The Panel
found, therefore, that the United Kingdom legislation existing at the time it became a contracting party
was not mandatory legislation in the meaning of the existing legislation clause.

356. Having found that the measurestaken by France, Italy, Portugal, Spain and the United Kingdom
were not based on mandatory legislation, the Pandl did not consider it necessary to examine whether
the relevant legislation predated the Protocol or constituted legislation in a formal sense.

357. Inlight of the above, the Panel found that the quantitative restrictions maintained by France,
Itay, Portugd, Spain and the United Kingdom on imports of bananas, found inconsistent with Article XI,
were not justified under the existing legidation clauses in the protocols through which these EEC member
States became contracting parties.

Articles XI and XXIV

358. The Panel noted the argument of the EEC that the restrictions and prohibitions on imports of
bananas, evenif inconsistent with ArticleXl:1, werenonethel ess consistent with the General Agreement
becausethey were covered under theprovisions of Article XX1V. ThePand noted that Article XX1V:5
to 8 permitted the contracting parties to deviate from their obligations under other provisions of the
Genera Agreement for the purpose of forming acustomsunion or free-tradearea, or adoptinganinterim
agreement |eading to the formation of acustoms union or free-trade area, but not for any other purpose.
Article XXI1V:5 to 8 therefore did not provide contracting parties with a justification for restrictive
import measures as such; it merely provided them - within the limits set out in this provision - with
a justification for not applying to imports originating in such a union or area the restrictive import
measures that they were permitted to impose under other provisions of the General Agreement. The
Panel therefore considered that theimport restrictionson bananas could not bejustified by Article X XIV.

Articles 11, 111, VIII, XIII and Part 1V

359. The Pand noted that the complaining parties argued that measures affecting imports of bananas
taken by certain EEC member States which maintained quotas were also inconsistent with Articles I,
1, VIII and XIIl. Since the measures claimed to be inconsistent with these Articles resulted from
the application of quotas which were contrary to Article X1, and which were not justified under
Article XXIV or the existing legisation clauses in the protocols through which these EEC member
states had become contracting parties, the Panel did not consider it necessary to examinethese measures
in the light of those Articles invoked by the complaining parties.

360. The complaining parties also claimed that the EEC failed to meet its obligations under Part 1V
of the General Agreement. The Panel noted, as had a previous panel,*®* that the commitments entered
into by contracting parties under Part 1V were additional to their obligations under the other parts of
the General Agreement and consequently applied only to measures permitted under these other Parts.
Having found the quantitative restrictions to be inconsistent with the provisions of Part I, the Panel
therefore did not examine these measures further in the light of Part IV.

BIReport of the Panel in "EEC - Restrictions on Imports of Dessert Apples - Complaint by Chile", BISD 36593, page 134,
paragraph 12.32 (adopted on 22 June 1989).
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Subsequent practice, acquiescence and estoppel

361. The Pand noted the EEC's argument that subsequent practice of the CONTRACTING PARTIES,
or of the partiesto the dispute, with respect to the bananaimport régimes of EEC member States, had
resulted in a modification of the rights and obligations under Part Il of the Genera Agreement, or
inthecomplaining partiesbeing estopped(i.e., legally prevented) fromraising suchrights. Inexamining
this argument, the Pand considered that such modification or estoppel could only result from the express,
or in exceptional cases implied, consent of such parties or of the CONTRACTING PARTIES.

362. The Pand considered that the decision of a contracting party not to invoke a right under the
Genera Agreement at a particular point in time could be due to circumstances that change over time.
For instance, a contracting party may not wish to invoke aright under the General Agreement pending
the outcome of amultilateral trade negotiation, such asthe Uruguay Round, or pending an assessment
of the trade effects of a measure. The decision of a contracting party not to invoke aright vis-avis
another contracting party at aparticular point intime can therefore, by itself, not reasonably be assumed
tobeadecisionto releasethat other contracting party fromitsobligationsunder the General Agreement.
The Panel noted in this context that previous panels had based their findings on measures which had
remained unchallenged for long periods of time.*® The Panel therefore found that the mere fact that
the complaining parties had not invoked their rights under the General Agreement in the past had not
modified these rights and did not prevent them from invoking these rights now.

363. With respect to subsequent practice of the CONTRACTING PARTIES, the Panel considered
that the mere fact that the EEC had notified these restrictions to the CONTRACTING PARTIES, and
that such measures had not been acted upon by them until now had not changed the obligations of the
EEC under the Generd Agreement. Any action of the CONTRACTING PARTIES on these notifications
would normally have resulted from arequest for such action by individual contracting parties. Since,
for the reasons set out in the preceding paragraph, the mere failure to make such arequest could not
be interpreted as a decision to abandon the right to make such a request, the mere inaction of the
CONTRACTING PARTIES could not in good faith be interpreted as the expression of their consent
to release the EEC from its obligations under Part 1l of the General Agreement.

Articles |, XXIV and Part |V

364. The Panel then examined the EEC's argument that the tariff preference on bananas granted by
certain member States, athoughinconsistent with Articlel, wascovered by Article XXV of the Genera
Agreement taken in conjunction with Part IV. The EEC was of the view that the requirement of
Article XX1V:8 according to which free-trade areas must cover substantialy al the trade between the
constituent territories did not apply in respect of free-trade areas between developed contracting parties
and developing countries. Because of the principle of non-reciprocity set out in Part IV, the duties
and other restrictive regulations of commerce in the case of such free-trade areas had to be eliminated
only with respect to imports into the customsterritory of the devel oped contracting party participating
in such free-trade areas. The EEC further claimed that this question could not be examined under
the procedures of Article XXI111 by which the Panel was established, because Article XXI1V:7 provided
for specific procedures for the examination of free-trade areas by the CONTRACTING PARTIES,
procedures under which relevant previous agreements had in fact been examined.

365. The Panel noted that the EEC' s argument raised the general question of the rel ationship between
the dispute settlement procedures under Article XXI11I and other procedures under the Genera Agreement

¥2Reportsof the Panelson " Japan - Restrictionson Importsof Certain Agricultural Products’, BISD 355163, pages 168-183, paragraphs
2.2-2.9 (adopted on 2 February 1988); and "United States - Measures Affecting Alcoholic and Malt Beverages', DS23/R, see paragraphs
3.87-3.93 (adopted on 19 June 1992).



DS32/R
Page81

enablingthe CONTRACTING PARTIESto addressrecommendationstoindividual contracting parties.
The Panel noted that this issue had been discussed by the CONTRACTING PARTIES on severad
occasions, but that they had so far not reached adefinitive conclusion onit. The Panel noted in particular
the conclusions of three panel s, whose reportshad been adopted, on theissueof therel ationship between
Article XVII1:B review procedures for balance-of-payment measures and Article XXIII:

"It was the view of the Pand that excluding the possihility of bringing a complaint under
Article XXI1I against measures for which there was claimed balance-of-payments cover
would unnecessarily restrict the application of the General Agreement. This did not
preclude, however, resort to specia review procedures under Article XVIII1:B. Indeed,
either procedure, that of Article XVI11:12(d) or Article XXII1, could have been pursued
by the partiesin thisdispute. But asfar asthis Panel is concerned, the parties had chosen
to proceed under Article XXI11."8

366. The Pand aso noted that in an unadopted report a panel had examined the relationship between
Articles XXl and XXI1V and had expressed the following opinion:

"The Panel considered that the practice, so far followed by the CONTRACTING
PARTIES, never to use the procedures of Article XXI11:2 to make recommendations or
rulings on the GATT-conformity of measures subject to specia review procedures was
sound. It felt that the purposes served and the balance of interests underlying them would
belost if contracting parties could invoke the genera procedures of Article XXI11:2 for
the purpose of requesting decisions by the CONTRACTING PARTIES, on measures to
bereviewed under the specia procedures. The panel therefore concluded that it should,
in the absence of a specific mandate by the Council to the contrary, follow this practice
alsointhe casebeforeit and therefore abstain from an overall examination of the bilateral
agreements." 18

367. Henceit could beargued either that Article XXI11 was applicableto al disputes, including those
arising under Article XXIV, or that Article XXIIl was not applicable to matters on which the
CONTRACTING PARTIES could take decisions under the procedures of Article XXIV. The Panel
was of theview that, even if the latter argument were accepted, the procedures of Article XXIV could
reasonably be considered to prevail over those of Article XXIII only in those cases in which the
agreement for which Article XX1V was invoked was prima facie the type of agreement covered by
this provision, i.e., on the face of it capable of justification under it. If preferences granted under
any agreement for which Article XXIV had beeninvoked could not beinvestigated under Article X X111,
any contracting party, merely by invoking Article XXIV, could deprive other contracting parties of
their rights under Article XXIII.

368. ThePanel therefore examined whether the agreement under which thetariff preference had been
granted was prima facie an agreement of the type envisaged in Article XXI1V. The Panel noted that
Article XXIV:8(b) clearly defined free-trade areas as areas in which duties and other restrictive
regulations of commerce are eliminated on substantially all the trade between the constituent territories,
not merely on the imports into one of the constituent territories. The Panel noted that the EEC itself
considered that the preference was justified not by Article XXIV on its own, but by Article XXIV
taken in combination with the provisions of Part IV of the General Agreement. The Pandl further

18Reports of the Panels on "Republic of Korea - Restrictions on Imports of Beef - Complaint by Australia’, BISD 365202, page 227,
paragraph 97 (adopted on 7 November 1989); "Republic of Korea - Restrictions on Imports of Beef - Complaint by New Zealand", BISD
365/234, page 265, paragraph 113 (adopted on 7 November 1989); and "Republic of Korea - Restrictions on Imports of Beef - Complaint
by the United States’, BISD 36S/268, page 303, paragraph 119 (adopted on 7 November 1989).

1%Report of the Panel on "European Community - Tariff Treatment on Imports of Citrus Products from Certain Countries in the
Mediterranean Region", L/5776, page 81, paragraph 4.16 (circulated 7 February 1985).
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noted that the EEC did not seek to justify the preference in respect of any member State under the
provisions of Articlel:2. Theissue to be examined by the Panel was therefore whether Article XXI1V
taken in conjunction with Part 1V covered agreements that provide for the liberaization of imports
into only one of its parties.

369. The Panel noted that Part 1V of the General Agreement did not permit contracting parties to
accord preferencesinconsistent with Article 1. ThisPart of the General Agreement provided for certain
measures in respect of products of export interest to less developed contracting parties, but not for
tariff preferences granted to developing countries. The Panel noted, as had a previous pand,*® that
Part 1V of the General Agreement was intended to create obligations for developed contracting parties
additional to those contained in the other Parts of the General Agreement. It wasnot intended to permit
developed contracting parties to subtract from those obligations, in particular not from those under
Articlel. The legal basis for tariff preferences in favour of developing countries was the Enabling
Clause, whichlimited such preferencesto those granted under the Generalized System of Preferences.*®
If Part IV were to provide a lega basis for tariff preferences in favour of developing countries, the
adoption of the Enabling Clause would not have been necessary. The Panel noted in this respect that
a previous panel had found that a quantitative restriction inconsistent with Article XI1I could not be
justified under Part 1V and that the reasoning of that panel applied equally to tariffs inconsistent with
Article 1.8 However, an acceptance of the EEC's argument would imply that Part 1V could be - in
combination with another provision of the General Agreement - a lega basis for the elimination of
rights under Article I.

370. The Panel observed further that the note to Article XXXVI made clear that the principles of
this Article applied only to procedures under the General Agreement. An acceptance of the EEC's
argument that this Article applied aso to negotiations under a free-trade area agreement would imply
that thisprovision applied a soto negotiationsnot held in the framework of proceduresunder the General
Agreement. The note further made clear that Article XXXV applied only in relations between
contracting parties. The Panel noted that not all of the beneficiaries of the preference granted by the
EEC were contracting parties. If the EEC's argument were accepted, this provision - in combination
with Article XXIV - would constitute a legal basis for not extending to contracting parties benefits
accorded to non-contracting parties.

371. The Panel considered for these reasons that the interpretation proposed by the EEC would be
consistent neither with the wording of Part IV nor with its purpose and function in the GATT lega
system. Theinterpretation proposed would in fact introduce into the Generd Agreement a new exception
from the most-favoured-nation principle that was never negotiated among contracting parties. The
CONTRACTING PARTIES have decided that the dispute settlement process in the GATT " cannot
add to or diminish therights and obligations provided in the General Agreement”.*®® Theinterpretation
proposed by the EEC would be inconsistent with this decision.

372. The Pandl, therefore, found that the requirements of Article XXIV were not modified by the
provisions of Part IV. The Panel consequently had to conclude that alegal justification for the tariff
preference accorded by the EEC to imports of bananas originating in the ACP countries could not emerge
from an application of Article XXIV to the type of agreement described by the EEC in the Panel's
proceedings, but only from an action of the CONTRACTING PARTIES under Article XXV. Such

1%Report of the Panel on "EEC - Restrictions on Imports of Dessert Apples - Complaint by Chile", BISD 36593, page 134, paragraph
12.32 (adopted on 22 June 1989).

BDifferential and More Favourable Treatment, Reciprocity and Fuller Participation of Developing Countries, L/4903, Decision of 28
November 1979.

18"Report of the Panel on "Norway - Restrictions on Imports of Certain Textile Products’, BISD 275/119, pages 125-126, paragraph
15 (adopted on 18 June 1980).

B\inisterial Declaration, BISD 2959, page 16 (adopted on 29 November 1982).
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action would enable the CONTRACTING PARTIES to provide both the parties to this agreement and
any contracting party affected by the tariff preference with the benefit of legal certainty for planning
investments and conducting trade in bananas.

Article XXI111:1(b)

373. Inview of its findings on the consistency of the measures applied by the EEC to imports of
bananas, the Pandl was of the view that it was not necessary to examine the claim that the measures
nullified or impaired benefits accruing under the General Agreement within the meaning of Article
XXI11:1(b).

VI. CONCLUSIONS

374. Inthelight of itsfindings above, the Panel concluded that the quantitativerestrictions maintained
by France, Italy, Portugal, Spain and the United Kingdom on imports of bananas were inconsistent
with Article X1:1 and werenot justified by Article X1:2(c)(i), Article XXI1V, or the existing legislation
clauses in the protocols through which these EEC member States had become contracting parties.
The Panel recommendsthat the CONTRACTING PARTIESreguest the EEC to bring theserestrictions
into conformity with the General Agreement.

375. ThePane further concluded that thetariff preference accorded by the EEC to imports of bananas
originating in ACP countries was inconsistent with Article | and that a lega justification for the
preference could not emerge from an application of Article XXI1V to the type of agreement described
by the EEC in the Panel's proceedings, but only from an action of the CONTRACTING PARTIES
under Article XXV. The Panel recommends that the CONTRACTING PARTIES request the EEC
to bring the preference into conformity with the General Agreement unless, in accordance with the
provisions of Article XXV, the EEC were authorized to maintain this preference.



WORLD PRODUCTION OF BANANAS, 1989-91

ANNEX |

'000 Metric Tons

1989 1990 1991

COUNTRIES AMOUNT % AMOUNT % AMOUNT %

INDIA 6 056 13.5% 6 734 14.3% 6 400 13.4%
BRAZIL 5 505 12.2% 5 506 11.7% 5 526 11.5%
PHILIPPINES 3733 8.3% 2913 6.2% 2951 6.2%
ECUADOR 2576 5.7% 3055 6.5% 3525 7.4%
INDONESIA 2192 4.9% 2411 5.1% 2472 5.2%
CHINA 1 602 3.6% 1657 3.5% 2097 4.4%
MEXICO 1185 2.6% 1986 4.2% 1889 3.9%
COSTA RICA 1512 3.4% 1740 3.7% 1700 3.5%
COLOMBIA 1450 3.2% 1 600 3.4% 1700 3.5%
THAILAND 1610 3.6% 1613 3.4% 1620 3.4%
BURUNDI 1 608 3.6% 1547 3.3% 1550 3.2%
VIET NAM 1186 2.6% 1200 2.6% 1250 2.6%
VENEZUELA 1134 2.5% 1167 2.5% 1215 2.5%
PAPUA & NEW G. 1150 2.6% 1200 2.6% 1200 2.5%
PANAMA 1254 2.8% 1166 2.5% 1170 2.4%
HONDURAS 1092 2.4% 999 2.1% 1088 2.3%
TANZANIA 743 1.7% 823 1.8% 750 1.6%
BANGLADESH 637 1.4% 624 1.3% 620 1.3%
UGANDA 490 1.1% 560 1.2% 570 1.2%
CAMEROON 508 1.1% 510 1.1% 520 1.1%
MALAYSA 500 1.1% 505 1.1% 509 1.1%
GUATEMALA 420 0.9% 478 1.0% 470 1.0%
BOLIVIA 355 0.8% 302 0.6% 413 0.9%
ZAIRE 404 0.9% 404 0.9% 405 0.8%
SPAIN 397 0.9% 380 0.8% 405 0.8%
EGYPT 388 0.9% 408 0.9% 442 0.9%
DOMINICAN REP. 384 0.9% 395 0.8% 389 0.8%
ARGENTINA 240 0.5% 260 0.6% 283 0.6%
ANGOLA 280 0.6% 280 0.6% 280 0.6%
MARTINIQUE 241 0.5% 246 0.5% 255 0.5%
HAITI 225 0.5% 235 0.5% 220 0.5%
KENYA 190 0.4% 200 0.4% 210 0.4%
MADAGASCAR 217 0.5% 220 0.5% 218 0.5%
AUSTRALIA 180 0.4% 165 0.4% 210 0.4%
CUBA 183 0.4% 200 0.4% 200 0.4%




1989 1990 1991

COUNTRIES AMOUNT % AMOUNT % AMOUNT %

IVORY COAST 133 0.3% 146 0.3% 177 0.4%
SOUTH AFRICA 180 0.4% 182 0.4% 182 0.4%
GUINEA 110 0.2% 165 0.4% 165 0.3%
ST LUCIA 145 0.3% 155 0.3% 155 0.3%
PARAGUAY 297 0.7% 310 0.7% 144 0.3%
JAMAICA 130 0.3% 128 0.3% 128 0.3%
CAMBODIA 112 0.2% 115 0.2% 120 0.3%
PAKISTAN 205 0.5% 210 0.4% 202 0.4%
NICARAGUA 90 0.2% 104 0.2% 114 0.2%
GUADELOUPE 109 0.2% 102 0.2% 95 0.2%
CENTRAL AFRICA 91 0.2% 92 0.2% 93 0.2%
MALAWI 88 0.2% 89 0.2% 90 0.2%
SOMALIA 105 0.2% 110 0.2% 90 0.2%
ISRAEL 83 0.2% 61 0.1% 83 0.2%
ETHIOPIA 7 0.2% 78 0.2% 79 0.2%
MOZAMBIQUE 84 0.2% 85 0.2% 80 0.2%
LIBERIAL 80 0.2% 80 0.2% 80 0.2%
ST VINCENT 67 0.1% 80 0.2% 80 0.2%
ZIMBABWE 72 0.2% 74 0.2% 76 0.2%
DOMINICA 58 0.1% 65 0.1% 67 0.1%
PUERTA RICA 85 0.2% 67 0.1% 68 0.1%
SUDAN 45 0.1% 45 0.1% 63 0.1%
EL SALVADOR 61 0.1% 63 0.1% 63 0.1%
COMORES 50 0.1% 50 0.1% 52 0.1%
OTHERS 586 1.3% 662 1.4% 639 1.3%
WORLD 44 970 100.0% 47 007 100.0% 47 907 100.0%

Source: FAO Production Y earbooks 1991 and 1992.
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