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Health-Care Systems and the WTO:  No Grounds for Panic

Introduction 


Over the past few months, the General Agreement on Trade in Services (GATS) and the new Services Round have drawn unprecedented public attention.  There has been a wave of publications discussing, for example, the Agreement's impact on the quality and availability of services and its compatibility with basic health and social policy objectives.  Since decision-making in open societies presupposes participation and dialogue, this is a very healthy development.  It is of particular importance in infrastructural services, including health and education, which have profound implications for social and economic welfare.  


Unfortunately, the intensity of discussions is not currently matched by a similar degree of accuracy and objectivity.  This journal is no exception.  Various articles and Editorials published by LANCET since the sleepless nights in Seattle are more notable for the authors' emotions than for their understanding of core GATS provisions and current negotiations in the WTO.  A case in point is a recent article by A. M. Pollock and D. Price "Rewriting the regulations:  how the World Trade Organization could accelerate privatisation in health care systems" (December 2000) which touches upon many relevant issues, but often provides a misleading assessment of the Agreement and the ongoing services negotiations.  


The following remarks are intended to correct some of the most obvious misunderstandings - silence on other points should not be taken to imply ascent.
  The discussion of individual themes starts with an introductory observation, stressing basic features of the GATS, complemented by comments on the December 2000 article.  Readers interested in a more systemic presentation of the Agreement and its implications for the health sector may refer to another publication that is currently being prepared.
  

Rights and Wrongs

(i)
The GATS does not undermine Members' right to pursue their social policies …


The article starts with a reference to current negotiations under Article VI:4 of the GATS, which defines general principles for domestic regulation.  It is alleged that legal tests are being considered which "would outlaw the use of non-market mechanisms such as cross-subsidization, universal risk pooling, solidarity and public accountability in the design, funding and delivery of public services as being anti-competitive and restrictive to trade".  This is scare mongering, devoid of any substance.  No legal tests concerning cross-subsidization, universal risk pooling, solidarity etc. have ever been considered – and almost certainly never will be.  The negotiating mandate under this Article pertains only to "measures relating to qualification requirements and procedures, technical standards and licensing requirements" and these have nothing to do with the organisation of funding or delivery mechanisms.  The objective is to prevent domestic regulatory measures from constituting "unnecessary barriers to trade".  The relevant provisions are quoted later in the article.  Even cursory reading reveals that this mandate poses no threat to subsidies, universal service obligations and other social policy concepts.  

(ii)
… nor does it affect Governments' ability to set domestic regulatory standards 


The negotiations under Article VI:4 are clearly confined to the use of measures in specified areas (qualification and licensing requirements, technical standards, etc.), but will in no way affect Members' right to pursue the regulatory objectives they deem appropriate within their jurisdiction.  This is also corroborated by WTO jurisprudence.  WTO Panels have consistently held that it is for the Government concerned, not for any WTO body, to define the appropriate level of health or environmental protection for its population. 


There should thus be no doubt about the compatibility, under the GATS, of external access commitments with domestic regulatory standards.  Liberalization should not be confused with deregulation.  The Agreement's preamble expressly "recognizes the rights of Members to regulate, and to introduce new regulations, on the supply of services within their territories in order to meet national policy objectives …" (emphasis added).  

(iii)
Trade interests do not prevail over public health objectives


Referring to a recent dispute case under GATT, concerning asbestos, the authors say that a Member was not allowed to discriminate between two goods (asbestos and other fibres) on health grounds.  Based on a short quote from the relevant panel report, out of context, it is suggested that "the WTO's national treatment rule was used to define a public-health initiative as protectionist and therefore potentially illegal."  The impression is created that the defendant (France) lost the case and, more generally, that trade interests were placed above other considerations.  This is false.  Examining the GATT provisions that specifically cover measures to protect human life or health, Article XX(b), the Panel found that the import ban was justified.  The Appellate Body, to whom the case was subsequently referred, adopted a more stringent interpretation of the national treatment principle.  Accordingly, the existence of health risks is a potentially relevant factor in examining, for the purposes of this principle, whether two products are alike.  Finally, the rulings reiterate that Members are free to determine the level of health protection for their population, and that WTO dispute panels have no competence to challenge such decisions (documents WT/DS135/R and WT/DS135/AB/R of 18 September 2000 and 12 March 2001).  The general exceptions enshrined in Article XIV of the GATS, including those related to the protection of life and health, are modelled on GATT Article XX;  they prevail over all other obligations, including any access commitments, under the Agreement.
  

(iv)
The GATS poses no threat to public service


Pollock and Price are concerned that the disciplines negotiated pursuant to Article VI:4 could undermine WTO Members' ability "to exclude public services such as health from GATS".  Such concerns are unfounded.  Article VI establishes principles for the use of regulatory measures, but has nothing to do with the Agreement's provisions on public services, i.e. with services that are provided in the exercise of governmental authority.  Under Article I:3 such services are fully and unconditionally exempt from the scope of the GATS, i.e. from all subsequent rules and disciplines.  The relevant carve-out (or exemption) is defined for services that are provided neither on a commercial basis nor in competition with one or more suppliers.  


It is incorrect to infer that a Government's use of competitive bidding procedures within the health sector or the existence of a market for pharmaceuticals (i.e. for goods) could affect the legal status of the health services ultimately supplied to the public.  Article I:3 clearly refers to the conditions under which a particular service is supplied to users and does not contain any further criteria concerning, for example, the procurement of goods or services that may be used as inputs.  


The authors also claim that WTO Members "decided" in 1998 that the carve-out in Article I:3 "needed to be interpreted narrowly and did not cover the whole sector".  They refer to the minutes from a meeting of the Council for Trade in Services, that briefly summarize statements made during an informal discussion of a Secretariat background paper on health services (document S/C/W/50 of 18 September 1998).
  However, summary records merely reflect the views expressed by individual delegations and do not have legal force.  No decision concerning the interpretation of Article I:3 has ever been taken, as the status of governmental services under the GATS has not been questioned.  The statement quoted (" … did not cover the whole sector") was an attempt to make it clear that the carve-out for governmental services does not exempt private health services that exist alongside the public sector from coverage under the Agreement.  It is not implied that the public provision of the same service would be affected.  

(v)
There have been no proposals to change the carve-out for public services … 


Pollock and Price suggest that "under proposals currently being debated in the WTO, states may find their rights to public services under challenge from commercial providers acting through their own governments".  There have been no inputs from Member Governments, in any WTO forum, whatsoever, that would have launched or contributed to such a debate.  In the context of the new services round, several negotiating proposals have been submitted to date and are publicly available on the WTO Web Site.  There is nothing in these documents that would justify the authors' concerns.  While none of the sector-related proposals covers health services, there is one for 'Higher education, adult education and training' which may also be deemed sensitive on social policy grounds.  It was submitted by the United States and expressly recognizes that "governments will continue to play important roles as suppliers of services" in this sector.  Noting that education to a large extent is a government function, the proposal "does not seek to displace public education systems" (document S/CSS/W/23 of 18 December 2000). 

(vi)
…nor attempts to modify the ('voluntary') structure of the Agreement


There is already one services sector, accountancy, for which 'disciplines on domestic regulation' have been negotiated under Article VI:4.  The negotiations were completed in November 1998, and the results will apply only to those Members that have scheduled commitments in this sector (documents S/L/63 and /64 of 15  and 17 December 1998).  Similarly, the competition rules contained in the so-called Reference Paper on telecommunications - the Paper is briefly discussed by the authors - apply only to those Members that have attached it to their schedules of specific commitments.  Some Members have made modifications in this context as the Paper could be adopted in full or in part.  There is thus no basis to claim that "the regulatory reform process consists of negotiations to make changes to GATS in general or (create) top-down provisions that apply automatically to all service sectors, even those where members have made no specific commitments".
  

(vii)
Changes to WTO rules would need to be endorsed by all Members


No rules or disciplines are agreed in the WTO that do not command the support of all 140 Members.  This is known as consensus decision-making.  The article's frequent references to the "WTO" or "WTO officials" could give the - misleading - impression that the Organization, its staff, or even members of national administrations have institutional or legal powers of their own.  The authors even imply that, if a legal interpretation discussed in a WTO Secretariat Note departs from the position of a Member Government, the Secretariat's interpretation prevails.  Again, this is absurd.  The Secretariat has no mandate to initiate policy or interpret WTO law.  It is the membership as a whole that effectively constitutes and represents "the WTO".  

Where is the problem?


Not all services provided by publicly-owned entities necessarily fall under Article I:3.  In particular, the Article does not apply to traditional government suppliers of telephone or transport services which operate on a commercial basis and, sometimes, compete with private providers.  However, such monopoly or mixed regimes are perfectly compatible with the GATS.  In these cases, governments are free to decide whether to make commitments and to allow foreigners to provide the service.  If they do not, they are obliged only to respect the general obligations of the Agreement.  First and foremost among them is the most-favoured-nation principle which requires Members not to discriminate between foreign suppliers of like services.  A wholesale ban on foreign participation in a market would, for example, respect this principle.  National treatment - i.e. non-discrimination between foreign and domestic suppliers - is not a universally applicable obligation under the GATS;  it applies only to the sectors contained in a Member's schedule and only to the extent that the Member has not reserved the right to use contravening measures.  


The European Communities' services schedule, ratified by the Parliaments of all EC States and effective since 1 January 1995, does already contain significant commitments on medical and hospital services (document GATS/SC/31 of 14 April 1994).  For hospital services not provided by public utilities, the EC guarantees foreign investors unimpeded market access and national treatment in Denmark, Germany, Greece, Ireland and the United Kingdom.  If these commitments, and similar commitments in the education sector, posed a threat to public service or to basic quality objectives this could have been exposed by now, providing an opportunity to underpin fiction with facts.  


One of the concluding paragraphs refers to a statement by a UK House of Lords Select Committee, suggesting that globalisation is effectively about "reducing the power of individual governments in the face of multilateral corporations whose annual turnover may exceed the GNP of many WTO member countries".  Pollock and Price state, "if this is true, WTO regulatory reform proposals are a pure case of globalisation".  However, what is the meaning of this inference, if any?  Do the authors believe that the alleged powers of multilateral companies would be less effective, and governments better protected from corporate arm-twisting in the absence of the WTO?  Would corporate interests be more closely constrained if the large trading nations set out to define - and enforce - trade law on their own?  Is there a credible alternative to multilateral rule-making, subject to a consensus requirement, that would better safeguard the interests of economically weak and vulnerable countries?  If 'globalisation' poses global challenges, it seems only logical to address these in a global context.  

� Trade in Services Division, WTO Secretariat.  The views expressed are those of the author and should not be attributed to the WTO Secretariat or WTO Member countries.


� For example, there are also erroneous statements concerning the status of measures such as export subsidies and dumping under the GATS.


� Adlung R, Carzaniga A. Trade in Health Services under GATS – Past and Future, Bulletin of the World Health Organization 2001; forthcoming. 


� The relevant provisions read:  "Subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination … or a disguised restriction on trade in services, nothing in this Agreement shall be construed to prevent the adoption or enforcement by any Member of measures … necessary to protect human, animal and plant life or health."


� All documents referred to above are accessible via the WTO Web Site.  This may help to allay the authors' complaints about "a largely secret and unaccountable reform process".


� It would have been helpful had the authors put certain quotes in their proper context.  For example, they incorrectly attribute a judgement contained in a WTO Secretariat Note - "Finding new mechanisms to meet universal service objectives … will require creativity" - to the Reference Paper.  





