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Introduction

Over the last decade, trade in education services has become a large scale activity globally.  For countries such as Australia and New Zealand, trade in education represents a significant share of service exports and indeed of exports per se.  
It is not easy to provide a complete picture of the scale of international trade in education services due to deficiencies in the data.  However, some idea can be given regarding some aspects of this trade, particularly in terms of the movement of students for study purposes
.  In 2002, it is estimated that some 1.9 million students were enrolled outside their country of origin (OECD, 2004: 293).  Among OECD countries (the main receiving countries for foreign students), foreign students represented 5.7 percent of total higher education enrolments on average in 2002 (OECD, 2004: 306).   
Taking the case of Australia, in 2003, some 210,397 students (or 22.6% of the total) enrolled in Australian higher education institutions were fee-paying overseas students
.  In economic terms, it is estimated that exports of education (all sectors combined) were worth some AUS$7.5 billion in 2003-04 to Australia.  Education represented Australia’s third largest service export – behind personal travel and and transportation – and its sixth largest export overall. 
Trade in education services predominantly takes place through the movement of students (GATS mode 2 – consumption abroad).  Unfortunately, data on trade through modes 1 (cross-border supply) and 3 (commercial presence) are lacking at the international level.  They are, however, available for Australian higher education.  Of the foreign students enrolled in Australian higher education in 2003, 26.7 percent were enrolled at offshore campuses of Australian universities (mode 3) and 11.4 percent (some 24,001 students) studied exclusively through external or distance mode (mode 1)
.  Some 1.7 percent of overseas students undertook a combination of distance and face-to-face study.  
Despite the scale of trade in education services and the role it plays in educating the citizens of many nations, few countries have made commitments regarding education under the GATS.  Of the 52 Members that have lodged initial offers in the Doha Round, only 12 have made new commitments or improvements to existing commitments in education. Many of these are minimalist or clarifications. This is a fairly modest outcome, bearing in mind that only 21 Members made commitments in the Uruguay Round.
The movement of students is likely to remain the main form of trade in education for the foreseeable future. However, one can expect growth in cross-border supply with the increasing sophistication of the technology and pedagogy of e-learning and extension of access to the internet.    
The purpose of this paper is to discuss the regulation of the cross border supply of educational services using the Australian model of the regulation of the export/import of education services as a reference point
.  In doing so, the paper concentrates on the issues specifically related to education.  In other words, it leaves aside areas of regulation such as immigration and commercial regulation which affect a range of service sectors including education.      
Four sets of issues are examined:
· Recognition of qualifications

· Accreditation and quality assurance

· Rights of students, and 

· The availability of and access to information.  

The discussion places particular attention on the need in regulating the trade in education services to achieve:

· an appropriate balance between the objectives of facilitating the growth of trade in education and protecting the interests of students and other stakeholders such as employers, and

· an appropriate balance of responsibility between regulatory authorities and bodies in exporting and importing countries.   

The Issues
Recognition of qualifications
The criteria and procedures adopted for the recognition of foreign higher education qualifications for the purposes of employment and further education is a domain in which the regulatory activity of governments (and other bodies responsible for recognition such as professional associations) has a significant impact on trade in higher education services.   The attractiveness to potential students of a particular qualification is closely related to the likelihood of its recognition for employment and further study in the student’s home country and countries to which a student may wish to migrate as well as the cost, complexity and duration of recognition procedures.  
In the broad, all parties are best served when countries possess a transparent, low cost and non-discriminatory process for recognition.  The 1997 Convention on the Recognition of Higher Education Qualifications in the European Region (known as the Lisbon convention) provides a model of good practice in this regard
.  One of the main features of the approach to recognition in the convention is the presumption of equivalence unless proven otherwise.
  This essentially places the burden of proof on recognition authorities to demonstrate the lack of equivalence rather than the reverse.    
In terms of the objects of this seminar, the relevant issue is the treatment of the status of higher education qualifications delivered through distance education or e-learning compared to that of qualifications delivered in ‘face-to-face’ or ‘on campus’ mode.  

In Australia, no distinction is made between qualifications delivered through distance or other modes in terms of recognition for the purposes of further study or employment.  Distance education has been an important component of Australian higher education for many years.  In 2003, for example, 16 per cent of Australian students undertook external or distance study.  Domestic students undertaking distance education are funded at exactly the same rate as on-campus students by the Australian government.  Students receive the same degrees (or other qualifications) irrespective of the mode of study.  In terms of the assessment of foreign qualifications, mode of study is irrelevant.  
This type of approach is not taken by all countries. A quick survey of a number of countries constituting important markets for Australian higher education indicates that foreign qualifications gained (wholly or substantially) through distance study are often not recognised at all, not recognised for certain types of employment (eg in the civil service), or only partially recognised (eg there are strict limits to the amount of credit granted for distance study).  
The lesser treatment of qualifications delivered through distance mode is difficult to justify, particularly if one takes seriously the ‘substantial difference’ test provided for under the Lisbon convention.  In fact, concerns about distance qualifications seem often to relate more to non-educational concerns than educational concerns.  Moreover, failure to recognise (or only partially recognising) distance qualifications constitutes an important barrier to the development of trade in mode 1 which is neither in the interests of students nor other stakeholders.   
Different treatment of distance (including on-line) and face-to-face provision tends to be based on an approach to quality which emphasises process over outcome and has a particular idea of what constitutes the appropriate process for university level study.  If one sees the objective of education as the achievement of defined learning outcomes as opposed to engagement in a particular process, there is no a priori reason to differentiate between distance education and on-campus study.  
If learning goals and assessment methods are the same, students meeting course requirements will achieve similar outcomes.  In reality, even at the level of process, the variation in the level of support provided to students in ‘face-to-face’ teaching is probably as great as that provided through distance education.  Distance education often involves high levels of student support and often provides a degree of documentation and transparency (regarding matters such as learning objectives, assessment, and expected rates of progress) that many face-to-face programs could do well to emulate. 
Accreditation and Quality Assurance
The existence of a robust and transparent system of accreditation and external quality assurance of higher education institutions is one of the most important safeguards for students (and also other stakeholders such as employers).  The existence of formal processes of accreditation as well as requirements relating to quality assurance provide comfort for students (and others) that an institution or program meets certain standards and is or has been subject to external evaluation
.  
 Trans-border higher education poses a number of challenges for authorities responsible for accreditation and quality assurance.   The first is that of the relative responsibilities of authorities in an institution’s ‘home’ country (the exporter) and those in the country of the consumer (the importer).  The second is that of the ‘reach’ of home country regulatory authorities – do they have jurisdiction over the activities of an institution supplying a service to consumers located on foreign soil (through commercial presence or cross-border supply) and, if so, can they effectively monitor such activities. 
In the table below, the responsibilities of authorities in exporting and importing countries under the Australian approach to accreditation and quality assurance are presented.  

Table 1: Responsibility for accreditation and quality assurance under the Australian Model
	
	Authorities in exporting country have regulatory role
	Authorities in importing country have regulatory role

	Cross border supply 
	Yes 
	No

	Consumption abroad
	Yes
	No

	Commercial presence 
	Yes
	Yes


The activities of Australian high education institutions exporting education services in modes 1 through 3 are subject to Australian regulation.  The activities of importers of education services are subject to (Australian) regulation in respect of mode 3 (commercial presence
) but not in respect of modes 1 or 2.   
The reasons for this are obvious in the case of consumption abroad – both the supply of and the consumption of the service take place in a foreign country.  In the case of cross border supply, however, while the supply of the service is located elsewhere, consumption of the service takes place in Australia. One could legitimately ask why, in this case, the ‘Australian model’ does not foresee a role for regulation by the importing country. 
Firstly, and most importantly, the answer lies in lack of jurisdiction.  The service is supplied outside the importing countries borders by suppliers which have no legal connection with the importing country.  Secondly, the fact that a citizen of a country consumes a service supplied in another country does not constitute, in itself, a particularly good reason to seek to regulate the supplier.  
Thus under the ‘Australian model’, protection for students is provided by the regulatory system of the exporter alone.  Is this sufficient?  The answer depends on the nature and effectiveness of the regime operating in the exporting country.  Where regulation exists has global reach and is effectively implemented, the answer is ‘yes’ otherwise ‘no’. 
If all exporting countries possessed a regulatory regime similar to that operating in Australia, the consumers of transborder higher education, through whatever mode, would have a high degree of security regarding the status and quality of the education they were undertaking.  Students undertaking an Australian higher education qualification can be certain that the programs they are undertaking are subject to the same QA procedures irrespective of their nationality, the mode of delivery or the location in which they receive the service. 

The reality is that not all countries have accreditation and quality assurance processes which have the same reach as the Australian arrangements.  A key issue for importing countries is that of the means by which exporters can be encouraged to put in place such processes which cover the activities of domestic higher education institutions providing services to students beyond their borders.  
A good example of multilateral cooperation to this end is provided by the draft UNESCO/OECD Guidelines on quality in cross-border higher education (OECD, 2005)
.  The draft guidelines set out good practice for a range of stakeholders including governments, higher education institutions, student bodies, quality assurance and accreditation agencies, qualifications recognition authorities and professional bodies. A recommendation for governments is that they establish a process for the accreditation and quality assurance of education for those institutions in their jurisdiction which provide cross-border higher education.   At this stage, it is intended that these guidelines be presented to UNESCO and the OECD for ratification towards the end of 2005.  

Safeguards for students  
Definition of the rights of foreign students regarding the provision of information, treatment of complaints and security of tuition fees by higher education institutions is another important area of (possible) regulation of cross-border higher education.   
In Australia, this is dealt with through a combination of government regulation and institutional self-regulation.  Institutions which provide services to overseas students in Australia (irrespective of the sector of enrolment) are subject to the provisions of the Education Services for Overseas Students (ESOS) Act 2000.  The ESOS Act provides protection for students’ tuition fees in the event of the collapse of a provider as well as requiring that institutions meet standards concerning the maintaining of records, recruitment of students, provision of student services, standards of accommodation, and refunds of tuition fees as set out in the National Code of Practice for Registration Authorities and Providers of Education and Training to Overseas Students (the national Code).  
While they are not covered by the ESOS Act (or any other legal or regulatory instrument), foreign students studying through distance education at Australian universities are nonetheless protected through the self-regulatory actions of the Australian university sector.  
The Australian Vice-Chancellors Committee (AV-CC)
 has had a code of practice covering the provision of education to overseas students for some time.  This was updated in April this year (AV-CC, 2005).   It sets out principles which should be adhered to by Australian universities when marketing and delivering courses to foreign students whether in face-to-face or in distance mode, whether in or outside Australia or whether directly or through an agent or partner.  
Why does the Australian mode provide a different level of security for overseas students studying in Australia and those students consuming Australian education outside Australia (through distance education or at an overseas campus)?  In large part the answer lies in the close links between the ESOS Act and the management of the entry and stay of foreign students under Australia’s immigration program.  The requirements regarding the quality and bona fides of providers represents a means of ensuring that individuals receive student visas only for legitimate study purposes. 
Does a self-regulatory approach provide sufficient protection for foreign students studying through mode in matters such as recruitment or the security of fees?   This is not something which can be answered in the abstract.  In the final analysis, it depends on the content of self-regulatory codes and the extent to which codes are adhered to by the organisations which are party to them.    
Information 

In education as elsewhere, accurate, accessible and up to date information is essential to the efficient functioning of markets.  Potential students (and their advisors such as parents) need high quality information to make informed choices about study options.  Recognition authorities need information to make judgements about the equivalence of foreign and domestic qualifications. Employers need to have accurate information about qualifications when making decisions regarding recruitment and promotion.   
A large part of the responsibility for the supply of such information lies with governments, accreditation and QA authorities in exporting countries as well as institutions themselves.  

The provision of information about its system of education and the processes for accreditation and quality assurance is taken very seriously by Australian authorities.  Of the four principles underlying the strategy proposed in the recently released discussion paper, A National Quality Strategy for Australian Transnational Education and Training (DEST, 2005), three relate to the provision of information
 about the Australian system to students, governments and other stakeholders.  
From the point of view of the person seeking access to information about the status of institutions and of the qualifications and courses, the issue is not only the availability of information from appropriate authorities but also the ease with which information can be accessed and compared and a sense of the reliability and status of information sources.   
In this context, an interesting multilateral development is the proposed development of an international information tool which would provide an authoritative source of information for students and others regarding the status of higher education providers and courses.  This proposal was developed as part of the work on the OECD/UNESCO guidelines.  It is intended to provide a single point of access through an internet portal to the websites of accreditation and QA authorities recognised by participating countries.   Interested parties would thus have a means of gaining relevant official information about the status of higher education institutions and courses from a single source which by virtue of being under the aegis of an international organisation would provide a high degree of certainty regarding the status of the information. 
From the point of view of regulatory authorities in importing countries, the issue is not only that of the availability of high quality information but also one of the possibility of dialogue and the existence of a real opportunity to discuss concerns with the relevant authorities in exporting countries.  This is again something that Australia takes very seriously.  Australia has a network of education counsellors at its embassies in those countries with which it has significant education links.  The role of these counsellors includes bilateral contact with host country officials regarding education policy and regulation and issues of mutual interest such as the welfare of students studying in Australia.  
In addition, Australia has Memoranda of Understanding (MoU) regarding education with a number of countries.  These often include a commitment to the establishment of formal processes such as joint working groups which meet on a regular basis to discuss issues of significance in the education relationship. 
Concluding remarks 
To date cross-border supply of higher education (distance education) has represented a relatively small component of the trade in higher education services.  There is every likelihood that it will grow in both scale and importance over coming years and that this will be to the benefit of students.  High quality distance education (particularly in the form of on-line provision and e-learning) has the potential to offer significant benefits to students in terms of cost, ease of access and the range of choice available.  From this point of view, it is important that the regulation of the cross-border supply of higher education contributes to creating a market for distance provision which enjoys the confidence of students and other stakeholders and is free from any unnecessary barriers to trade.     
This paper has discussed four areas central to the achievement of such a goal – qualifications recognition, accreditation and quality assurance, the protection of students and the provision of information.  In concluding it is worth emphasising two of the issues raised – the recognition of distance education qualifications and bilateral and multilateral cooperation – both of which are central to seeing the development of cross-border supply of higher education   
Firstly, according a lesser status to qualifications earned through distance education is a potentially major barrier to the development of the cross-border supply of higher education.  As argued above, the differential treatment of distance education is difficult to justify and recognition authorities should review their positions.  
Secondly, effective regulation of trade in higher education through whatever mode depends on the actions of exporters and importers.  Dialogue between the stakeholders is essential to realising good outcomes for students.  In this context it is worth again mentioning the OECD/UNESCO guidelines and the example that there development has provided of an effective dialogue between exporting and importing countries concerning trade in education.  

Attachment A 

Australia’s Quality Assurance Measures

Australia has a federal system of government and Australia’s State and Territory Governments play a significant role in the quality assurance of all education and training sectors.  State and Territory Government agencies have responsibility for the accreditation of qualifications and/or the registration of providers in the Schools, Vocational Education and Training (VET) and non-university higher education sectors as well as for for Foundation and ELICOS programs.    

National frameworks have been agreed by the Australian, State and Territory Governments for the Schools, VET and Higher Education sectors.
For onshore delivery to international students, State and Territory Governments are responsible for approving providers and courses in all sectors for registration on the Commonwealth Register of Institutions and Courses for Overseas Students (CRICOS) under the Educational Services for Overseas Students (ESOS) Act 2000.  All educational providers offering courses to international students in Australia must also comply with the National Code of Practice for Registration Authorities and Providers of Education and Training to Overseas Students (the National Code).
  These instruments cover a multiplicity of issues related to the provision of education and training services for international students within Australia, including standards on student support services and educational resources, ethical marketing provisions, and a tuition assurance scheme.  

Quality Assurance arrangements in the higher education sector are summarised below. 

Higher Education – Universities

Australia’s universities are established by State, Territory or Commonwealth legislation and are authorised by law to set standards for qualifications.  There are a small number of other institutions that have the same authorisation and are subject to the same quality assurance arrangements as universities.  These institutions and all universities are listed on the Australian Qualifications Framework Register of Recognised Education Institutions and Authorised Accreditation Authorities in Australia (known as the ‘AQF Register').
  The title ‘university’ is protected under the Australian Corporations Act 2001, and may only be used by education providers that have been formally approved by a higher education recognition authority.

In addition to 40 universities, Australia also has four other higher education institutions that are subject to the same quality assurance arrangements as universities.  These are: 

· Australian Film Television and Radio School;
· Australian Maritime College;
· Batchelor Institute of Indigenous Tertiary Education; and
· Melbourne College of Divinity.
In 1995, the Australian Vice-Chancellors’ Committee (AVCC) proposed a voluntary Code of ethical practice in the offshore provision of education and educational services by Australian higher education institutions for its members.  In 1998, this was integrated with a voluntary code on onshore activities, and in 2002 the AVCC released the updated AVCC Code of Practice in the Provision of Education to International Students.
  The AVCC Code sits within a broader statement – Universities and their Students: Principles for the Provision of Education by Australian Universities.
  The Code is currently undergoing review and a new version is anticipated to be available in 2005.
A number of quality assurance mechanisms for offshore activities have been in place for some time.  The Ministerial Council on Education, Employment, Training and Youth Affairs (MCEETYA) – comprising State, Territory, and Australian Government Ministers – endorsed the National Protocols for Higher Education Approval Processes (‘the National Protocols’) in March 2000.  The National Protocols are supported by State and Territory legislation, and outline processes for establishing a new university in Australia and for foreign universities to operate in Australia.  The National Protocols also require non-university higher education institutions to obtain accreditation in order to offer higher education courses, and outline quality assurance arrangements for delivery in distant locations and through partner institutions.  A review of the Protocols has recently been undertaken to ensure they remain at the level of international best practice in underpinning a high quality, diverse and competitive Australian higher education sector.
 
Under Protocol 4, responsibility for the quality assurance of courses offered offshore rests with the Australian institution.  Universities are expected to ensure that any overseas programs maintain standards at least equivalent to those provided in Australia.  

Under the National Protocols, the university carries full responsibility for all aspects of program delivery, including: 

· Quality and standards comparable to those on other campus(es) of the institution;

· Teaching by staff qualified at a level comparable to those on other campus(es) of the institution;

· Resources and facilities adequate for the delivery of the course; and

· Adequate measures to protect the welfare of students.

The quality assurance of offshore activities is subject to audit by the Australian Universities Quality Agency (AUQA), an independent, not-for-profit national agency that audits and reports on quality assurance in Australian higher education.  Each university is audited by AUQA on a five yearly cycle.  

AUQA audits provide public assurance of the quality of providers and encourage a culture of quality and continuous improvement.  All audit reports are made publicly available on the AUQA website.
  Institutional audits cover all academic activities conducted by the institution, including any offshore operations.  AUQA has included a number of offshore visits in its audits to date.  

In 2004, the Government allocated an additional $100,000 for AUQA to extend its offshore auditing capacity.  From 2005, a further $590,000 over three years has been set aside to enhance AUQA’s offshore auditing activities under the Offshore Auditing of Higher Education initiative.  
DEST has allocated an additional $1.35 million for universities to undertake projects that will further protect the quality and integrity of their offshore operations while contributing to the development of good practice models for quality assurance of offshore delivery.  Fifteen projects have been funded, and are due to be completed by September 2005.

Higher education – Non-universities 

Non-university higher education providers must obtain accreditation from a State/Territory accrediting agency in order to offer Australian Qualifications Framework (AQF) higher education courses/qualifications.  Government accrediting agencies for the higher education sector are listed on the AQF Register of Recognised Education Institutions and Authorised Accreditation Authorities in Australia.

There are more than 100 non-university higher education providers in Australia.  Examples include the Institute of Chartered Accountants in Australia, the Royal Australian College of General Practitioners, the Australasian Conference Association Limited, and the Australian College of Theology.

Through the MCEETYA National Protocols, a nationally consistent approach to accreditation was adopted.  Under Protocol 3, non-university higher education providers must demonstrate capacity to successfully deliver the course in order to gain accreditation.  Providers may then obtain fixed term accreditation (up to five years) for each of their courses from the relevant accrediting agency.
  

AUQA audits the State and Territory higher education accrediting agencies, and as such has an indirect quality assurance insight into the operations of the non-university higher education providers in Australia.  There are variations in the degree to which State and Territory accrediting agencies take into account the offshore operations of non-university higher education providers in their accreditation processes.
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� It should be remembered that education services encompasses more than just the delivery of educational programs, including the provision of educational assessment and testing services, curriculum development etc.  


� The source of this and other figures regarding foreign students Australian higher education is the Higher Education student Collection maintained by the Australian Department of Education, Science and Training. 


� While the numbers of foreign students studying through distance mode increased slightly between 2001 and 2003, their share of total enrolment declined from 13.8%. 


� This is described in more detail at Appendix A. 


� See Section III, ‘Basic principles related to the assessment of qualifications’. 


� See Article V1.1: ‘To the extent that a recognition decision is based on the knowledge and skills certified by the higher education qualification, each Party shall recognize the higher education qualifications conferred in another Party, unless a substantial difference can be shown between the qualification for which recognition is sought and the corresponding qualification in the Party in which recognition is sought’.  


� Which is not to say that the standards and level of scrutiny offered are the same between countries.  


� In respect of commercial presence, the regulation of higher education institutions accredited by an appropriate foreign authority is concerned only with determining the right to operate in Australia as a ‘foreign’ university.  Unlike self-accrediting institutions under the Australian Qualifications Framework, such institutions are not required to submit to Australian QA processes. 


� A process which has been supported financially by Australia, Japan and Norway. 


� The body representing Australian university presidents.  


� The three relevant principles are: (1) Ensure that Australia’s quality assurance framework is well understood and well-regarded within Australia and internationally, (2) Make clear to providers and consumers the accountabilities in offshore education and training, and (3) Ensure that accreditation and audit functions are undertaken transparently.  





� For information on the ESOS Act, the National Code and CRICOS, please refer to � HYPERLINK "http://www.dest.gov.au/esos/default.htm" ��http://www.dest.gov.au/esos/default.htm� 


� The AQF is accessible at � HYPERLINK "http://www.aqf.edu.au/register.htm" ��http://www.aqf.edu.au/register.htm� 


� See ‘Assuring quality in Australian higher education’. � HYPERLINK "http://www.dest.gov.au/highered/quality/commonwealth.htm" ��http://www.dest.gov.au/highered/quality/commonwealth.htm� 


� Accessible at � HYPERLINK "http://www.avcc.edu.au/news/public_statements/publications/AVCC_Code_2001final.pdf" ��http://www.avcc.edu.au/news/public_statements/publications/AVCC_Code_2001final.pdf�.  


� Accessible at � HYPERLINK "http://www.avcc.edu.au/news/public_statements/publications/Principles_final_Dec02.pdf" ��http://www.avcc.edu.au/news/public_statements/publications/Principles_final_Dec02.pdf�.  


� Details available at � HYPERLINK "http://www.dest.gov.au/highered/pubs/nat_protocols_approval/higher_education.htm" ��http://www.dest.gov.au/highered/pubs/nat_protocols_approval/higher_education.htm�.


� See MCEETYA's National Protocols for Higher Education Approval Processes.  � HYPERLINK "http://www.detya.gov.au/highered/mceetya_cop.htm#p4" ��http://www.detya.gov.au/highered/mceetya_cop.htm#p4� 


� See AUQA website � HYPERLINK "http://www.auqa.edu.au" ��www.auqa.edu.au�


� Further information available at � HYPERLINK "http://www.dest.gov.au/highered/quality/offshore/projects.htm" ��http://www.dest.gov.au/highered/quality/offshore/projects.htm� 


� Accessible at � HYPERLINK "http://www.aqf.edu.au/register.htm" ��http://www.aqf.edu.au/register.htm� 


� MCEETYA National Protocols for Higher Education Approval Processes, Protocol 3.  � HYPERLINK "http://www.detya.gov.au/highered/mceetya_cop.htm" ��www.detya.gov.au/highered/mceetya_cop.htm�  





PAGE  
13

