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DEPARTMENT OF THE TREASUR
Customs Service -~ L
19CFRPart 152 ’
(T.0. 8171 e

Vaiuation of imported Merchandise for
Customs Purpcsss

aceney: U.S. Customs Service,
Treasury. ‘
acnose Final rule.

summany: This document amends the
Customs Regulations to enable the
Customs Service (*Customs”) to
implement and administer the—
. provisions of Title II of Pub. L. 96-39, the
“Trede Agreements Act of 1979", -
relating to the valuation of imported
merchandise for customs purposes.
The more significant changes are:
1. To «liminate section 402a, Tarilf
. Act of 1930, as amended (19 U.S.C.
. 1402}, the basis for appraising “Final
List” articles. '~ o :
. 2.To eliminate the “American Selling
Price” basis for valuation. =~ .
. 3 To pravide the following five
bases—one primary and four
secandary-~{or determining customs
. value: -
a. Transaction valye of the imported
merchandise (the primary basis);
b. Transaction value of identical
merchandise; :
c. Transaction valye of similar
merchendise; '
. d. Deductive value: and
. .- e Computed value. . ‘
- 4.Tqg provide that if Customs rejects,
the transaction value resultinginan -
_ Increase in duties, the importer will be
natifled of the rejection, receive an -
explanation of the action, and be given
20 days in which to reply if in :
disagreement. . -
$. To provide that Customs, upon
written request, shall furnish an
importer with a written explanation of
how the customs value of the imported
merchandise was determined.
8 Te provide that information
submitted by an importer, buyer, or
' regarding the valuation of
, @erchandise will not be rejected on the
basis of the accounting method used to
- prepare the information if the
Preparation was in accordance with
generaily accepted accounting
principles,”
- The amendments are considered to be
significant,
EFFECTIVE DATE: January 12, 1961.
FGR FURTHER INFORMATION CONTACT:
Thomas Lobred (202-566-2938} or
Richard Rosettie (202-586-2790), Office
Cammercial Operations, U.S.

Customs‘..aervica. 1301 Constitution
Avenue, NW,, Washington, D.C, 20229.

SUPPLEMENTARY INFORMATION:

Background

Public Law 98-39 {93 Stat. 144), the
“Trade Agreements Act of 1979,
approved july 28, 1973 (the “Act”),
incorporates into U.S. law the trade
agreements negotiated by the United
States in the Tokvo Round of
Multilateral Trade Negotiations (MTN)
and transmitted to the Congress by the
President on June 19, 1979.

Title IT of the Act, “Customs-
Valuation”, implements the Agreement
on Implementation of Articie V11 of the -
Ceneral Agreement on Tariffs and
Trade (“the Agreement") relating to
customs valuation. Title Il makes
significant changes in the laws
administered by Customs relating to the
valuation of imported merchandise.

The United States has entered into a
supplementary agreement (“protocol”)
on customs valuation which would
eliminate one of the tests under the
Agreement, and Title II, by which
related parties can establish an
acceptable transaction value, /e., the
use of the transaction value from
unrelated partles’ sales of identical
goods from third countries (section
152.103(j){2}(i)(C) of the NPRM). The"
legislation required to approve and
implement the protocol to the rade
agreement relating to customs valyation.
Pub. L. 96--480, was enactad by the
Congress and signed iato law on
December 2, 1980. In addition, the
determination necessary for acceptance
of the customs valuation agreement and
the protocol to that agreement hes been
mede by the United States Trade
Representative and published in the
Federal Register on December 24, 1980
(45 FR 85239). Accordingly, the
aforementioned test has been deleted
and other conforming changes have
been made in the document.

Effective Dates of Title II

Presidential Proclamation No. 4788, of
June 28, 1980. declares that the effective
date for the provisions of Title II. except
those relating to certain rubber .
footwear, is July 1, 1980, The

_amendrments made by section 223(b) of
the Act relating to cectain rubber
footwear will become effective on July 1.
1981. :

Implementation of Title II, the “new
value law,” will neither repeal nor
amend automatically sections 402 and
402a. Tariff Act of 1930, as amended (19
U.5.C. 1401a, 1402), with regard ta -
merchandise exported to the United
States before the respective effective
dates. The new value law will be

applicable to merchandise exported to
the United States on or after the
applicable effective date, and the value
will be determined in accordance with
section 402 Tariff Act of 1930, as
amended by section 201 of the Act.

However, the "old value law”,
sections 402 and 402a, Tariff Act of 1930,
as amended. will apply to merchandise
exported to the United States before the
applicable effective date. This would
include merchandise in a Customs
bonded warehouse, in a foreign-trade
zone. or in international transit to the
United States before the applicable
effective date. Accordingly. sections
10,18 and 10.19, Customs Reguiations (19
CFR 10.18, 10.19), relating to the
valuation of assembled articles and the
elements involved in determining
constructed value or cost of production
for articles imported under item 807.00,
Tariff Schedules of the United States
{TSUS) (19 U.S.C. 1202}, willbe
applicable only if the articles. were
exported to the United States before july
1. 1989.

Notice of Propused Rulemaking
(“NPRM™) - o . .

Because of the necessity to continue
to administer the “old value law" for an
indefinite period while it also
implements the “new value law”, .
Customs published a NPRM in the -,
Federal Register on March 31, 1980 (45
FR 20912). That document proposed to
amend Part 152, Customs Regulations
{19 CFR Part 152), concerning the
classification and appraisement of
merchandise to provide for a new
subpart relating to the “new value law"
while retaining the regulations relating
to the “old value law.”

. The preamble of that NPRM provided
a detailed description of the specific
changes in the valuation provisions
administered by Customs and the
background and purpose of the
proposed regulations amendments and
should be read in conjunction with this
document.

The NPRM invited interested persons
to submit comments on the amendments
on or before May 30, 1980. As discussed
below, consideration of the numerous
comments received and further review
of Title II have resulted in a number of
changes to the proposed amendments.

Discussion of Comments

. The following is a section-by-section

analysis of the comments received. .
presented in ascending numerical order:
1. Section 182.101(c) Importer's
option.—~Customs specifically solicited
comments on this section relating to the
importer's requesting the application of
computed value before deductive value



at the time the entry summary is filed.
Many of the commenters responded to
this issue, and sll but one favored a time
other than that of filing the entry -
summary (e.g. 20 days after filing the
entry summary). to make the importer's
election of the application of computed
before deductive value.

Customs agrees that this is an
important and legitimate concern. In
order to provide the public the full
benefit of this election, Customs
considered a variety of proposals in
addition to those specifically identified
by commenters. Unfortunately, the only
certain time which would be known to
both Customs and the public other than
the date of filing the entry summary is
the date of liquidation. The date of
liquidation usually is so remote from the
importation of the merchandise and
documentation of the entry as to be
unacceptable. .

However, Customs wishes to edvise
tlie public that if subsequent events or
submissions demonstrate that this time
frame creates 8 burden or establishes a
pattern of importers being deprived of
the statutory election, Customs would
endeavor to make the appropriate
modifications. In the interim, Customs
will consider any workable suggestions
from the public.

2. Section 152.201(d) Explanation to
imperter.—A number of commenters
suggested that the time period proposed
for an importer to request an
explanation of the valuation of the
merchandise, {/.e., within 80 days from
the date of liquidation of the entry), .
should be extended to permit the timely
filing of a protest. ,

In this regard, the Statement of
Administrative Action relating to
Customs valuation, submitted to and
spproved by Congress slong with the
Act, and the proposed regulations make
clear that this explanation to the
importer is separate from any present
administrative procedures of Customs.
This result is consistent with the overall
design of Title Il of the Act that :
appraisement be the result of
consultation between the importer and
Customs. As it was envisioned that such
consultation would facilitate the
determination of appraisements, there
was no intent, nor any need, to tie the
furnishing of a written explanation to
the importer with the formal protest
procedure set forth in Part 174, Customs
Regulations (19 CFR Part 174).
Consequently, to make it clear that this
procedure is not tied to the period for
filing a protest, the time period has been
adopted as proposed. It should be noted
that the vast majority of persons who
might file a protest would have
previously been inforined under

proposed section 152.303(m) of the
grounds for rejection of transaction
value. .

In addition, several commenters
suggested that section 152.101(d) be
reworded to emphasize more strongly
the confidentiality of information
Customs receives from the public.
Customs thinks that the las! sentence in
the proposed section makes the point
adequately, as does present Part 103,
Customs Regulations {19 CFR Part 103).

3. Section 152.102(a) Assist—50me
commenters requested that the .
definition of “assist” contain the.
limitation that research and
development costs for tools, moids, eic.,
undertaken in the United States not be

.dutiable,

As this suggestion is contrary to both
the Statement of Administrative Action
and the Act, we have no authority to
adopt it.

4. Section 152.102(b) Commission.—A
number of commenters pointed out that
Cu=toms treatment of buying and selling

commissions was not only confusing but -

contrary to the language of the Act.
While the language contained in the
proposed regulation is consistent with
the Act, Customs believes that the point
raised is valid. Therefore, section
152.102(b) has been revised by deleting

" all reference to “buying commission,” a

term not mentioned in the Act, and
substituting the following definition of
“selling commission™; “'Selling
commission” means any commission
paid to the seller's agent, who is related
to or controlled by, or works for or on
behalf of, the manufacturer or the seller.

§. Section 152.102(c) Generally
occepted accounting principles.—
Several commeniers recommended that
the section indicate that the concept of
“generally accepted accounting
principles” i3 not limited to those
principles practiced in the United States.

Customs agrees, and a phrase has
been added to subparagraph {2} of the
definition to include that
recommendation.

8. Section 152.102(e) Packing costs.—~
Several commenters wanted the section
to specify that the cost of containers and
other instruments of international traffic
fs not included in packing costs.

As that concept is not 8 new element
created by the Act, and is currently
stated in the Statement of
Administrative Action, Customs has
adopted that suggestion.

7. Section 152.102(g) Related
persons.~Qne of the commenters
suggested that Cusioms change the term
“partners” in the section lo the phrase
“legally recognized partners in
business.”

A}
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Tae language contained in
section 152.302(g) is taken Im?rﬁggs.:gt .
Further, Customs thinks that the 1orm
“partners” means the same under
United States law as the phrase “legally
recognized partners in business ¥
Accordingly, the requested change has
not been adopted.

. B.Section 152.103(a)(2) Indirect
poyment—Several commenters
suggested breaking this section into two
paragraphs to illustrate a dichiotomy
between advertising which is not
considered an indirect payment {an
exception) as opposegl to indirect
payments in general.

The section is meant to discuss
incirect payments generally, and to
emphasize that advertising undertaken
by the buyer is not considered to be an
indirect payment. Customs does not
think another paragraph with @ heading
of “advertising” would lend more

- emphasis to the declaratory statement

made, and has not adopted the
suggestion. - .

9. Section 152.103(0)(3) Assetnbled
merchandise.~In response to many
comments seeking specific clarification
of this section, three examples bave
been added which chould be helpful in
illustrating the meaning of the section.

10. Section 152.102(a}(4) Rebate.~
Several commentera pointed out that
this section appeared to restrict
Customs treatment of defective
merchandise.

Customs has no such intent, and
defective merchandise still will be
accorded treatment under the provisions
of gection 158.12, Customs Regulations
{19 CFR 158.12). relating to merchandise
partially damaged at the time of .
importation. .

Several commenters aiso suggested
that the second example appearing afier .
this section include the correct answer -
in numerical form. This suggestion has
been adopted and the example modified
accordingly. ce

11. “New" section 152.103(a)(5)
Foreign inland freight~Based upon
comments received concerning the
dutiability of foreign inland freight. & - ~
new section has been added to state
that foreign inland freight charges will «
be dutiable to the extent they are
included in the price actually paid or
payable for the imported merchandise.

12. Section 152.103(e} rer
Apportionment.—A comment
suggested that Customs inodify the
interpretative note following this section

to reflect “generally accept

, accounting principles.

As this suggestion has merit, th.e
imerprelativsesnote has been modified to
reflect that the correctness of any
numerical figure the importer asks
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Custems to apportion will be used aa
long as that figure i3 in accordance with
“generally accepted accounting
principles.” ~
. 13. Section 152.103(f] Royalties or
license fess.~It was requested that
Cuatoms expand this section to include
Jthe language of the House Report .
relating to royaities. C.

The [anguage in this section tracks
that contained in the Statement of
Administrative Action. The explanatory
language contained in the House Report

 wauld be very difficult to transform into
regulation and, in definitive terms,

would add little or nothing over that set

- forth in secticn 152.103(f). Accordingly,

Customs has not adopted the request.
Several commenters suggested

. deletion of the-word “unrelated” which

. appears in the example following thus

. section, 2y uanecessary. .

" Although Customs agrees that it is not
. required in ail caseg that the buyer he
" unrelated to the seller, it would bc
rt;;-le;mnt factt;x} i:xh:ome casles.h'rheremm.
" the language t example has not
. been modified... I
14. Section 152.103(1)(1) Validation of
aral commentars noted.
that the example following the . _ -
interpeetativa notes in this section was.

confusing. To avoid any peasible - .... . .

confusion, appropriate modifications.-
have been mads. 4
18. Section 152.103(1)(2)(i) Test
rafues~~A commenter suggested that -
the word “are” in the second sentence of
the section should be changed to -
“inciude” to correspand to the language
in the Statement of Administration
Action. Customs agrees and has made _
the appropriate change.
18. Section 152.103(m) Rejection of
transaction value~Many commenters
- suggested extending the time period. .
provided in the proposed section so that
- an importer would have more than 20
days to respond to the district director if
in disagreement witb Customs grounds
for rejecting transaction value as the
. is of :l;i:praisement for the imported
se.
The time period proposed is the same
as that now provided in section 152.2,
Customs Regulations (19 CFR 152.2),
© relating to notification to importers of
ased duties. Long experience with
© %ection 152.2 has demonstrated that this
" time frame works. Additionaily,
toms would point out that several
"enue; exist for presentation of
cting views to Headyuarters fo
mlutjonﬂ'. 4 o
17, Section 152.105(c)(3) Prices:
‘ther processing " —Many

commenters responded to Customs
specific request for comments on the
time of the importer’s election of the
“further processing method" of price
appraisal under deductive value. The
commenters unanimousty urged a time
period for the election congiderably later
than that of the time of filing the entry
summary with Customs. .
For the same reasons given in the
discussion of the importer’s option
provided in § 152,101(c), Customs is
unabie to make the requested change.

However, Customs wishes to advise
the public that if subsequent events or
submissions demonstrate that this time
frame creates a burden or establishes a
pattern of importers being deprived of
the statutory election, Customs would
endeavar to make the appropriate
modifications. In the interim, Customs
will consider any workable suggestions

from the public. .
*  One commenter wanted Customs to -

define the term “further procassing” for
purposes of this section. As there is no

- intent on Customs part ta establish any

other than the ordinary commercial
meaning of that term, it would not be
appropriate to delineate a precise -
meaning within the valuation context
alone. Moreover, any consideration of
the applicability of this section will be

" determined on a case-by-case basis.

18. Section 152,107 Value if other
vaiues cannot be determined or used,—
A commenter suggested that this section
contain an additional paragraph stating
that the time for consideration of the
appraisal under deductive value of a
price applicable to merchandise which
has undeigone “furtherpracessing”
could be extended beyond the 180 days
specified in the proposal, It was
suggested that the paragraph could be
similar to that proposed in section
152.107(c) concerning the flexible
administration of the “90 days" sales

- requirement for merchandise sold in the

condition as imported but not sold at or
about the date of the appraised
merchandise.

Customs.cannot adopt the suggestion
because (1) the three paragraphs in the
proposed section are taken from the
provisions of the Valuation Code
acceded to by the United States and
forming the basis for Title If of the Act
{there being no provision for flexible
administration of the 180 day period),
and (2) because of the 1 year limit for
liquidation of entries, any extension of
the 6 month period would lead to
predictable difficulties for both Customs
and importers. - ’

Additional Comments

One commenter suggesiad that all
procedural requirements tc impiement
the provisions of Title D ba pla~ed ina

- separata section of the regulations.

Customs thinks this suggestion has
merit; however, it was felt that the spirit
of the law, that i3, closer cooperation
between Customs and the importing
community, would be accommodated
better if procedura: requirernents wars
interspersed among the substantive -
provisions wherever possible.

Several commenters requested that, in
cases whery either deductive or
computed value is applicable becauss
no identical or similar merchandise
exists, Customs always accept the
importer's cost figures without
considering, where appropriate. goods of
the same class or kind.

Customs cannot accept this request
because it is contrary to the language of

. the Act.

Several commenters expressed
concern about the effect of the proposed
reguiations on existing §§ 10.18 and

" 10.19, Customs Regulations (19 CFR

. 10.18, 10.19), relating to the valuation of
assembled articles and the elements. -
involved in determining constructed
value or cast of production under the
“old value law”.

Customs has included a statement in
the portion of this decument desiznated
Effective Dates of Title II to clarify that
those gsections will apply only to
appraisement of merchandise exported
to the United States before July 1, 1980,
the general effective date of the Act.

Two commenters noted that it is very
expensive and time-consuming to

* require the keeping and furnishing of

assist data on duty-free merchandise
specifically for Customs purposes when
such information has no practical use
under the Act.

Customs agrees that maintenance of
records relating ta dutiable assists
which are then not applicable to clearly
duty-free merchandise. could be
burdensome,. and the need for
maintenance of those records will be
scrutinized by Customs on a case-by-
case basis.

Finally, Customs notes that a number
of comments received were outside the
scope of the proposed regulation, that is,
they were not concerned with customs
valuation. Therefore, it would not be
appropriate to deal with them in the
context of this document. Included in
this group would be those comments
concerning the Special Customs Inveice
(CF 5515) and matters of tariff



classificatien, e.g.. comments addressing
the classification of intangibles such as
software and other intellectual
properties. classification under item
807.00. TSUS, and the use of tariff
classification breakdowns to determine
“same class or kind",

Editorial Changes

Upon its own review, Customs has
made other nonsubstantive changes in
the proposed amendments. Those
changes, in addition to the correction of
tvpographical errors and other minor
editorial corrections. are listed below by
affected section:

1. Section 152.101{d) has been revised
by adding the word “after” to the first
sentence, immediately foliowing the
phrage “within 90 days,” and striking
the word “of" preceding “liquidation".

2. Section 152.103(a)(4) bas been
modified by adding an example for
clarification relating to cask discounts.

. 3. Section 152.103(d)(2), Example 1, is
too broad in scope. Customs bas
modified the answer to that example to
cover situations jn which design work
undertaken in the United States is part
of the price actually paid or payable for
the imported merchandise, and as such,
is dutiable. In that circumstance, those
charges are dutiable because there is no
authority in the Act for a deduction from
the price actually paid or payable.

4 Section 152.103(f) has bean revised -

by adding the phrase “tc.a third party”
after the word “buyer” in the last
sentence of the section. This change is
consistent with the Statement of
Administrative Action and was omitted
from the proposal inadvertently.

Inapplicability of Delayed Efiective Dats
Srovigion .

Because these i1nal amendments,
having been subject to notice and public
procedure requirements, implement the
valuation provisions of Pub. L. £5-38, the
“Trade Agreements Act of 1879", which
. provisions generally became effective
July 1, 1980, it is found that the good
cause exists, under 5 U.5.C. 553(d)(s), to
dispense with a delayed effective date.

Drafting Information

The principal author of this document
was Todd }. Schneider, Regulations and
_Research Division, Office of Regulations

and Rulings, U.S. Customs Service.
However, personze! from other Customs
offices participated in its development.

Amendment to the Regulations

To reflect these changes, Part 152,
Customs Regulations (19 CFR Part 152),

is amended as set forth below.

R. E. Chasen,

Commissioner of Customs.
Approved: December 12, 1980,

Richard }. Davis,

Assistant Secretary of the Treosury.

PART 152=—CLASSIFICATION AND'
APPRAISEMENT OF MERCHANDISE

1. Part 152 is amended by adding a
new § 152.20 to read as follows:

§ 152.20 Eftective date.

The value for appraisament of
merchandise exported to the United
States before July 1, 1980, or, for srticles
classified in item 700.60, Tariff .
Schedules of the United States (19
U.S.C. 1202), before July 1, 16881, will be
determined in accordance with this .
subpart. .

2. Part 152 is amended by adding &
new Subpart E, “Vealuation of
Merchandise,” to read as follows:

" Subpart E~Valuation of Merchendics -

Ssc. . :

152.100 ‘Interpretative notes.

152.101 Baasis of appreisement

152102 Definitions.

152203 Transaction value,

152.10¢ Traneaction value of identical
merchandise and similar merchandiss.

152,305 Deductive value. :

152.106 Computed vaiue.

152107 Value if other values cannot be

-  determined or used.

86); sec. 824, 46 Stat. 759 (19 US.C. 1624); and

Title II, Pub. L. 86-39, 83 5tat. 19¢ (July 28,
we). . -

Subpart E—~Vsiuation of Merchandies

$152.100 imtarpratative notes. -
The interpretative notes set forth in
this subpart have bsen derived from
information contained in the Statement
of Administrative Action relating to
customs valuation, submitted. to and

. approved by Congross along with the

Trade Agreements Act of 16709 (Pub. L.
96-39), and will have the force and
effect of regulations issued under this

subpart.

§ 162.101 Baiis of eppralgoment.

{a) Effective date. The value for
appraisement of merchandise exported
to the United Statos on or after july 1,
1980, or, for articles clasoifiad under
item 700.80, Tariff Schedules of the
United States (19 U.S.C. 1202}, on or
after July 1, 1881, will be determined in
accordance with ssction 402, Tariff Act

‘of 1830 (18 U.S.C. 1401a), ac amended by

section 201, Trade Agreements Act of

. 4978, :

" administrative ruling
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(b) Methads. Imported merchandise
will be eppraised on the basis, and in
th?l?’?ﬁr' of the foliowing:

€ transaction v (
in § 152 308, alue provided for

(2) The transaction value of identical
merchandise provided for in § 152104, if
the transaction value cannot be
determined, or can be determined but
cannot be used because of the - ;
limitations provided for in § 152.303(f); -

{3) The transaction value of similar
merchandice provided for in § 132.104, if -
the transaction value of identical
merchandise cannot b'» determined;

{4) The deductive value provided for
in § 152.108, if the transaction value of
similar merchandise cannot be )
determined; :

{5} The computed value provided for-
in § 152.108, if the deductive value -
cannot be determined; or
. (6) The value provided for in
§ 152.107, if the compuied value cannot
be determined. ) .

{c) Importer's option. The importer - -
may requesi the applicationof the -~ ...
computed velue method before the :
deductive value method. The request
must be made at the time the entry
sumruary for the merchandise is filed
o i <hapteey, f he impertet maket
o pter). porter
the request, but the value of the S
imported merchandise cannot be
determined using the computed value
method, the merchandise will be t
appraised using the deductive valve =
method if it is podsibleiodo so. X the .-
deductive value cannot be determined,
the appraised value will be determined

- as provided for in § 152.107. .

- {d) Explanation to importer. Upon -,
receipt of & written request from the -
importer within 90 days after

" liquidation, the district director shall = .

provide a reasonable and concise .
written explanation of bow the value of .
the imported merchandise was

. determined. The explanation will apply -

only to the imported merchandise being
appraised and will not serve as

authority with respect to the valustion -

of importations of any other

me dis« at the same or g different
port of entry. This procedure is for
informational purposes only, and

not affect or replace the pwt::. or
D P s chopie,of any
respectively, o 3

other Customs ures. Under this
procedure, Customs will not be required
1o release any information not otherwise
subject to disclosure under the Freedom
of Informstion Act, as amended (5
U.S.C. 552, the Privacy Act of 1874 (5
U.S.C. 552a), or any other statute (see
Part 103 of this chapter).
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§182.102 Definitions.
As used in this subpart. the following
tesms will have the meanings indicated:
{a) Assict (1) “Assist” means any of
the following if supplied directly or
indirectly. and fres of charge or at
ceduced cost. by the buyer of imported
merchandise for use in connection with
the production or the sale for export to
the United States of the merchandise:

(i) Materials, components, parts, and
similar items incorporated in the
imported merchandise.

(ii) Tools. dies, molds. and similar
ileens used in the production of the
imported merchandise. :

{iii) Merchandise consumed in the

of the imported merchandise.
{iv) Engineering. development,
design work, and plans and
' sketches that are undertaken aisewhera
than in the United States and are
pecessary for the production of the
merchandise.
- -{2)No uﬂ;i.u or wo;kth&o which h -
_ subperagraph (1)(iv} of this paragrap
epplies will be treated as an assist if the
service of work-——

(i) Is performed by an individusl
domiciled within the United States;

(ii) Is performed by that individual
while acting as an employes or agent of
:!;nd buyer of the imported merchandige: -

(lii} Is incidental to other engineering,
devslopment, artwark, design work, er
plans or skatches that are undertaken
within the United States.

(3) The following apply in determining
thmma of asaists de;c&bed in e
subparagraph (1)(iv) of this paragrap.

(il The velue of an assist that is -
available in the public domain is the
cost of obtaining copies of the assist.

{ii) If the production of an assist
occurred in the United States and one or
more foreign countries. the valua of the
assist la the valua added outside the.
United States.

(it} If the assist was purchased or
leased by the buyer from an unrelated
person, the value of the asaist is the cost
of the purchase or of the lease.

{b) Commission. “Selling commission”
means any commission paid to the
seiler’s agent, who is related to or
controlled by, or works for or on behalf

the manufacturer or the seller.

(¢} Generally accepted accounting
#nnciplss, (1) “Generally accepted
3ccounting principles” refers to any
Seneraily recognized consensus or
Substantial authoritative support

0w

1) Which economic resources and
abligations should be recorded as assets
and liabilities;
| (ii) Which changes in assets and
fbilities should be recorded:

(iii) How the assets and liabilities and
changes in them should be maasured:

(iv) What i-Jormation should be
disclosed and how it should be
disclossd: and

(v) Whici: financial statements should
be prepared. :

(2) The applicability of a particular set
of generally accepted accounting
principles will depend upon the basis on
which the value of the imported
merchandise is sought to he established,
and the relevant country for the point in
contention. .

(3) Information submitted by an
importer, buyer, or producer in regard to
ths appraisement of merchandise may
not be rejected by Customs because of
the accounting method by which that
inforpration was prepared, if the -
preparation was in accordance with
generally accepted accounting
principies.

(d) Identical merchandise. “Identical
merchandise” means merchandise
{dentfcal in all respects to, and produced
in the same country and by the same
person as, the merchandise being
appraised. If identical merchaudise
cannot be found (or for purposes of
related buyer and seller trensactions
{(see § 152.103(j)(2)(i}(A)), regardless of
whether identical merchandise can be
found), merchandise identical in all

- respects to, and produced in the same-

country as, hut not produced by the
same person as, the merchandise being
appraised. may ba treated as “identical
merchandise”. 'Identical merchandise”
daes not include merchandise that
incorporatas or reflects any engineering,
development, artwork, design work, or
plan or sketch supplied freée or at
reduced cost by the buyer of the
merchandise for use in connection with
the production or sale for export to the
United States of the merchandise, and is
not an assist because undertaken within
the United States. _—

(e) Packing costs. “Packing costs”
means the cost of all containers
(exclusive of instruments of
international traffic) and coverings of
whatever nature and of packing,
whethaer for labor or materials, used in
placing merchandise in condition.
packed ready for shipmerit to the United
States.

() Price actually paid or payable.
“Price actually paid or payable" means
the total payment (whether direct or
indirect, and exclusive of any charges,
costs, or expenses incurred for
transpaortation, insurance, and related
sarvices incident to the international
shipment of the merchandise from the
country of exportation to the place of
importation in the United States) made.
or to be made. for imported merchandise

by the buyer to, or for the benefit of, the .
seller.

(8) Related persons. “Related
persons” means: (1) Members of the
same family. including brothers and
sisters (whether by whole ot half blood),
spouse, ancestors, and lineal
descendants.

{2) Any officer or director of an
organizaticn, and that organization.

(3) An officer or director of an
organization and an officer or diractor of
another organization, if each individual
also is an officer or director in the other
organization.

{4) Partners. -

(5) Employer and employee.

(8) Any person directly or indirectly
owning, controiling, or holding with
power to vote, five parcent or more of
the outstanding voting stock or shares of
any organization. and that organization.

(7) Two or more persons directly or
indirectly controlling, controlled by, or
under common control with, any parson.

(h) Same class or kind. “Merchandise
of the same class or kind™ means
merchandise (including, but not limited
to, identical merchandise and similar
merchandise) within a group or range of
merchandise produced by a particular
industry or industry sector.

(1) Similar merchandise. “Similas
merchandise” means merchandise
produced in the same country and by
the same person as the merchandise
being appraised. like the merchandise
being appraised in characteristics and
component material, and commercially
interchangeable with the merchandise
being appraised. If similar merchandise
cannot be found (or for purposes of
related buyer and seller transactions
(see § 152.103(j)(2)(i)(A)), regardless of
whether similar merchandise can be
found), merchandise produced in the
same couatry as, but not produced by
the same person as, the merchandise
being appraised. like the merchandise
being appraised in characteristics and
component material, and commercially
interchangeable with tha merchandise
being appraised, may be treated as
“similar merchandise”. “Similar
merchandise” does not include
merchandise that incorporatas or
reflects any engineering, development,
artwork, design waork. or plan or sketch
supplied free or at reduced cost by the
buyer of the merchandise for usein
connection with the production or the
sale for export to the United States of
the merchandise, and is not an assist
because undertaken within the United
States.

(i) Sufficient information. “Suificient
information” means information that
establiskes the accuracy of:

{1) Any amount—



~ {i) added under § 152.103(b) to the
price actually paid or payable:

(ii) deducied under § 152.105(d) as
profit or general expenses or value from
further processing. or

(iii}) added under § 152.106(b) as profit
or general expenses; or

(2) Any difference taken into account
under § 152.203(j)(2)(iv). or

{3) Any adjustment made under
§ 152.104(d).

(k) Unit price in greatest aggregale
guantity. “Unit price at which
merchandise is sold in the greatest
aggregate guantity” means the unit price
at which the “merchandise concerned”
is sold to unrelated persons at the first
commercial level afier importation (in
cases to which § 152.105(c)(1) and (2)

. apply). or afier further processing (in
cases to which § 151.105({c}{3) epplies),
at which the sales take place in a total
volume grester than the total volume
sold at any other-unit price and
sufficient to establish the unit price.

§ 152.103 Transsction valve.

(@) Price actually paid or payable—{1)
General. In determining transaction
value, the price actually paid or payable
will be considered without regard 1o its
method of derivation..}t may be the
result of discounts, increasss, or
negotiations, or may be arrived at by the
application of a formula, such as the
price in efiect on the date of export in
the London Commodity Market. The
word “payable” refers to a situation in
which the price has been agreed upon,
but actual psyment has not been made
at the time of impertation. Payment may
be made by letters of credit or
negotiable instruments and inay be
made directly or indirectly.

Exampie 1. In a transaction with foreign
Company X. a US. firm psys Company X
$10.000 for & shipment of mest preducts, -
packed ready for shipment to the United
States. No selling commission, assist, royaity,
or license fee is invoived. Company X is not
related 10 the US. purchaser and imposes no
condition or limitation on the buyer.

The customs value of the imported meat
products is $10,000—the transaction value of
the imperied merchandize.

Example 2. A foreign shipper sold
merchandise at S100 per unit to a US.
importer. Subssquently, the foreign shipper
increused its price to $110 per unil. The

merchandise was exporied after the efiective ..

date of the price increase. ‘i:2 invoice price
of $100 was the price originally agreod upon
and the price the U.S. importer actuslly paid
for the merchandise. :

How should the merchandise be appreised?

Actual transaction value of $100 per unit
based on the price actusliy paid or paysbie.

Example 3. A foreign shipper sells to US.
wholesalers at one price and to U.S. retsilers
2! & higher price. The shipment undergoing
eppraiscment is a shipment to @ U.S. retailer.

Thaere are continuing shipments of identica)
and similar merchandise to U.S. whoiesaiers.
How should the merchandise be appraised?
Actual transaction value based on the price
actually paid or payabie by the retailer.
Exampie 4. Company X in the United
States pay $2.000 to Y Toy Factory abroad for
a shipme.at of toys. The $2.000 consists of
$1.850 for the toys end $130 for ocean freight
and insurance. Y Toy Factory would have
charged Company X $2.200 for the toys:
howaver, because Y owed Compeny X 5350,

" Y charge:! only $1.850 for the toys. What is

the transaction value?

The transaction value of the imporied
merchandise is §2.260, that is. the sum of the
£1.850 plus the $350 indire~* payment,
Because the tranzaction velue excludes CLF.
charges, the $150 ocean freight and insurance
charge is exciuded.

Example 5. A seller offers merchandise at
$100, less s 2% discount for cash. A boyver
remits $88 cash, taking advantuge of the cash
discount. , .

The transaction value is $88, the price
actually paid or payable.

(2) Indirect poyment. An indirect
payment would include the settiement
by the buyer, in whole or in part, of &
debt owed by the seller, or where the
buyer receives & price reduction on a
current importation as & means of :
settling & debt owed him by the seller.
Activities such as advertising, )
undertaken by the buyer on his own
account, other than those for which an
adjustment is provided in § 152.103(b),
wili not be considered an indirect
payment to the seller though they may
benefit the seller. The costs of those
activities will not be edded to the price
actuelly paid or payable in determining
the customs valuve of the imported .
merchandise. '

{3) Assembled merchandive. The price
scinslly paid or payable may represent
an amount for the assembly of imported
merchandige in which the seller has no

interast other than as the assembler. The .

price actually paid or payabie in that
case will be calculated by the addition
of the value of the components and -
required adjustments to form the basis
for the transaction value.

Exempie 1. The importer previously has
supplied an unrelsted foreign sesembler with
fabricated components ready for gasembly
having @ valus or cost at the assembler's
plant of $1.00 per unit. The importer pays the

assembler 80¢ per unit for the assembly. The

transaction value for the assembled unit is
51.50. :

Exomple 2 Same {acts as Example 1 above
except the U.S. importer furnishes to the
foreign egsembler a tooling assist consisting
of a 100l ecquired by the importer at $1.000. .
The transportation o3 to the foreign .
sssemblar's plant for the tooling assist equal
5100. The transaction value for the assambled
unit would be $1.50 per unit plus a pro role
ghare of the tooling assist velued st $1.100.
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(4) Rebate. Any rebate of, or other
decrease in. the price actually paid or
payable made or otherwise effected
betweex} the buyer and seller afier the
date of importation of the merchand:se
will be disregarded in determining the
transaction value under §152.103(b).

(5) Foreign inland freight. If the price
actually paid or payable by the buyer to
the seller for the imporied merchandise
does not include a foreign inland freight,
charge (an ex-factory price), the foreign
inland freight charge wili not be added
to the price if paid to a unrelated seller.
In those situations where the price
sctually paid or payable for imporied |
merchandise included a charge for -
foreign inland freight, that charge will be
peart of the transaction value to the
extent it is included in that price.

(b) Additions to price actually paid or
payaole. (1} The transaction value of

. imported merchandise is the price .

actuslly paid or psyable for the
merchaadise when sold for exportsation

to the United States, plas amounts equal .
(i) The packing costs incurred by the
buyer with respect to the imporied
merchandise;

{ii)Any selling commisgion incurred
by the buyer with respect to the

. imported merchapdis

ad ‘

{iif) The value, apportioned as
appropriate, of any assist;

(iv) Any royalty or license fee relatad -
to the imported merchandise that the .
buyer is required to pay, directlyor -
indirectly, as a condition of the agle of
the imported merchandise for :
R Tha procasds of any subeoyoent

v) The amy pent -
resale, disposal, or use of the imporiad ..
merchandise thet accrue, directly or
indirectly. to the solier, . [T

(2) The price actusily paid or payable .
for imported merchandise will be
increased.by the amounis attributable to
the items {and no others) described in .
paragraphs (b)(1) (i) throvgh (v) of this
section to the axtent that each amount is -
not otherwise included within the price
actually paid or paysbie, and is besed
on sufficient information. if sufficient
informetion is not evailable, for any
reason, with respect to any amount
veferred to in this section, the
transection value will be treated &s one
that cannot be determined.

{3) Interpretative note. A royalty is
paid on the basis of the price in a sale in
the United States of a gullon of a
particular product imported by the
pound and transformed into & solution
after importation. If the royalty is based
partially on the imported merchandise
and partially on other factors which
have nothing to do with the imported
merchandise (such as if the imporied

-
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merchandise is mixed with domestic
ingredients and is no longer separately
identifiable. or if the royalty cannot be
distinguished from special financial
arrangements between the buyer and
the seiler), it would be inappropriate to
attempt to make an addition for the
rayalty. However, if the amount of this
royalty is based only on the imported
merchandise and can be readily
guantified. an addition to the price
actually paid or payable will be made.

(¢} Sufficiency of information.
Additions to the price actually peid or
payable will be made only if there is
sufficient information to establish the
aczuracy of the additions and the extent
10 which they are not inciuded iz the

a. .
- 1W;d) Assist If the valua of an assist is'
to ba added to the price actuaily paid or
payabie, or to be used as a companent
of computed value, the district director
shall determine the value of the assist
" snd spportion that value to the prics of
the imported merchandise in the
" (3) If the aseist consist of materials,
components, parts, or similar items
. incoeporatad in the imported :
w:hnqd.ia:.f gﬁim:m m&;sumed,m dthi:
production imported merchandise.
- soquired by the buyer from an unrelated
seller, the value of the essist is the cost
of its acquisition. If the assist were :
preducad by the buyer or & person
reiated to the buyer, its value would be

the cost of its production. In either case, -

the value of the assist would include
transportation costs to the placs of
production.

- (2} if the assist consists of tools, dies,
molds, orsimilar items nsed in the’

- produetion of the imported merchandise,:

" acquired by the buyer from an unreldted
seller.the value of the assist is the cost
of its acquisition. If the assist were
produced by the buyer or a person
related to the buyer, its value would be:
cest of its production. If the assist has
been used previously by the buyer,
regacdless of whether it had been-
acquired or produced by him, the
original cost of acquisition or production
would be adjusted downward to reflect
its usa befora its valua could be
determined. If the assist were leased by
the buyer from an unrelated seller, the
value of the assist would be the cost of
the lease. In either case, the value of the
assist would include transportation
costs to the place of production. Repairs
or modifications to an assist may
increase its valye.

Example 1. A U.S. importer supplied
detailed designs ta the toreign praducer.
These designs were necessary to
manufacture the merchandise. The U.S.
importer bought the designs from an

enginearing compaay in the U.S. for
submission to his forsign supplier.

Shouid the appraised value of the
merchandise include the value of the assist?
No, design work undertaken in the U.S.
may not ba added to the price actually paid

or payable. -

Example 2 A U.S. importer supplied molds
free of charge to the foreign shipper. The
molds wers necessary to manufacture
merchandise for the U.S. importer. The U.S.
importer had some of the mulds
marufactured by a U.S. company and others
manufactured in a third country.

Should the appraised value of the
merchandise include the valua of the molds?

Yes. If is an addition required to be made
te transaction value.

(e) Apportionment. (1) The

apportionment of the value of assists to -

imported merchandise will be made in a
reasonable-manner appropriate ta the
circumstances and in accordance with
generally accepted accounting
principies. The method of apportionment
actually accepted by Customs will
depend upon the documentation
submitted by the importes. If the entira

" anticipated production using the assist

is for exportation to the United States,
the total value may be apportioned over
(i) the first shipment, if the importer
wishes to pay duty on the entire value at
onee, (ii] the aumber of units produced
up to the time of the first shipment, or
{lii) the entire anticipated production. In
addition to these three methods, the
importer may rsquest some other
method of apportionment in accordance
with generaily accepted accounting

principles. if the anticipated production

is only partially for exportation ta the
United States, or if the assist is used in
several countries, the method of
apportionment will depend upon the
documentation submitted by the
importer.

{2) Interpretative note. An importer
provides the producer with a mold to be
used in the production of the imported
merchandise and contracts to buy 10,000
units. By the time of arrival of the first
shipment of 1,000 units, the producer has
already produced 4,000 units. The
importer may request Customs to -
apportion the value of the mold over
1,000, 4,000, 10,000 units, or any cther
figure which is in accordance with
generally accepted aceounting
principles.

(f) Royallties or license fees. Royalties
or license fees for patents covering
processes to manufacture the imported
merchandise generally will be dutiable.
Royalties or license faes paid to third

. parties for use, in the United States, of

copyrights and trademarks related to the
imported merchandise generally will be
considered selling expenses of the buyer
and not dutiable. The dutiable status of

royalties or license fees paid by the
buyaee will be determined in each case
and will depend on (1) whether the
buyer was required to pay them as a
condition of sale of the merchandise for
exportation to the United Stertes, and (2)
to whom and under what circumstances
they were paid. Payments made by the
buyer to a third party for the right to
distribute cr resell the imported
merchandise will not be added to the
price actvally paid or payable for the
imported merchandise if the payments
are not a condition of the sale of the
merchandise for exportation to the
United States.

Example. A foreign producer sold
merchandise (o an unrelated U.S. importer.
The U.S. importer pays a royalty to an
unreisted third party for the right to
manufacturs and sell a product made ia part
from the imported merchendise. The royalty
is based on the selling price of the further-
meanufactured product in the U.S.

Is the licanse fes part of the appraised
value? No. The license fee is not a condition
of tha sale of the imported merchandise for
axport to the US. . :

(g) Proceed’s of subsequent resale.
Additions to the price actually paid or
payable will be made for the value of
any part of the proceeds of any
subsequent rusale, disposal, or use of
the imported merchandise that accrues
directly or indirectly to the seller.
Dividends or other payments from the
buyer to the seller which do not relate
directly to the imported merchandise
will not be added to the price actually
paid oz payable. Whether any addition
would be made will depend on the facts
of the particular case. -

Example. A buyer contracts to import a
new product. Not knowing whsther the
product ultimately will seil in the United
States, the buysr agrews to pay the seller
initially $1 per unit with an additional S1 per
unit to be paid upen the sale of each unit in
the United States. Assuming the resale price
in the United States can be determined in a
reasonable period of time, the transaction
valua of each unit would be S2. Otherwise,
the transaction value could not be
determined for want of sufficient information.

(h) Right to reproduce. Charges for the
right to reproduce the imported
merchandise in the United States will
not be added to the price actually paid
or payable. The right to reproduce
denotes that an idea or an original work
is incorporated in, or reflected by, the
imported merchandise, and the right is
reserved to reproduce that idea or work
in other merchandise by using the
imported merchandise. The concept of
the right to reproduce relates only to the
following classes of merchandise:
ariginals or copies of artistic or
scientific works: originals or copies cf



models and industrial drawings; model
machines and prototypes: and plant and
animal species.

Exomple. The importer purchases a
painting. By purchasing the painting. the
owner possesses the right to resell, lease, or
otherwise place it on display. Absent an
agreement to the contrary, he does not
possess the right to reproduce copies of the
painting. Fees paid for the right to reproduce
the painting would nat be dutiable.

{i) Exclusions from trans:ction value.
The transaction value of imported
merchandise does not include any of the
following, if identified separately from
the price actually paid or payabie and
from any cost or other item referred to in
paragraph (b) ot this section:

{1) Any reasonable cost or charge that
is incurred for——

{i) The construction, erection,

" assembly, or maintenance of, or the
technical assistance provided with
respect to, the merchandise after its
importation into the United States; or

(i) The transportation of the

_merchandise after its importation.

{2) The customs duties and other
Federal taxes currently payable on the
imported merchandise by reason of its
importatiof, and any Federal excise tax
on. or measured by the value of, the

- merchandise for which vendors in the
United States ordinarily are liable.

Exampla. A foreign shipper sells a piece of
equipment to & U.S. buyer. The total contract
price for the equipment includes technical

. agsistance in the U.S. The equipment cannot
be purchased without the technical
assistance, but the contract provides a

‘braakdown cf costa.

Shouid the appraised value include the
lechnical assistance? No, trangaction value
does notinclude any reasonsble costs for
construction, erection, assembly,
maintenance of, or technical assistance, for

_ the imported merchandise after its
importation into the U.S., the cost of which
can be accurstely identified as being
separate from the price actually paid or
payable for the merchandise to whick they .
reiate. . . :

() Limitations on use of tronsaction
value.—~{1) In general. The transaction
value of imported merchandise will be
the appraised value only ife=

(i) There are no restrictions on the
disposition or use of the imported
merchandise by the buyer, other than
restrictions which are imposed or
required by law, limit the geographical
area in which the merchandise may be
resold, or do not afiect substantially the
value of the merchandise; :

(ii) The sale of, or the price actually
paid or payable for, the imported
merchandise is not subject to any
condition or consideration for which a
value cannot be determined:

(iii) No part of the proceeds of any
suksequent resale, disposal, or use of
the imported merchandise by the buyer
will accrue directly or indirectly to the
seller, uniess an appropriate adjustment
can be made under paragraph (b){1}(v)
of this section; and

(iv) The buyer and seller are not
related, or the buyer and seller are
related but the transaction value is
acceptable,

(2) Related person transactions. (i)

" The transaction value between « related

buyer and seller is acceptable if an
examination of the circumstances of
sale indicates that their relationship did
not influence the price actually paid or
payable, or if the transaction value of
the imported merckandise closely
approximates— o

. (A) The transaction value of identical
merchandige; or of similar merchandise,
in sales to unrelnted buyers in the
United States: or . :

(B) The deductive value or computed
value of identical merchandise, or of
similar merchandise; and

(C) Each value referred to in
paragraph (j)(2}(i) {A) and (B) of this
section that is used for comparison
relates to merchandise that was
exported to the United States at or
about the same time as the imported
merchandise.

{ii) In applying the values used foy
comparison, differences with respect to
the sales involved will be taken into
account if bagaed on sufficient -
information supplied by the buyer oz
otherwise available to Customs and
the differences relats to-— .

- (A) Commercial levels;

- {B) Quantity levels; <

(C) The cosis, commissions. velues,
fees, and proceeds described in .
paragraph (b) of this section; and .

(D} The costs incurred by the seller in
sales in which the seller and the buyer
are not related that are not incurred by
the geller in sales in which the seller and
the buyer are related,  _

(k) Restrictions and conditions on
sale, (1) A restriction placed on the
buyer of imported merchandise that |
does not affect substantially its vaiue
will not pravent transaction value from
being accepted as the appraissd value.

{i) Interpretative note. A seller
requires a buyer of automobiles not to
sell or exhibit them before a fixed date
that represants the beginning of a model

- year.

{2) The transaction value will not be
accepted as the appraised value if the
sale of, or the price actually paid or .
payable for, the merchandise is subject
to a condition or consideration for
which a value cannot be determined.
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‘(i) Interpretative note 1. The seller
establiskes the price of the imported
merchandise on condition that the buyer
also will buy other merchandise in
spegiﬁed gquantities. .

(ii) Interpretative note 2. The price o
the imparted merchandise is dependent
upon the price or prices at which the
buyer of the merchandise selis other
merchandise to the seller of the
merchandise. -

(iii) Interpretative note 3. The price of
the imported merchandise is established
on the basis of a form of payment
extraneous to the merchandise. such as
where the merchandise is to be further
processed by the buyer, and has been
provided by the seller on condition that .
he will receive a specified quantity of .
the finished merchandise.

(1) Ralated buyer and seller.—{1)
Validation of transaction. The district -
director shall not disregard a
transaction value solely because the

- buyer and seller are related. There will -

be related person transactions in which
validation of the transaction value,
using the procedures contained in
§ 152.103(j}{2), may not be necessary. - -
(i) Intarpretative note 1. Customs may
have previously examined the
relationship or may already have
sufficient detailed information
concerning the buyar and sellertobe ..
satisfied that the relationship did not - .
influence the price actuglly paidor - ...
payable. In such csse, if Customs bas no.
doubte about the acceptability of the -
price, the price will be accepted without "
requesting further information from the .
importer. If Customs does have doubte
about the acceptability of the price and
is unable to accept the transaction value
.\bzitham further inquiry, tha impoﬂnrl m\;ﬂl .
given an opportunity to supply -
further detailed information as mey be .
necessary to snable Customs to examing
the circumstances of the sale. In this -
context, Customs will examine relevant

. aspects of the transaction, including the -

way in which the buyer and seller -
organize their commercial relations and
the way in which the prics in question.
was arrived at in order to determine
whether the relationship influenced the
price. : .
(ii) Interpretative note 2. If it is shown
that the buyer and seller, although
relsted, buy from and sell to each other
as if they were not related. this will
demonstrate that the prics has not been
influenced by the relationship: and the
transaction value will be accepted. If the
price has been settled in a manner
consistent with the normal pricing
practices of the industry in question, or
with the way the seller settles prices for
sales to buyers who are not related to
him, this will demonstrate that the price
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has not been influenced by the
relationship. .

{iii} Ime::relna'm note X Ifit is
shown that the price is adequate to
ensure recovery of all costs plus 2 profit’
which ig equivalent to the firm’s overall
profit realieed over arepresentative
perusd of tize (€. On an annual basis),
1 sules of merchandise of the same
lase or kind. this would demonstrate
that tha price has not been influenced.

Evample. A foreign seller sells _
merchandise to z related U.S. importer.
The [orsign seller does not seil identical
serchandise at similar merchandise to
any uarelated parties. The transaction
between the foreign seller and the U.S.
impaster is detarmined by Customs te be

unaflected by the relationship.
*  Howeshould the merchandisebe -

sppraised? . :
Transaction vaiue based on the price

- actually paid oz payable. A transaction:

<ulue between a related buyer and
* seller is acceptabla if the relationship

did oot aifect tha price actually paid or
. payable. This is so even if similar -
merchandisa is being sold at a higher
price, which jncludes a higher )
pasceutage for profit apd general .

o ———— — - -

’jMTmMm(i}Tboimponeronhe .

_. bayer may demanstrate that the -

- transaction value in a related person
trengac’ion is acceptable by showing
thot the value “closely approximates’™
say one of the test velues provided in

§ 152.103(j)(2)(i). The factors that will be
examined to determine if the transaction
value closely approximates a test value

§A) The nature of the imported
merchandise and the industry,

(B) The season in which the
merchandise is imported. '

(C} Whether the difference in value is
commercially significant, and

{D} Whether the difference in value is
attributable to internal transport coats in
the country of exportation.

(if) Because these factors may vary, -
Customs will not be able to apply a
uniform standard, such as a fixed
percentage, in each case. A small

ererice in value in a case involving

are type of imported merchandise may
- be anacceptable, although a large

cilference in a case involving another
'vpe may be acceptable, in determining
if the transaction value closely
dpproximates any of the test values.
Custougs will be consistent in
‘delel‘nu_m'ng if one value “closely
4pproximates” another value. The same
approgch will be taken if Custorns
. :fmauders a transaction value that is

_fshnr than any of the enumerated test
values ag will be taken if the transaction

and
" (2) Exported. ta the United States at or

value {s lower than any of the test
values.

Example. In applying any of the test values,
if the transaction value in the sale under
consideration is rejected because 95 does not
closely approximate 100, then a transaction
value for the sale of the same merchandise at
105 at or about the rame time
likewise would have to be rejected. Similarly,
if 103 ware considered to closely approximate
100, a transaction value of 97 likewise would
closely approximate 100.

(iii) If one of the test values provided
in § 152.103(j)(2)(i) has been found to be
approptiate, the district director shall
net seek to determine if the relationship
between the buyer and seller influenced
the price. If the district director already

. has sufficient information to be

satisfled, without further detaifed
inquiries, that one of the test values is
appropriate, he shall not require the
importer to demonatrate. that the tes

value {s appropsiate. : .

{m) Rejection of transactionr 'vm’m -
When Customs has grounds for rejecting
the transaction value declared byran

" impottez and that rejection increases the -
" duty liability, the district director shall

infarm the importer of the grounds for

. the rejection. The importer will be

afforded 20 days to respond in writing ta
the district director if in disagreement.
This procedure will not affect or replace
the administrative ruling procedures
contained in Part 177 of this chapter, or
any other Customs procedures.

§ 152,104 Transaction value of dentical -
merchandise and similar merchandige. |

(a} General. The transaction value of
identical merchandise, or of similar
merchandise, is the transaction value
(acceptable as the appraised value
under § 152.103 but adjusted undec
paragraph {e} of this section) of
imported merchandise that ig~

(1) With respect to the merchandise
being appraised, either identical
merchandise. or similar merchandise:

about the time that the merchandise
heing appraised is exported to the
United States.

(b) /dentical merchandise. Minor
differences in appearance will not
preclude otherwise conforming
merchandise from being considered
“identical". See § 152.102(d).

(¢) Similar merchandise:. The quality
of the merchundise. its reputation. and
the existence of a trademark wiil be
factors considered to determine whether

. mechandise is “similar”. See

§ 152.102(i).

(d) Commercial levet and quantity.
Transaction values determined under
this section will be bused on sales of

identical merchandise, or similar
merchandise, at the same commercial
level and in substantially the same
quantity as the sales of the merchandise
being appraised. If no such sale is found.
sales of identical merchandise, or -
similar merchandise, at either a different
commercial level or in different
quantities, or both, will be used, but
adjusted to take account of that
difference. Any adjustment made under
this section will be based on “sufficient
informatfor?”. See section 152.102(j). If in
applying this section to any
merchandise, twe or more transaction
values for identical merchandise, or for
similar merchandise, are determined,
the merchandise will be aporaised on
the basis of the lower or lowest of those
values. - : :
(@) Adjustments. [2) Adjustments for
identical merchandise, or similar
merchandise, because of different

_ commercial levels or quantities, or both,

whether [eading 10 an increase or
decrease irr the value, will be made only
on the basia of sufficient information;
e.g., valid price lists containing prices
referring to different levels or quantities.
{2} Interpretative note. If the imported
mezchandise being valued consists of a
shipment of 10 units and the orly :
identical imported merchandise for
which a transactiors valus exists
involved a sale of 500 units, and it is
recognized that the seller grants
quantity discounts, the required
ad?ustmen! may be zccomplished by
rasorting to the seller’s price list and
using that price applicable to a sale of 10
unity. This does not require that a sale
had to have been made in quentities of
10 as long as the price list has been
established as beihg bona fide through
sales at other quantities. In the absence
of such an objective measure, however:
the determination of a customs value
under the provisions for transaction
value of identical or similar
merchandise is not appropriate.

§152.105 Deductive valus.

(a) Merchandise concarned. For the
purposes of deductive value,
“merchandise concerned” means the
merchandise being appraised. identical
merchandise. or similar merchandise.

(b) Merchandise of the same class of
kind. For the purposes of deductive
value, “merchandise of the same class
or kind” includes merchandise imported
from the same country as well as ather
countries ag the merchdndise being
appraised.

(¢) Prices. The deductive value of the
merchandise being appraised is
whichever of the following prices (as
adjusted under paragrapit {d) of this
section) is appropriate depending upon



when and in what condition the
merchandise concerned is sold in the
United States:

(1) If the merchandiza concened is
sold in the condition as imported at or
about the date of importation of the
merchandise being appraised, the price
is the unit price at which the
merchandise concerned is sold in the
greatest aggregate quantity at or about
such date.

2) If the merchandise concerned is
sold in the condition as imported but not
sold at or about the date of importation
of the merchandise being appraised, the
price is the unit price at which the
merchandise concerned is sold in the
greatest aggregate quantity after the

date of importation of the merchandise

being appraised but before the close of
the 90th day after the date of such
importation. }

{3) If the merchandise concerned was
not sold in the condition as imported
and not sold before the close of the 30th
day after the date of importation of the

merchandise being ap_praiaed. the price -
]

is the unit price a! which th

merchandise being appraised, after
further processing. is sold in the greatest
aggregate quaniity before the 180th day
after the date of such importation. Thie
provision will apply to appraisement of
merchandise only if the importer so
elects at the time of filing the entry
summary.

(d) Deductions from price, The price
determined under parsgraph (c) of thie’
lect:'?n will be reduced by an amount

tQm= -

aqul Any commission usually paid or . ‘

agreed to be paid. or the sddition
usually made for profit and general
expenses, in connection with sales in -
the United States of iraported
merchandise that is of the same class or
kind. regardieas of the country of
exportation as the merchandise
concarned; :

(2) The actual costs and associated
costs of transgortation.and ingurance
incurrad with respect to international
shipments of the merchandise concerned
from the country of exportation to the
United States: .

(3) The usual costs and associated
costs of transportation and insurance
incurred with respect to shipmants of
the merchandise concerned from the
place of importation to the plice of
delivery in the United States, if those
costs are not included as & general
expense under paragraph (d)(1) of this
section; :

(4) The customs duties and other -
Federal taxes currently payable on the
merchandise concerned by reason of its
importation, and any Federa! excise tax

on, or measuced by the vaiue df, the
merchandise for which vendors.in the
United States urdinarily are liable; and

{5) But only in the case of price .
determined under paragraph (c)(3} of
thig section, the value added by the -
processing of the merchandise after
importation to the extent that the value
is based on sufficient information
relating to the coat of that processing.
(e) Profit and general expenses;

special rules. (1) The deduction marle
for profit and general expenses (taken
a8 a whole) will be based upon the
importer's profit and general sxpenses,
unless the profit and general expenses
are inconsistent with those reflected in
sales in the United States of imported
merchandise of the same class or kind
from all countries, in which case ths
deduction will be based on the usual
profit and general expenses reflected in
those sales, as determined from .
sufficient informstion. Any State or
local tax imposed on the importer with
reapect to the sale of imported
merchandise will be treated as a general

expense.
(2) In determining deductions for

_ 'comsmissicns and usual profit and
general expenses, sales in the United

States of the narrowest group or range
of imported merchandise of the same

clags or kind, including the merchandise

being appraised, for which sufficient
information cen be provided, will bs -
examined. | T : '

_ (f) Packing costs. The prioy
detezmined under paragraph (c) of this
section will be incroased. but only to the
extent that the costs are mot otherwise
included, by an amount equal to the
packing costs incurred by the importer
or the buyer with respect to the
merchandise concerned.

{g) Assigts. For purposes of
determining deductive value, any sale to
& person who supplies any assist for use
In connection with the production or
sale for export of the merchendise
concernad will be dicregarded.

th} Unit price in greatast aggregote
guantity. The unit price will be
establivhed after a sufficient number of
units have been sold o an unrelated
perssn. The unit prics to be used when
the units have beax scid in different
quantities will be that at which the total
volume sold is greater thax the total
volume sold at any other unit price.

(1) Interpretative note i. Merchandise
is s0id to an unrelaied person from a
price list which grants favorable unit

- datg. If merchandise has uni
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| pxices_ fpr purchases made in larger
quaritities:

Sale cuarty

if

110 UMS e $Y

gz 8

11025 UMS een
Over 25 us.....

. The greatest number of units sold at a
price is 80; therefore, the unit price in
the greatest aggregate quantity is $90.

{2} interpretative note 2. Two sales to
unrelated persons occur: in the first sale, .
500 units are scld at a price of $95 each; -

J in the second sale, 400 units are sold at

| a price of 380 cach. In this example, the

! greatest number of units sold at &
particular price is 500; therefore, the unit

! aﬁg in the greatsst aggregate quantity .

1 s' . el

. (3) Interpretative note 3. Various
quantities are sold to unrelated persons -
at various prices: . ..

(8} Sales -

Sele quenity

2RB283
T

§
gsixdzs i

In this example, the gresatest moer
of units sold at a particular price is 65
therefore, the unit prica in the greatest

t ity is 500
.u m%m.—(i Quantified

one
further processing after its importation
into the United States and the importer .
elects the method spacified in paragraph
(c)(3) of this section, deductions made
for the vaiue addad by that processing
will be based oa objective and

uantifiable data relating to the cost of

e work performed. Accspted industry

formulas, recipes, methods of
construction, end other industry
practices would form the basis for the
deduction. That deduction also will
reflect amounts for spoilage, waste, or
scrap derived from the further
processing.
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b identity. If the imported
mlrihmgz ,loaes its identity as a result
of further processing, the method
specified in paragragh (c)(3) of this
section will got be applicable s the
valus added by the &;z;mmgt can be
datermined accurat ou

» diﬁmltylffotg either 4
unpasours o Customs. I tae imported .
—grchandise maintains zfts u:'denmy but
igems a minor element of the ,
; odis sold in the Unm:lin States,
of paragraph (c}(3} o this
2.&“; wiﬁ be unjustified. The district
disector shall review dack case
ivaiving these issues on its merits.
A foreign shipper sells
e e
_ i not sell to any at
" parsom, The transuction between the fornign
- shipper and tho ULS. importsz is datermined
: gnhuve been sifected by tie relationship.
Tharo is a0 identical or similar merchandise
* frem the same country of praduct::n..md i
. §A8, sportar fucther processes the produ
gnﬂn the Hnished product to an unrelated
. byer i the U.S. within 180 days of the date

"of isspariation. No assists from the uncelated -

{18 buyee ase invclved. and. tha typa of
;wacrsing involved can be accurataly costed.
" Sowe should the merchandise be appraised?
. Tiw merchandisa should be sppraised :
emder deductive value with allowances for
profit and generel expensas, freight and
psumace dutics and taxes. and the cost of
rCorssing. :
§152.10¢8 Computoed velue.
. {8) &lements. The computed value of
Imported merchandise is the sum of—-
(1) The cost or valuw of the materials
and the fabrication and other processing
of any kind employed in the production
‘of the imported merchandise: '
¢ -(2) An amount for profit and general

equal to that usually reflected -

‘expenses
in salos of merchandise of the same
ciass of kind a# the invported
merchandisa that are made by the
-prodocers in the country of exportation
foe export 2o the United States;
31 Any a:isist. if its vaiiue is not
under para: (a} (1) or (2] of
e section: o grapk (a] ( @
1) The packing costs. ’
dfbl Special rules. (1) The cost or value
<: Zaterials under paragraph (a)(1) of
< on svill not include the amaount
ay infernal tax imposed-by the
@mniry of exportation that is directly
weticable to the materials or thei
Sapasition if th; tax is remitted or
upon the exportation of the
“rehandise in ‘he production of which
=& Talerials were used.
"P'ﬂu amount for profit and general
“;?ﬂ!es ender paragraph (a}(2) of this
ien will be based upon the
oducer's profit and general gxpenses.
=lews the preducer's profit and general

expenses are inconsistent with those
usually reflected in sales of merchandise
of the same class ar kind as the -
imported merchandise that are made by
producers in the country of exportation
for export to the United States. In that
case, the amount uader paragraph (a)(2)
of this sectior: will ba based on the usual
profit and general expenses of such
producers in thase sales, as determined
from “sufficient information”. See

$ 152.102(j).

(c} Profit and general expenses. The
amount for profit and general expenses
will be taken as a whole. If the
producer’s profit figure is low and
general expenses high, those figures
taken together nnevertheless may be
consistent with those usuaily reflected
in sales of imported merchandise of the
same class or kind.

(1} Intarpretative note L. A product is
introduced into the United States. and .
the producer accepts either no profit or
a low profit te offsst the high general .
axpenses required. to intraduce the
product into this macket. If the producer

«can demonairate that thece is a low
profit on sales.of the imported
merchandise becanse of peculiar
commaercial ciccumstances, tha actual
profit Sgures will be accepted provided
the producer has valid commercial -
ressons to justify them and his prici
policy reflects the usual pricing policies
in the industry.

(2) Interpratative note 2 Producers
have been forced to lower prices
temporarily because of an unforseeable
drop i demand, or they seil .
merchandise to complement a range of
merchandise being produced inr the
United States and accept a owr profit to
maintain competitiveness. If the
producer’s own figures for profit and
general expenaes are not consistent with
those usually reflected in sales of
merchandise of the same class or kind
as the merchandise being valued which
ars made in the country of exportation
for axport to the United States, the
amount for profit and general expenses
will be based upon reliable and
quantificble information other than that
supplied by or on behalf of the produger
of the merchandise.

(d} Assists and pecking costs.
Computed value alse will include an
amount equal to the apportioned value
of any assists used in the production of
the imported merchandise and the
packing costs for the imported
merchandise. The value of any
engineering, development, artwork.
design work, and plans and sketches
undertaken in the United States will be
included in computed value only to the
extent that their value has been charged
to the producer. Depending on the

producer’s method of accounting, the
value of assists may be included
(duplicated) in the producer’s cost of
materials, fabrication. and other

- processing. or in the general expenses. If

duplication occurs. a separate amount
for the value of the assists will not be
added to the other elements as it is not
intended that any component of
computed value be included twice.

{e) Merchandise of same class or
kind. Sales for export to the United
States of the narrowest group. or range
of imported merchandise, including the
merchandise being appraised. will be
examined to determine usual profit and
general expenses. For the purpose of
computed value, merchandise of the
same class or kind must be from the
same country as the merchandise being
appraised..

Example. A foreign shipper sells
merchandise to a reiated U.S; importer. The
foreign shipper does not seil to any unrelated
persons. The tranaaction between the foreign

. shipper and the (LS. importer is determined

to have been affactad by the relationship.
Thers is no identical or similar merchandise
from the same country of production. The
U.S. importer further processes the product
and seils the finished product to an unrelated
buyer in the U.S. within 180 days of the date
of importatiore. No assists from the unrelated
U.S. buysrare involved, and the type of
processing involved can be accurately costed.
The U.S. importer has requestad that the
shipment be appraised under computed
vaiue. The proiit and general expanses figure
for the same class or kind of merchandise in
the country of exportation: for export to the
U.S. is knowr. :

How should the meschandise be uppraised?

The merchandise should be appraised
under computad value, using the company's
profit arrd general expenses if mot .
inconsistent with thaae usually reflected in
;alzs's of merchandise of the sae class or

i

(f) Availability of information. (1} It
will be presumed that the computed
value of the imported merchandise
cannot be determined if—

(i) The importer is unable tor provide
required computed vabya information
within a reasonable time. and/or

{ii) The foreign producer refuses to
provide, or is legally prevented from
providing, that information.

(2) If information other than that
supplied by or on behalf of the producer
i3 used to determine computed value.
the district director shall inform the
importer, upon written request. of

{i} The source of the information.

(ii) The data used. and

(ifi) The calculation based upon the
specified data
if not contrary to domestic law
regarding disclosure of informativa. See
also § 152.101(d).
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$ 152.107 - Value if other vaiues cannot be
determined or uded,

(2) Reasonable adjustments. If the
value of imported merchendise cannot
be determined or otherwise usad for the
purposes of this subpart, the imported
raerchandise will be appraised on the
basis of a valus derived from the
methods sat forth in § 152203 through
152.108, reasonebly adjusted ta the
axtent Recessary to aitive at & value. " .
Only infermation available in the United
States will be used.

(b) Identical merchandise or sinular
merchandjse. The requirement that
identical merchandise, or similar
merchandise, should be exported at or
about the seme time of exportation as
the merchandise being appraised may
be interpreted flexibly. Identical
merchandise, or similar merchandise,
produced in any country other than the
country of axportation or production of
the merchandise being appraisad may
be the basis for custom valuation.
Cnstomn values of identicsl ‘

or similer merchendise,
alrudy determined on the basis of
deductive valug or computed value may
be used. .

(c} Deductive value, The “30 days
requirement for the sale of merchandise
refmdtoinnsz.ms(c]mybe o
edministered flexibly.

§ 182.108 Unacceptabis brese of
appesisement. °

For the purposes of this subpart,

imported merchandise may not be -
_appraised on the basis of ~

(1) The selling price in the United .
States of merchandise prodmd in the-
United States;

(2} A system that provides for tha .
appreisement of importad muthndm
at the higher of two alternative values;

(3) Th2 price of merchandise in the -

_ domestic market of the mtry of -
exportation;

(4) A cost of producticn, othar than &
value determined under § 152.108 for
merchandise that iz identical
merchandise, or similar merchandise, to
the merchandise being appraised;

(3) The prics of merchandise for
exportto a counﬂ'yothenhuthe
Unitad States:

(6) Minimum values for appmiumcnt:

(7) Arbitrary of fictitous values.

(R.S. 251, 40 Stat. 759, Title I, Pub. L. 96-39,
93 Stal. 194 (16 U.S.C. 66, 402, 1824))
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