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his is the first of an occasional series of bulletins covering

GATT's activities relating to trade and the environment. The
series will-cover the work of the Group on Environmental Measures
_and International Trade; GATT’s follow-up to the UN Conference on
Environment and Development; environmental issues emerging
from the. Uruguay Round; environment-related trade disputes
handled in GATT and any other relevant news or background.

The initiative has been taken in order to facilitate public under-
standing and awareness of the many compiex issues which arise in
the trade/environment policy area. These bulletins should not be
seen as having any legal or negotiating status.
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News and Views from the GATT

Trade/ Environment Group examines transparency of
trade-related envirenment measures as well as
labelling and packaging issues

The Group on Environmental Measures and
International Trade has been active in GATT for
over a year. It currently has a three-part working
agenda, namely:

» trade provisions of existing multilateral
envirenmental agreements (such as the
Montreal Prstocol on depletion of the
ozone layer, the Basel Convention on
trade in hazardous wastes and the CITES
convention on trade in endangered
species) vis-a-vis GATT principles and
provisions;

« the transparency of trade-related envi-
ronmental measures; and

« the possible trade effects of packaging
and labelling requirements.

The Group, along with the Committee on
Trade and Development and the GATT Council,
was also given 4 remit by the Contracting Parties
te follow up trade-oriented elements of “Agenda
21" which emerged last June from the UNCED in
Rio de Janeiro.

Last year, the Group examined the three parts
of its initial mandate in some depth, and at the
December 1992 Annual Session of GATT Con-
tracting Parties, the Group’s Chairman, Ambas-
sador H. Ukawa of Japan, gave a personal assess-
ment of that work (see annex).

At the Group’s second meeting this year on 18
and 19 March, discussion was focused on the
second and third items in the mandate.

Traunspareney

It is widely accepted in the Group that to
avoid conflict between the trade and environ-
ment policy areas, 2dequate and timely notifica-
tion of all measures likely to have a trade effect is
crucial. If information on intended actions by
governments is made known to trading partners
at a sufficiently early stage then businesses have
more possibility of making necessary adjust-

ments and any significant difficulties with such
measures can be taken into account before im-
plementation, thus avoiding the chance of da-
maging trade disputes.

Various notification procedures exist already,
including a general requirement for the publica-
tion of trade provisions contained in GATT’S Ar-
ticle X, particular provisions in some of the
Tokyo Round agreements on non-tariff measures
(the Technical Barriers to Trade Agrecment, for
instance) and a 1979 understanding on notifica-
tion in the context of dispute settlement. There
has been some concern that there is a lack of
clarity and specificity in these transparency rules
which makes them too general to be effective,
but several of the Uruguay Round agreements are
expected to clear up many of the problems in this
area.

Even so, a variety of measures in the environ-
ment field thai can have significant trade effects
have been suggested by delegations as warrant-
ing a further look in terms of their traiisparency
for trading partners. Among those identified are:
handling and packaging requirements; labelling,
and especially voluntary eco-labelling schemes;
environmental measures taken at the sub-federal
level of government; deposit refund schemes;
measures under GATT Article XX (the general ex-
ception to GATT obligations for measures to pro-
tect human, animal or plant life or health);
measures based on international environmental
standards; and environmental taxes and sub-
sidies.

One suggestion put forward is the estab-
lishment by governments of enquiry points (as
now required under the Technical Barriers to
Trade Agreement) that can provide centralized
information on particular environmental meas-
ures affecting traded goods and services. The
idea was taken up by several delegations and, for
the most part, in a favourable light. It was sug-
gested that this was an approach which could be
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used to deal with voluntary environmental
measures - standards and conformity assess-
ment, for instance. At the same time, enquiry
points could be used to inform exporters of
potential benefits relating to environmental
measures (consumption incentives, voiuntary
environmental standards affecting government
procurement preferences, and promotion pro-
grammes for ecologically-sound products con-
ducted by NGOs). They could also serve to in-
form developing countries of the availability of
technical assistance to help them comply with or
take advantage of environmental measures.

There seems to be wide agreement in the
Group that it would be best to concentrate on
those measures likely to have the most profound
trade effects. One delegation said, in this respect,
that measures for notification might be classified
in three categories: those which would affect
market access conditions; those, like labelling or
packaging requirements, which could affect
marketing opportunities; and those introduced
on a non-discriminatory basis without any in-
tended trade effects.

Several delegations stressed the importance
of prior notification of measures before they are
implemented. According to some, advance noti-
fication of eco-labelling schemes was especially
important,

Packaging and
Labelling Requirements

This is the most specific element of the
Group's present mandate, partly reflecting the
fact that new packaging and labelling regulations
are alreagy having an impact on international
trade. Traditionally, packaging requirements
have focused on public health and safety con-
cerns but the new environmental concerns em-
phasise the reduction of packaging entering the
waste stream - notably for final disposal through
incineration or landfill - and the resource intens-
ity of packaging, both with respect to materials
and production methods.

In considering packaging policy instruments
and their potential trade effects it may be noted
that packaging falis into three categories: sales

or primary packaging, which ends up with the
consumer or {inal user of the product; grouping
or secondary packaging, which is removed at the
point of sale; and transport or tertiary packaging,
which facilitates transport and handling of bulk
products.

Whiie packaging regulation policies at the na-
tional level are increasingly based on life-cycle
analysis, the resultant regulations are neverthe-.
less often very different. For some, this suggests a
need for greater efforts at international harmoni-
zation, However, it would appear that some trade
effects and concerns relate primarily to dif-
ferences in comparative advantage. Similarly,
differences in national factor endowments of ma-
terials from which to manufacture packaging
and of disposal facilities to deal with the waste, as
well as different national preferences of industry
and consumers, appear to account to 4 large de-
gree for the variety of packaging requirements
and regulations that exist. Given that the packa-
ging associated with imported products is not
likely to contribute the major share of domestic
packaging wasle, that national priorities for dis-
posing of packaging waste are likely to dilfer,
and that it is unlikely to be economical to set up
programmes to deal with all non-standard forms
of packaging waste, it may be unavoidable that
overseas suppliers suffer some disadvantage. In-
ternational harmonization of packaging and of
disposal services may offer a means to reduce
that disadvantage, but it is unlikely to remove it
entirely; nor is it necessarily desirable that it
should do so to the extent thal national factor
and environmental endowments differ.

The packaging needs of overseas suppliers
are generally little different from those of their
domestic competitors, but they may stll en-
counter higher costs or other difficulties. Thus,
they may have to meet a variety of different re-
quirements in the various markets they supply;
they may not receive sufficient information about
requirements in particular markets; and they
may be faced with unreasonably short deadlines
{0 meet new requirements. ‘

Competitiveness may be affected in 2 number
of specific ways. For instance, restrictions may
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be imposed on the use or sale of packaging from
certain materials - say, aluminium cans, plastic
boitles or wooden crates - which may be the
preferred packaging for overseas suppliers for
national-resource, technological or other rea-
sons. Short of an outright ban, the proportion of
certain types of packaging in the domestic mar-
ket may be restricted, again to the disadvantage
of overseas suppliers.

Equally, requirements that packaging waste
be recovered, re-used or recycled may impose a
greater burden on overseas suppliers. Recovery
and re-export back to its source is unlikely to be
commercially viable and re-use locally may be
excluded because of dimensions, design or other
factors. Overseas suppliers will therefore prob-
ably have to rely on local distributors or inde-
pendent local waste disposal services to under-
take the recovery and disposal. Again, they may
find themselves at a disadvantage with respect to
access to such services, their costs and condi-
tions associated with using them. Where re-
covery, re-use or recycling is impossible, over-
seas suppliers are likely to be worst affected by
high incineration or landfill charges because of
their non-standard packaging.

In previous discussions in the Group it was
apparent that the reduction of unnecessary
trade effects of differences in national packa-
ging requirements might principally be
achieved, first, by ensuring the greatest trans-
parency possible and, second, ensuring na-
tional treatment for overseas suppliers in their
access to local programmes for the use and
disposal of packaging, including testing, certi-
fication 4nd labelling.

In the debate at the March meeting, it was
pointed out that between 25 and 50 per cent of
all waste was packaging waste and that, there-
fore, reducing the amount of packaging was an
urgent environmenta! task in most industrialized
countries. New packaging requirements would
lead to new trade patterns, with some producers
gaining and others losing - something which oc-
curs continuously in merchandise trade as new
technologies emerge and adaptation follows.
Consequently, the Group should concentrate on
meastres with a protectionist intent.

However, the view was also put forward that
developing countries and those in the pro-
cess of economic reform may have particular
difficulties in conforming to packaging re-
quirements in their export markets. This was
especially the case where alternative packa-
ging materials were not readily available lo-
cally and necessary capital investment to
produce them too costly. It was suggested
that technological assistance should be of-
fered to developing countries to help them
meet environmentally-friendly packaging
guidelines.

[t was widely felt that the Group should not try
to prescribe what kind of packaging measures
should or should not be used for environmental
protection. Instead, the emphasis should be on
understanding the potential trade effects of the
various packaging measures. With such an ap-
proach, appropriate solutions could be devised
which secure environmental objectives while not
distorting trade at the same time.

The Group is expected to meet next in early
May.
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Annex

3 December 1992

Group o Environmental
Measares and International Trade

Interizn Report by the Chairman,
Ambassador . Ukawa (Japan)

1. This report is made on my own responsi-
bility 2s Chairman of the Group on Environmen-
tal Measures and International Trade to inform
contracting parties of the work that has been
undertaken by the Group since it was convened.
It is 4 progress report and as such does not at-

- tempt to draw any substziitive conclusions: it
would be premature to do so, since further work
is needed. I have advised both the Council of
Representatives and the Group of my intention to
make this statement.

2. The Group was originally established in
November 1971 by Council decision and was
given the task of examining, upon request, any
specific matters relevant to the trade policy as-
pects of measures to control pollution and pro-
tect the human environment, and reporting back
to the Council. After a careful process of infor-
mal consultation undertaken at the request of
the GATT Council by the then Chairman of the
CONTRACTING PARTIES, Ambassador Rubens
Ricupero of Brazil, the Group was activated for
the first time in October 1991 when the Council
took note of the CONTRACTING PARTIES Chair-
man’s statement that agreement had been
reached on an agenda of work, for the present,
of three items, namely: (i) trade provisions of
existing multilateral environmental agreements
(such as the Montreal Protocol, the Basel Con-
vention and the CITES) vis-a-vis GATT principles
and provisions; (ii) the transparency of trade-
related environmental measures; and (iii) pos-
sible trade effects of packaging and labelling re-
quirements (the full text of the Group’s agenda
is attached).

3. The consultation process undertaken by
the Chairman of the CONTRACTING PARTIES was
pursuant to the request of the delegations of the
EFTA countries at the Uruguay Round Ministerial
Meeting in Brussels in December 1990 that the

1971 Group be convened to examine the rela-
tionship between environmental and trade
policies. The consultations also led to the hold-
ing of a structured debate on environment and
trade in the GATT Council in May 1991, which
formed the background for the three agenda
items that were subsequently agreed upon.

4. 'Those who were actively involved at the
time would recall that many delegations origin-
ally approached the proposed exercise with
considerable concern and misgivings. There
existed a wide divergence of views and positions
among delegations not only on how to handle
the exercise but also ori what to seek by way of
possible outcome. I accepted the Chairmanship
of the Group with considerable hesitation,

5. The Group has held seven meetings to
date. After a first, largely organisational meeting
in Noverber 1991, six substantive sessions have
been held — the first in January and the latest
in mid-November. Notwithstanding the original
misgivings which I mentioned, the Group has
been able to conduct an in-depth, wide-ranging
deliberation in a constructive and pragmatic
manner. The considerable goodwill exercised by -
participants has, in my view, contributed to the
progress made in identifying, clarifying and fo-
cusing on issues in this complex area of inter-
face of environmental and trade policies, as well
as to de-mystifying the subject and dispelling
some of the original concerns.

6. Many delegations have observed that one
of the most valuable aspects of the Group’s work
to daie is that delegations have had an oppor-
tunity to engage in an educational process and
to broaden their knowledge of this often com-
plex area. That has helped to enrich the dia-
logue between government officials responsible
for trade matters and their counterparts dealing
with environmental matters, and to reinforce the
process of exploring at the national as well as
the international level the scope that exists to
improve policy coerdination. Trade liberaliza-
tion and the protection of the environment
should not be considered as mutually conflicting
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objectives; they call for greater integration of en-
vironment:l and trade policies at the national
level, as well as for paralle! efforts to promote
international cooperation on the basis of multi-
lateral rules both in the trade and environment
fields.

7. The Group has proceeded in part on the
basis of an evolving list of issues and questions
that have been raised in the course of dis-
cussions. This approach has permitted the
Group to address its subject matter flexibly, and
it has helped to bring about a better mutual un-
derstanding of where the needs lie for improved
policy coordination at the multilateral level in
the area of trade and environment. The willing-
ness of delegations to use the list as an evolving
tool for analysis not only reflects, in my view, the
constructive spirit with which delegations, after
their initial hesitation, have approached the
issues, but also has led to a process of con-
fiderce building. I have no doubt that all delega-
tions share the expectation that this constructive
climate will prevail as the Group continues its
deliberations and will provide a solid basis on
which to conduct its future work.

8. Attention needs to be drawn to the fact
that, at 4 very early stage in its deliberations, the
Group came to a generally shared view that it
was not its role to pronounce on the consist-
ency, or otherwise, of specific trade-related pro-
visions in existing multilateral environmental
agreements with GATT provisions. The view is
also generally shared that the GATT is not the
forum in which environmental standards should
be established, nor global policies on the envi-
ronment developed. In my view, the GATT does
not question the right of its members to have the
highest possible environmental standards.

9. In the Group the view is widely shared that
GATT provisions provide for and permit a wide
variety of trade-related environmental measures.
Article ITI of the GATT, for example, permits gov-
ernments to apply the same internal taxes, regu-
lations and requirements to imported products
that they apply to domestically produced goods.
Trade-related envircnmental measures may also
be admitted as exceptions to GATT provisions
under Article XX, as long as they conform with
certain conditions specified in the Article and its

i

stib-paragraphs, such as not constituting a
means of arbitrary or unjustifiable discrimina-
tion nor a disguised restriction on international
trade. In preliminary discussicns, many delega-
tions have emphasized the scope of exceplions
to GATT rules available under Article XX and
have also emphasized the need to ensure safe-
guards against the misuse of those exceptions.
There has been strong agreement that the risk of
environmental objectives being used as a basis
for protectionist trade actions must be avoided.
The conditions contained in the Article reflect
the checks and balances in the GATT system that
are intended to prevent abuse which would be
as detrimentai to the environmental agenda as to
the trade agenda.

10. Many delegations have expressed the view
that resort to trade measures taken for environ-
mental objectives must be weighed carefully be-
fore imposition to ensure they are -consistent
with the requirements and disciplines provided
for in the GATT. Action that is not in conformity
with GATT rules was an issue that received ex-
tensive attention in the discussions. At the same
time, there is a widely shared view of the import-
ance of international cooperation for dealing
with environmental problems of common con-
cern, and thai (rade-related environmental
measures designed to address global environ-
mental concerns are best pursued via coopera-
tive multilateral efforts.

11. It should be emphasised that there is
general agreement that environmental objectives
and trade policy objectives can be, and must be,
mutually supportive. The view is widely shared
that trade and the GATT trading system are sup-
portive of better environmental protection at the
national and international levels. Many delega-
tions have observed that broadly-based trade lib-
eralization in favour of all GATT trading part-
ners, as is being pursued in the Uruguay Round
negotiations, and the maintenance of an open,
non-discriminatory trading system can make
significant contributions to sustainable develop-
ment.

12. In respect of Agenda Item 1 (Trade provi-
sions of existing multilateral environmental
agreements vis-a-vis GATT principles and provi-
sions), the Group has set about its examination

7




Trade and the Environment

of the trade provisions in existing multilateral
environmental agreements in a generic manner.
Many issues have been raised in the course of
the discussions. It is not feasible to list them all
here, nor to do justice to the full range of views
that has been expressed on them by delegations,
but I would like to mention some of them.

At an early stage, the Group took up the
issue of what guidance can be provided by the
principles of international public law when con-
sidering the relationship between the trade pro-
visions of multilateral environmental agreements
and GATT provisions. Whereas it would appear
that in general a later and more specific agree-
ment takes precedence over an earlier agree-
ment, certain conditions must be fulfilled, in-
cluding that the agreements address the same
subject matter and have the same membership.
Considerations raised in that context led the
Group into discussion of the key characteristics
of an international agreement. Mention has been
made in that regard of the number of countries
participating in the negotiation of the agree-
ment, the number of signatories to it, how rep-
resentative those countries are in terms of their
various stages of development and their geo-
graphical diversity, and whether membership
subsequently is open or restricted. Mention has
been made also of how a regional agreement
might be viewed in this context.

Related to these issues are important ques-
tions of the extra-jurisdictional application of
trade measures in the context of dealing with
global environmental concerns and the (reai-
ment of non-parties by trade provisions con-
tained in a multilateral environmental agree-
ment. Many delegations have focused on the dif-
ficult issues which arise when trade restrictions
would be aimed at extending or enforcing
environmental agreements, standards or pro-
cesses and production methods vis-3-vis coun-
tries that have not accepted them. The relevance
of considering the reasons why a party may
choose not to accede to a multilateral environ-
mental agreement has also been mentioned in
this regard, for example when a party considers
the cnvironmental problem as having a relatively
low priority, or feels that the scientific evidence
of the problem is not adequate or that the asso-

ciated costs are not affordable. More detailed
analytical work is planned in these areas for fur-
ther meetings of the Group.

The need to gain a good understanding of
why it has been felt necessary for trade
measures to be included in multilaieral environ-
mental agreements and what purposes they are
intended to serve has been a subject of dis-
cussion, as has the need to examine the effi-
ciency and effectiveness of using trade measures
in this context.

Many references have been made to the
need for a common and more precise under-
standing about the applicability of various GATT
provisions in the context of trade measures de-
signed to address global environmental con-
cerns. Mention has been made in particular of:

s Article T (most-favoured-nation treat-
ment and non-discrimination);

o Article III (national treatment and non-
discrimination, as well as its relationship
to trade-related environmental measures
that are based on processes and produc-
tion methods):

 Article XI (elimination of quantitative re-
strictions on imports and exports);

o Article XX, particularly the terms “arbi-
trary or unjustifiable discrimination be-
tween counlries where the same
conditions prevail” and “disguised re-
striction on international trade”, as well
as “necessary to” in sub-paragraph (b),
and “relating to” in subparagraph (g).
Also, whether the language “human, ani-
mal and plant life and health” in sub-
paragraph (b) covers fully the concept
of environmental resources;

o and the provisions of the Agrecment on
Technical Barriers (o Trade.

13, Under its second agenda item, the Group is
conducting 2 review of the scope and adequacy
of the “transparency provisions” of the GATT
and of prospective Uruguay Round agreements
in the light of national environmental regulations
that are likely to have trade effects. The publica-
tion and notification provisions of the GATT, in
particular Article X and the 1979 Understanding

8




News and Views from the GATT

Regarding Notification, Consultation, Dispute
Settlement and Surveillance, are recognised to
play an essential role in facilitating the proper
functioning of the multilateral trading system,
building confidence in the security and predict-
ability of market access and helping to prevent
~ the emergence of unnecessary trade disputes.
The “transparency provisions” that would be
added by the Uruguay Round agreements, for
example the establishment of the Ceniral Regis-
try of Notifications under the Agreement on the
Functioning of the GATT System with its indica-
tive list of notifiable measures, are expected to
reinforce the scope and implementation of exist-
ing GATT provisions in this area.

Notification of a trade-related regulation
prior to its adoption is called for under the spe-
cific transparency provisions of the Agreement
on Technical Barriers to Trade, and this feature
has attracted favourable comments. It provides
an opportunity for prior consultation with trad-
ing partners likely to be affected by the new
regulation, and would allow time for producers
to adjust to new market conditions. It has been
observed from national experience in the Group
that a draft regulation can often be modified so
as to take account of other Parties’ trade or
other concerns without sacrificing the regula-
tion’s original objective or effect, and this can
help to prevent potential trade disputes from de-
veloping. A large number of national trade-re-
lated environmental regulations have been noti-
fied already under existing GATT provisions,
many prior to their adoption.

14. The Group has approached the subject
covered by Item 3 of its agenda (possibie trade
effects of packaging and labelling requirements)
by preparing for a generic examination of the
trade effects of mainly new forms of packaging
and labelling requirements aimed at protecting
the environment. Packaging requirements have
taken on increased environmental importance
in the context of national waste management
policies, and environmental labelling is already
used widely to enhance environmental aware-
ness among conswmers. While noting the im-
portant environmental purposes that are de-
signed to be served by the introduction of these
measures, many delegations have observed that

the potential trade effects of certain types of
measures in this rapidiy developing area of envi-
ronmental policy-making can be considerable
and they have pointed o the need to undertake a
close and careful examination of this aspect of
the measures in the course of the Group’s fur-
ther work.

15. The next meeting of the Group is sche-
duled tentatively for early February 1993, taking
into account developments in the Uruguay
Round. There is wide support for the current
tempo of meetings to be maintained next year.

16. Let me end by stressing, first, how widely
shared is the view among delegations that there
is a broad range of measures for the protection
of the environment that can be taken in con-
formity with the provisions of the GATT, or when
necessary as an exception 10 GATT provisions
provided that certain conditions are respected.
The rule-based framework of the GATT provides
safeguards against the misuse of trade measures
for protectionist purposes. It has enabled enor-
mous growth in trade in the post-war years to
take place and it has been an effective underpin-
ning for upholding international commerce and
global economic well-being.

17. Second, delegations believe that it is essen-
tial to dispel any misperceptions that the GATT
contradicts or puts in jeopardy collective efforts
to address environmental problems or that GATT
seeks to impose trade over environmental
values. The seriousness with which the Group’s
deliberations are being conducted, as shown in
the impressive preparation and thought invested
by delegations in meelings, in my view, testifies
to the fact that environmental concerns are dee-
ply shared by delegations and that there is a
strong desire to search for constructive
solutions.

18. Finally, as Chairman I wish to underline my
appreciation for the contributions that have
been made by all parties concerned, delegations
as well as the Secretariat, to the progress
achieved in the Group over the past ten months.
[ have no doubt that environmental concerns
will continue to play an increasingly important
role in future GATT activities.




