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TREATMENT OF VALUATION OF COMPUTER SOFTWARE

Report by the Technical Committee on
Customs Valuation on National Practices

At the meeting of 4-5 May 1982, the Committee on Customs Valuation
decided to request the Technical Committee to ascertain what the present
nationat practices of the Parties were with regard to the treatment of
valuation of computer software (VAL/M/4, paragraph 46).

At the meeting of 20-24 September 1982, the Technical Committee
examined the issue. The report of the Technical Committee which was

received through the secretariat of the Customs Co~operation Council, is
attached to this note.
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bBY THE TIECHLICAL CCoMITTLE Civ CUSTCMS VALUATICN
Cte THE PRACTICES FCLLCOWEL WITH RELSPECT

]
TO ThE TREATIELT OF CUMPUTLR SCEFTWARE

LLTRGCUCT ICL

1. At a meeting held in Geneva on 4 and 35 May 19&2, the
Committee con Customs Valuation requested the Technical
Committee on Customs Valuation tc ascertain and report on
practices at present employed by Signatories to the Agreement,
in respect cf the Customs valuation of computer software.

2. The Secretariat cf the Customs Co-operation Council
accordingly circulated Loc. 28.837 inviting administrations
which had implemented the Agreement to furnish informetion on
the subject; Signatcries nct yet apgplying the provisicns cf
the Agreement were also invited to comment. The document
specified that the subject under consideration concerned only
the Customs valuation of computer programs, data or other
instructions carried cn media such as tapes or disks usable in
data processing systems, and did not cover prcegrams which were
an integral part of the data grccessing eqguipment itself (Zor
example, the programs and data contained in an intecgrated
circuit in a calculator). In additicn to the request for any
information cf a general nature c¢n the subiject under
consideration, the document included a series of spgecific
questicons on the way the Agreement is applied in five
particular situaticns invelving the importation of cemputer
software.

3. At 1ts Fourth Sessicn in Brussels from 20 to 24 September
1982, the Technical Cocmmittee reviewed and after minor
amendments approved the following Report and analysis of the
replies received from 9 (Austria, the Luropean Econcmic
Community, Finland, Japan, New Zealand, ierway, sweden, the
United States and Yugoslavia) of the 11 Signatories which have
implemented the Agreement, 1 non-Signatory which has
implemented (Australia) and 1 non-Signatory (South Africa)
which intends to implement next year.

4, To facilitate examination the Report has teen divided
into three parts, namely :

I. General comments;
II. Summary of replies on the specific gquestions:

III. Conclusions drawn from the replies.
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I. General comments

The Australian Administraticn states that in its country
the Customs value of computer software media, such as tapes or
disks, 1is the total price paid or payatle for the goods, as
regquired by Article 1 of the Agreement. The value of any
computer software carried by the media will be part of the
Customs value if it is included in the price cf the gocds or
takes the form of a royalty or licence fee to which
Article &.1 (c) applies.

The Austrian Administration feels that it could be
argued that the inifcrmation component cf software might be
included in the dutiable value. However, current Austrian
practice in this field corresponds to the valuation practices
in effect pricr to the irplementation of the Code. Computer
software is therefore essentially valued on the basis of
(a) the cost of the carrier media, (k) the cost of the recordéing
of the program, and (c) a profit on these elements and excluding
the information component of software.

The European Lconomic Community states that when the
transaction value is arplied to media bearing software, the
software 1s regarced as being part of the imported goods. 1In
application of the Interpretative Note on "price actually paicd
cr payakle", that price is taken as the total payment made or
to be made by the buyer to or for the benefit of the seller for
the impcrted goods (i.e. media plus software). Where the buyer
s for a right of reprocduction the relevant amcunt is not an
rnent ocf the Customs value.

pay
ele

In Jagpan, when Article 1 of the Agreement applies to
impecrtecd goods with software (i.e. (i) software recordecd cn
carrier media and (i1) scftware inccrporated in data processing
eguipment), their Customs value is tc be calculated on the
tasis of the total payment made by the buyer tc or for the
enefit of the seller. lowever, the charges for the richt to
reproduce the imported goods are not to be included in the
Custcoms value.

S5ince adopting the Code on 1 July 1882, wew Zealand has
retained on a temporary basis its previcus valuation method for
scftware pending completion of a study of impcrt duty levels
regquired for this product. The increased duty yield resulting
fror the valuation of software under the Code is considered as
not bein¢ so much a valuation problem as a tariff proclem.
lhew Zealand agrees that an amendrient to Article 1 would be
necessary to exclude the information component from the Customs
value.

Sweden points out that the situaticns presented for
cormment show that it 1s very difficult to calculate the Customs
value for ccrmputer software imported cn carrier media, and that
Gifferent results are arrived at depending on differences in
agreements between buyers and sellers. There is a case fcr an
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11.

12.

13.

14.

agreement with special rules for calculating the Customs value
for computer software. The Swedish Administraticn is of the
cepinion that the value of ccmputer software imported cn carrier
media should not ke included in or added to the grice invoiced
for the carrier media.

The United States Administration, in reporting the
application cf specific rates of duty tc the goods under
consideration, noted however, that in response to a ruling
request initiated for the purgpcse cf determining the value to
te pested con the entry for statistical furposes, 1t was
cetermined that the licensing fees for software are essentially
cayments for the right to reproduce the informaticn contained
cn the media and that on the kasis of the lote to
article 3.1 (c) of the Agreement stating "charges for the
right to reprcduce the imported gcods in the country of
impcrtation shall not ce added toc the price actually paid or
rayable for the impcrted goods in determining the Customs
value", such fees were ncon-dutiakble. The United States
continues toc hold this view.

slthough not yet a Party toc the Agreement, the

Airican Administraticn ccmmented that a thorough study
réding the Customs value of scftware under the Agreement
fcund nothing 1in the agreement to justify the elimination
the 1lnIormaticn component IZrom the dutiacle value of th

T Scuth Africa 1s aware of the cropcsed amendment to
e . greement and appreciates the reascn for it. The
~rcgcsal nevertheless serves as confirmation that others had
also ccme to the ccnclusicn that the Custcoms value of
computer scftware 1s the actual price gaid or payable
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The GSouth African aAadministration alsc states that
cecrding to information oktained, procrams are now suppclied
cm suppliers' likraries and are only slightly nodified to
it individual requirements. Prices are therefore relatively
nnccderate. In cases where it 1s necessary for a special
prcgram tc be designed fcr cne user in South Africa, such a
rrcgram would ncrmally ke developed and written in that
country.

In reply to the request fcr an estimate of the
proporticn of software importations (a) on sale, (b) under
licence cr on hire, (c¢) any other categcries of transaction,
australia, Austria, the Lurcpean Econcmic Ccommunity, Finland,
Japan, l.ew Zealand and Sweden stated that they were nct in a
gosition to supply the required information. In the
United States well over 9C % of software importations are
under licence cr hire, the remainder bteing sold.
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II. Sumnary o©rf replies cn the sgecific qguesticns

15,

le.

17.

UEf the Signatcries which have implemented the agreement,
two (lorway and the United States) reported that imports of
the gocds under ccnsideration wculd not te subject to
ad valcrem duties under their tariiffs and, accordingly,
these administraticns did rot furnish replies to the specific
situations.

Fcr the reasons noted in Fart I of thiAxegort Austria
did nct furnish reglies to the specific situaticns.

The Lew Zealand respcnses tc the specific situaticns
indicated that they were cginions rather than gractices and
they have therefocre rfeen 1ncluded in this Part as
parenthetical iLotes, i.e. (lLiew Zealand - 95,CC0 currency
units).

situation I

A~ user purchases from an unrelated seller and imports
tisk con wnich has teen recorded a cayroll acccunting
gram for use on the lmporter's own ccrputer. The price
¢ is 16,000 currency units which includes the ccst of the
kX (3C0 currency units) and the recording of the crogram
(1,CCC currency unizs). The buyer has unrestricted ownership
oI th grcc am but has no right to regrcduce the grogram for
resale to cthers. '

Under the present applicaticn of the Agreement, what
would Le the practice with rescect to the Customs value cf
the imported software ?

18. -

The six ~dministrations (Australia, the Lurorean
Lconomic Community, finland, Jagan, sweden and Yugeslavia)
wnich replied tu this guesticn reported that the Customs
value of the imported carrier media tearing software would ke
12,CCC currency units, corresponding to the grice actually
raid cor rayable for the gocds. Sweden further noted that the
value would not be influenced by the restriction concerning
reproduction (iew Zealand - 18,CC0 currency units).
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Situation II (four guestions)

An importer imports a scoftware prackage reccrded on a
magnetic tage. The package ccntains a numcer of programs
ceovering an entire acccunting, inventory and ccst ccontrol
system specifically designed fcr the impcrter. f“he importer
rays a licence fee of 95,000 currency units which includes
the cost ©of the reel and tage (&CC currency units) and the
recording of the grogramme cn the tagpe (1,5CC currency
units). Under the terms of the licensing agreement the
exporter is obliged for a gerioé of 12 months to correct any
errors found 1in the programs, free of charge. Luring the
same l2-month reriod the seller will mocdify or ugdate the
wrcgrams at a grice of 7,5CC currency units. After the
l2-mcnth geriod, mocdifications and ugpcdates will te provided
at a fee to te agreed by the parties at the time. In each
instance, the seller provides a new tape which includes the
entire grogram inclusive cf the corrections or
modifications.

What would be the practice with resgect to the Customs
value of the original importaticn invoiced at the licence fee
of 95,CCC currency units ?

Five Administrations (Australia, the Lurcpean Lconcmic
Community, Finland, Japan and Yugoslavia), stated that uncder
the provisions cf Article 1 of the Agreement the value cf the
criginal importation would be 95,C00 currency units
(llew Zealand = ¢5,0C0 currency units).

The Swedish Administration ncted that it seems doubtful
if Article 1 can be applied since there is no price gaid cr
payable for the imported goods. In practice the transaction
value has been reglaced by a licence fee. aArticle 7 seems toO
te applicable and the valuation should te based con the
principal Rules in Article 1. It 1s likely that the licensee
acquires the same rights as 1f he had purchased the gpackace.
Fcr the program imported on three occasions within 12 months
102,5C0 currency units are paid. This amount will form the
total transaction value for the tape imported during the
first year. It has to ke divided in three values.
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What would be the practice with resyect to a subseguen
impecrtation invoiced free of charge containing the entire
program but incorpdrating corrections ?

Twc Administrations (Australia and the European Econcmic
Ceommunity) consider that the Customs value would be 95,CC0
currency units. Australia also points out that under
Australiarn Customs law the impcrter would be eligikble to apgly
for a refund of duty paid in relation tc the importation cof
the oricinal tapge (liew Zealand - 95,(C0C currency units).

The Eurcpean Lconcric Community comments that rules
provided uncder Custcms prccedures would avoid double taxation.

Finland states that the value of the shipment would ke
determined uncder the first possible secondary methcd and the
transacticn value of the £first shigment would be acdjusted
accerdingly.

Japan reports that since the sukseguent importaticn
incorperating correcticns is invciced free cf charge, it 1is to
be valued in accordance with the provisions cf Article Z
et sec. cf the Agreement. I this case, a value which cdces
nct include any cconsideraticn cf scftware is tc ke taxen as
the Custcms value.

Sweden's cpinion is given akbcve in the reply tc the
first cuesticn.

Yugoslavia wculd value the shipment on the kasis <f the
value of the redium andé the ccst ¢f the recording ©f the '
precrarm, i.e. 2,3CC currency units.

What wculcd be the practice with respect to a subsecuent
importation invciced at 7,5(C currency units containing the
entire procram tut incorrerating a modification ?

Fcr five aéministrations (Australia, the Luropean
Lconoric Ccrmurnity, Finland, Japan and Yugcslavia) the Customs
value would ke 7,50C currency units (lew Zealand - 7,:I0C
currency units).

Sweden's view 1s given abecve in the reply to the first
guestion.
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iwhat would ke the practice with resgect to an 1importaticn
ocver lZ menths later wnich contains the entire rrogram but
incorpcrates a modificaticn, invoiced at an agreed fee cf
22,3CC currency units ?

A1l the rerlying acdministraticns (sustralia, the Zurcgean
Lconoric Cemmunity, Finland, Japan, Sweden and Yugoslavia)
cornsider that the Customs value wculd te 22,3CC currency units
(llew Zealand - 22,3CC currency units).

Situaticn III

Lnder the terms cof a licensing agreement an exgorter
ships a scitware package reccrded on a macnetic tage to an
unrelated importer. The licensing agreement grovides that the
importer will ray a one-time licensing fee cf 15,CCC currency
units for the right tc use the prcocgram. In acdditicn, the
impcrter has the right tc sublicense the :rcg:am to third
~arties. The remuneration tc the export fcr this right
censists cf 13 currency units each tinme t“e srcgram is
sublicensed and a rcnthly royalty fee cf 10 % o©If the
suclicence fees paid tc the impcrter cty his sutlicensees.

Lron lmrortation cf the magnetic tape, the invoice
accerianying the shiprment reflects the licence Iee of
15,0CC currency units and 25C currency units fcr (a) the cost

of the tage; (b) reccrding; (c) gpacking, transgortaticn and
insurance; and (d) a grofit mark-ugp of 1C £ cn Items (a), (k)
and (c).

wnéer the present arplication cf the Jcreement, what
would te the gractice with respect tc the Custcms value of the
imcerted scftware ?

australia reported that the Customs value would ke
15,250 currency units, representing the transacticn value in
accerdance with Articles 1 to 8 (subject, hcwever, to facts
relating tc transportation and insurance cests). The Australilan
Acéministration srecifies that the remuneraticn to the exgporter
of 15,CC0 currency units each time the grcgram is sublicensed
by the importer as well as the monthly rcyalty fee would not be
part of the Customs value if they represent payments to the
exporter for the right to reproduce the program. If further
enquiries revealed that they were nct made in respect of such a
right, Article 1.1 (c) would apgply because no adjustment cculd
te made for them at the time the gocds were declared, in
accordance with Article 8. In that case the Customs value
would have to be established by one of the alternative methods

to Article 1.
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The Zuropean Zconcmic Community understands that the tage
1s cogied uncder the terms of the licensing agreement:
consequently this element refers to right of reprcducticn and
(as in Situation IV) dces not form part of the Customs value.

In Finland, the Custcms wvalue wculd bte the total invoice
amcunt.

Jaran notes that the difference tetween Situation II and
Situation III is nct necessarily clear. If the payment cf the
licence fee is made separately from that fcr the geceds being
valued and such fee is distinguished from Items (a) to (&) on
the invoice, the Custcms value will ke calculated cn the kasis
of Items (a) to (&). In Jarpan, a licence fee as a
consiceration stigulated under a licensing agreement 1is the
subject cf gayment fcr invisikle transacticn. As far as
software 1is ccncerned, the licence fee paid in this manner is
not to be taken into ccnsideration when calculating the
Customs value.

in swecden, the Custcoms value would ce 13,25C currency
units. 7The ricght to sublicense the greogram and the stigulated
cayments fcr executing this right shculd not influence th
transacticn value {(see the lcte tc Article &.1 (c) concerning
reprcducticn of and reselling imported gccds).

Yugoslavia &id not consider the example clear and cculd
nct give a reply.

(lew Zealand =- 25C currency units. Presumakly the tage
i1s being coried in the country of importation under the terms
1

cf the licensing agreement. The licence fee is ncn-dutiavle.)

Situation IV

An importer, a programming firm, buys certain specialized
crograms frcm an unrelated fcreign suppller in the form of tape
cassettes. The grice paid is 5,C0C currency units ger prcgram,
of which 5 % represents the cost of the cassette and reccrding.
The impcrter is licensed to duplicate the imported cassettes
and the duplicates are resold to users of the programs. Lach
time the importer sells a gprogram he must remit 1,CCC currency
units to the foreign supplier. The imported cassettes used for
duplication are never resolad.

tWhat would bte the rractice with respect to the Customs
value cf the impcrted software inveociced at 5,0C0 currency

units ?

Five Administraticns (Australia, the Luropean Lconomic
Community, Finland, Japan and Sweden) reported that Custcms
value would be 5,CCC currency units (lew Zealand - 5,0CC

currency units).
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The Yugeslav fdministration considers that the Customs
value cf the 1lxpcrted scitware wculd kbe 25¢ currency units (the
cost cf the cassette and reccrding), and that the rest of the
invoiced grice relates to charges for the right cf
reproduction.

Situation V

An importer purchases 1,000 mcdule cartridges usable in
pccket calculatcrs frcm an unrelated seller. The imgcrter 1is g
supplier for a number cf calculator manufacturers in the
country cf impcrtaticn. ELach module contains in its circuitry
& ncn-erasable scitware prcgram which, when fitted tc the
pccket calculaters, carries out a specific task. The
1,CCC rmodules are sold to the importer by an unrelated seller
at a price of 3(,CCC currency units including packing and all
delivery charges to the country of importaticn.

Cnder the gresent agplication of the agreement, what
would te the practice with respect to the Customs value of the
lmperted modules ?

Tre six Aaldministratiocns which answered the guesticn
(fiustralia, the lurcpean ctcencmic Comrmunity, fFinlancg, Japan,
Cweden and Yuccslavia) regcrted that the Customs value wculd te
5¢,CCC currency units (except that Australia would decuct
delivery charges Lecause it eapplies the Agreement on an f.c.b.
casis) (lLew Zealand - 5C,CCC currency units).

III. Ccnclusicns

Frem the rerlies received to the (uesticnnaire the
situaticn can ke summarized as follcocws :

Cf the seven implementing Signatories applying
ad valorem duties which have replied, five (the Zurcgean ccncmic
Cerrunity, Finland, Japan, Sweden and Yugoslavia) have repcrted
rractices wherein the Customs value of computer software 1is kased
cn the total price actually paid or gayakle fcr the imgpcrted
software. t nas however teen specified that any sum paid fcr
the right of reprcducticn would not be includible in the Customs
value. Two non-Signatcries, australia and Scuth &frica, have
expressed similar cginions.

Austria, whilst sharing the view that under the terms of
the Agreement it could te argued that the information
component of software might be included in the dutiable value, .
nevertheless continues tc value software without reference to
this compcnent.
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lew Zealand, noting that an amendment would te necessary
to exclude the infcrwaticn ccmpcnent of software frcom the
Custems value, has tempcrarily retained its previcus valuaticn
method pending a study of import duty levels.




