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~ Sections 514 and 515 of the Tariff Act of 1930, as amended,
(19 U.S.C. 1514 and 1515) regarding importers' rights of
appeal.

§ 1514. Protest against decision of appropriate customs
officer

Finallty of declsfone; rerurn of papers

‘a) Except as provided in subsection (b) of this section, secticen
1371 of this title (reiating to voluntary reliquidations), section 1516
:{ this title (relating to petitions by domestic interzsted parties as
ifined in gection 1677(9)(C), (D), znd (E) of this title), section
1520 of this title (relating to refunds and errors), and section 1521
:f this title (relating to reliquidations on account of fraud), deci-
-:ns of the appropriate customs officer, including the legalily oY
2iorders and findings entering into the same, as to—

(1) the appraised value of merchandise;

(2) the classification and rate and amount of duties chargea-
ble:

(31 all charges vr exactions of whatever character within the
jurisdiction of the Secretary of the Treasury;

(4) the exclusion >f merchandise from entry or delivery un-
der any provision of the customs laws;

(3) the liquidation or religuidation of an entry, or any modi-
fication thereof;
16) the refusal to pay a ¢laiin for drawback; and

{T) the refusal to reliquidate an entry under section 1520(c¢)
of this title,
"l be final and conclusive upon 2ll persons (including the United
s zngd anv officer thereof) unless a protest is filed in accord-
tle with thit section, or unless a civil action . atesting the denial
8 provest, i whole or in part, is commenced in the United States
<*ioms Court in accordanc: with section 2632 of Title 28 within
v time preseribed by section 2631 of that title. When 2 judgment
" trier of the United States Customs Court has become final, the

“ars transmitted shall be returned, together with a copy of the
ment or order to the appropriate customs officer, who shail

Lo

: 2ction accordingly.
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Finality and conclunivenens of cuatoma offlcrra’ determinations

(b) With respect to determinations made under section 1302 of
this titie or subtitle IV of this chapter which are reviewable under
section 1516a of this title, determinations of the appropriate cus-
toms officer are final and coneluive upon all persons (including
the United States and any officer 'hereof) unless a civil action con-
testing a determination fisted in section 1516a of this title is com-
menced in the United States Customs Court.

Form, number, ond nmendment of proteat; filing of protest

(e) (1) A protest of a decision under subsection (a) of this sec-
tion shall be filed in writing with the appropriate customs officer
designated in regulations prescribed by the Secretery, setting forth
distinctly and specifically each decision described in subsection (1)
of this section as to which protest is made; each category of mer-
chandise affected by each such decision as to which protest iy
made; and the nature of each objection and reasons therefor. Only
one proteat may be filed for cach entry of merchandise, except that
where the entry ¢overs merchandige of different categories, a sepa-
rate proteat may be filed for cach category. In addition, separate
protests filed by different authorized persons with respect to any
one category of merchandise that is the subject of a protest are
deemed to be part of a single pretest. A protest may be amended,
under regulations prescribed by the Secretary, to set forth objec-
tions as to a decision or decisions described in subsection (a) of
this section which were not the subject of the original protest, in
the form and msanner prescribed for a pratest, any tiime prior to the
expiration of the time in wkhich such protest could have been filed
under this section. New grounds in supnort of objections raised by
a valid protest or amendment thereto may be presented for consider-
ation in connection with the review of such protest pursuant to sec-
tion 1516 of this title at any time prior to the disposition of the pro-
teat in accordance with that section. Except as provided in sections
1485(d) and 1857(nh) of this title, protests may be filed with respect
to merchandisc which is the subject of a decision specified in
aubsection (a) of this section hy—

(A) the importers or consignees shown on the entry papers,
or their aureties;
- (B) any person paying any charge or exaction;
(C) any person seeking entry or delivery;
(D) any person filing a claim for drawback; or

(£) any authorized sgeni of nny of the persons described in
clauses (A through (D).

{2) A protest of a decision, erder, or finding deseribed in subsec-
tion (a) of this section shall he filed with such customs officer
within ninecty days after but not before—

(A) notice of liquidation or reliquidation, or

(B) in circumstances where subparagraph (A) is inappli-
cable, the date of the decision as to which protesi is made.

A protest by o surety whick has an unsatis{ied legal claim under its
bond mayv be filed within 90 days from the date of mailing of notice
of demand for payment awaingd its bond. 1f another party has not
fitad a timely protest, the surety’s pretest shall certify that it is not
being filed collusively to extend another authorized person’s time to
protest as specified in Lhis subsection,

Ydmitation on protest of religquidation
(d) The reliquidation of an entry shall not open such entry so
that a protest may be filed against the decision of the cuatoms offi-
cer upon any question not involved in such religuidation.
June 17, 1930, c. 497, Titie 1V, § 514, 46 Stat, 784; June 2, 1970,
Pub.L. 91-271, Title I, § 207, 84 Stat, 284; July 26, 1979, Pub.L.
96-39, Title X, § 1001{b) (3), 93 Stat. 306.
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§ 1515. Reviewof protests; adminisirative review and mod-
ification of declsions; request for accelerated
disposition of protest

(a) Unless a request for an accelerated disposition of a protest is
filed in accordance with subsection (b) of this section the appropri-
ate customs officer, within two years from the date a protest was
filed in accordance with section 1514 of this title, shali review the
protest and shall allow or deny such protest in whole or in part.
Thereafter, any duties, charge, or exaction found to have been as-
sessed or collected in excess shall be remitted or refunded and any
drawback found due shall be paid. Upon the request of the protest-
ing party, filed within the time allowed for the filing of & protest
under section 1514 of this title, a protest may be subject to further
review by another sppropriate customs officer, under the circum-
gtances and in the form and manner that may be prescribed by the
Secretary in regulations, but subject to the two-year limitation pre-
scribed in the first sentence of this subsection. Notice of the denial
of any protest shall be mailed in the form and manner prescribed by
the Secretary. Euch notice shall include a statement of the reasons
for the denial, as well as a statement informing the protesting party
of his right to fiie & civil action contesting the denial of a protest
ander section 1614 of this title._]

(b) A request for accelerated disposition of a protest filed in ac-
cordance with section 1514 of this title may be mailed by certified
or registered mail to the appropriate customs officer any time after
ninety days following the filing of such protest. For purposes of
gection 1682 of Title 28, a protest which has not been allowed or de-
nied in whele or in part within thirty days following the date of
mailing by certified or registered mail of a request for accelerated

disposition shall he dee.med denjed on the thirtieth day following
mailing of such request.

June 17, 1930, ¢. 497, Title IV, § 515, 46 Stat. 734; June 2, 1970,
Pub.L. 91271, Title TI, § 208, 84 Stat. 285; July 26, 1974, Pub.L.
96-09, Title X, § 1001(b)(2), 93 Stat. 304.
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- Sections 142.4, 142.7 and 142.19 of Title 19 of the
Code of Federal Regulations (CFR) regarding withdrawal
of merchandise from customs.

§142.4 Bond requirements.

{a) At time of entry. Except as pro-
vided in § 10.101(d) of this chapter,
merchandise shall not be released
from Customs custody at the time
Customs receives the entry documen-
tation or the entry summary documen-
tation which serves as both the entry
and the entry summary, as required by
§ 142.3, unless one of the following
types of bonds, executed by an ap-
proved corporate surety, or secured by
cash deposits ,or obligations of the
United States, as provided for in
§ 113.39(a) of this chapter, has been
filed.

(1) Single entry bond. A single entry
bond on Customs Form 7551, with the
amount of the bond delermined in ac-
cordance with § 113.14(g)(1) of this
chapter. When any of the imported
merchandise is sugject to a tariff-rate
quota and is to be released at a time
when the applicable quota is filled, the
full rates shall be used in computing
the estimnrtled duties to determine the
amount of the bond.

(2) Terin bond. A term bond nn Cus-
toms Form 7553, with the amount of
the bend delermined in accordance
with § 113.14(g(2) of this chapter.

(3) Gencral term bond. A general
term bond on Customs Form 7595,
with the amount of the bond deter-
mined in accordance with §§ 113.14(s)
and 113.62 of this chapter.

(b) If entrv summary 18 filed after
entry. (1) Except as provided in
§141.102(d) of this chapter, if the
enlry summary s filed after the entry,
the bond flled at the time of entry, as
required by parsgraph (a) of this sec-
tion or by § 142.19, shall continue to be
obligated unless a superseding bond is
filed, as provided In §141.20 of this
chapter, or unless a bond of the type
described In paragraph (a) of this sec-
tion is filed under the circumstances
described in paragraphn (b)2) of this

sectlon. If & superseding bond Is filed,
or {f a bond is flied under the circum-
stances described in paragraph (b)2)
or' this section, the oblizations of the
initin! iond shall be terminated as to
any liability which may accrue after
the superseding or other hond be-
cemes effective.

(2) If entry is made in the name of
an agent, supported by the agent's
bond, or in the name of a principal,
supported by the principal's bond, and
;he entry summary thereafter is fileg
in the name of the other party, the
party named in the entry summary
;hall file one of the bonds enumerated
ir;‘pa'ragraph (a) of this section. In
this circumstance the bond obligation
of the party in whose name entry was
made shall be terminated, as to liabili-
Ly which may acerue after the bond
filed by the party named in the entry
summary becomes effective, and the
p:xrty.' filing the entry summary need
not file the separate declaration of the
actual owner and the superseding
bond ctherwise required under § 141.20
of this ¢i:apter.
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§142.7 Examination of merchandise.

No merchandise for which the entry
documentation required by § 142.3 has
been filed shall be released until it has
been examined, or until adequate sam-
ples have been taken in the case of
merchandise which is to be classified
and appraised by means of samples,
unless this requirement ‘s waived by
the district director ir. accordance
with section 499, Tariff Act of 1930, a<
amended (19 U.S.C. 1499).

§142.19 Release of merchandise under the
entry summary.

Merchandise, for which an entry
summary serves as both an entry and
an entry summary, shall not be re-
irased from Customs custody until an
appropriate bond has been filed, or
the entry has been liquidated, as fol-
iows:

ta) Bond. Merchandise not designat-
ed for exaraination may be released to,
cr upon the order of, the carrier if an
cniry bond is filed on Customs Form
7351, 7555, or 7595, in an amount de-
termined in accordance with Part 113
of {his chapter. Merchandise designat-
4 for examination may be released
under the entry bond after examina-
tion nas been completed if:

(1) It has been found to be truly and
correctly invoiced,

(2) It is entitled to admission into
the commerce of the United States,
and

(3) Its release is not precluded by
any law or regularicn. If merchandise
is entered by or or. rghalf of a United

States Governmer: department or

arency, the stipulation prescribed in

£141.102{d) of this chapter shall be ac-

~epied in place of a bond,

(o) After liquidation. If a bond has
r.ot been filed in accordance with para-
rraph’(dy ¢f this section. the merchan-
dise shall not be released before:

(1) The entry has been liquidated
and the full amount of all duties and
taxes due, including dumping or other
special duties and charges, has been
paid, or the right to free eniry estab-
lished.

(2) The district director determines
that the merchandis¢ may be admitted
into the commzrce of the United
States, and

(3) All documents relating to the
merchandise which are required by
law or regulation have been filed.
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- Section 152.2 of Titlie 19 of the
CFR regarding notices to importers
of rejection of transaction values.

§152.2 Notification. to importer of in-
creased duties.

If the district director believes that
the entercd rate or value of any mer-
chandise is too low, or if he {inds that
the quantity imparted cxceeds the en-
tered quantity, and the estimated ag-
gregate of the increase in duties on
that entry exceeds $15. he shall
promptly notify the importer on Cus-
toms Form 5561, specifying the nature
of the difference on the notice. Ligui-
dation shall be made promptly and
shall not be withheld for a period of
more than 29 days from the date of
mailing of such notice unless in the
judgment of the district director there

are compelling reasons that would
wairant such action.
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~ Part 158 of Titte 19 of the CFR
regarding attowances for lost or
damaged merchandise.

£ i58.0 Scope.

This part sets forth general rules for
granting relief from duties on mer-
chandise which is lost, damaged, aban-
doned, or exported.

Svbpart A-—Lost or Missing Packages
and Deficiencies in Confenis of

~

Packages .

§ 158.1 Definition of “permitied” mer-
chandise,

For the purpose of this subpart,
merchandise is ““permitted” when Cus-
toms authorizes the carrier bringing
the shipment to Lhe port to make de-
livery to the consignee or the next car-
rier and:

(a) These parties in interest, or their
agents, make a joint determination of
tie quantities being delivered, or,

(b) The carrier bringing the ship-
ment to the port, at its option, inde-
perndently declares the quantities
available for delivery by filing with
the district director, no later than the
close of business on the next werking
day after a determination of quanti-
Lies is made, a signed statement that:

(1) An independent determination of
quantities of merchandise available
for delivery has been made, with the
date of the determination shown;

(2) At least 4 days have elapsed since
the consignee or his agent was notified
thut Customs has authorized delivery:
and, '

(3) The merchandise was and is
available {or delivery.

8§ 158.2 Shortages in puckages released
under immediate delivery or entry.

An importer may file an entry sum-
rnary for consumption or an entry
summary for warehouse for less than
the invoiced and manifested number
of packages in a shipment "permitted”
and delivered to him or deposited in a
bonded warehouse under the immedi-
ate delivery procedure in § 142.21 of
this chapter, or under the entry docu-
mentation {n § 142.3(a), if he files with
the enlry summary a Customns Forrmi
5831 in triplicate. The Customs Form
5931 shall be executed by both the im-
porter and the imgporting carrier or
bonded carrier, as appropriate, and
shall contain a declaration by the car-

ricr that the missing packages were
not avaiiable for delivery within the
provisions of section 448(a), Tariff Act
of 1930, as amended (19 U.8.C.
1448¢a)).

[T.D. 72-258. 37 F'R 20171, Sept. 27, 1872, as

amended by T.D. 79-221, 44 F'R 46829, Aug.
9, 1973}



§158.3 Allowance for lost or missing
packages inciuded in an entry sum-
mary.

Allowance shall be made in the as-
sessment of duties for lost or missing
packages of merchandise included in
an enry summary whenever it is es-
tablished to the satisfaction of the dis-
trict director before the liquidation of
the entry summary becomes final that
the merchandise claimed to be lost or
missing was not “permitted.” Aclaim for
such allowance shall be made on Cus-
toms Form 5931, in triplicate, executed
by theimporter and the importing carri-
er or bonded carrier. as appropriate.
When the importing or bonded carrier
refuses to execute the Customs Form
5931, a claim may be allowed if the im-
porter properly executes the Customs
Form 5931 and attaches copies of the
dock receipt or other document evi-
dencing nonreceipt of the lost or miss-
ing packages.

[T.D. 72-258, 37 FR 20171, Sept. 27, 1972, as

amended by T.D. 79-221. 44 FR 46829, Aug.

9, 19791

§158.4 Liability of carrier for lost or
missing packages.

Upon a joint determination or indc-
pendent determination of quantity as
set forth in § 158.1 (a) or (b) resulting
in the merchandise being “permitted,”
the carrier shall be responsible only
for any discrepancy between the mani-
fested quantity and the “permitted”
quantity. In the case of an importing
carrier, when there is a difference be-
tween the quantity showri on the
inward foreigh manifest and the quan-
tity “permitted,” liquidated damages
or dutijes shall be assessed under the
provisions of the carrier's bond or
under the provisions of section 448,
Tariff Act of 1930, as amended (19
U.S.C. 1448). unless the carrier cor-
rects his manifest (see §4.12 of this
chapter). In the case of a bonded carri-
er, liquidated damages for lost or miss-

ing merchandise shall be assessed in
accordance with § 18.8 of this chapter.

8§ 1587 Deficiencies in contents of pack-
ages—general.

An allowance shall be made in the
assessment of duties for deficiencies in
the contents of packages when, before
the liquidation of the entry beccmes
final. the importer files:

(a) In thie case of a concealed short-
age, a Customs Form 5931, in tripli-
cate, excecuted by the importer alone,
and the dlstrict director satisfies him-
self as to the validity of the claim; or,

(h) In the case of an unconcealed
shortage, a Customs Form 5921, in
triplicate, executed by both the im-
porter and the importing or bonded
carrier, as appropriate.

VAL/1/Add.1/Suppl.3
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~ 8158.6 Deficiencics in contents of exami-

nation packages.

Allowance for deficiency in the con-
tents of any examination package re-
ported to the district director by a
Customs officer shall be made in the
liquidation of the entry. No Customs
officer except one making an examina-
tion contemplated by sec..on 499,
Tariff Act of 1930, as amended (19
U.S.C. 1499), shall report a supposed
deficiency to the district director
unless it is established te the satisfac-
tion of the reporting officer that the
merchandise was not imported.

(Sec. 499, 46 Stat. 728, as amended: 19
U.S.C. 1499)

§158.7 Allowance for reduction or loss of
merchandise by a natural force or by
leakage.

Merchandise subject to ad valorem,
specific, or compound rates of duty
found at the time of importation to be
reduced or diminished by a natural
force, such as evaporation, or by leak-
age. shall be appraised in its coendition
as imported, with an allcwance made
in the value, weight, quantity, or
measure Lo the extent of the reduction
or loss, except when forbidden by law
or regulation.

(R.S. 251, as amended, sec. 492, sec. 624, 46
Stat. 728. as amended, 759 (19 U.S.C. k6,
1489, 1624).)

[T.D. 78-448, 43 FR 53713, Nov. 17, 1978]



Subpart B—Damaged or Defective
Marchandise

§ i58.11 Merchandise completely worth-
less at time of importation.

(a)  Nonperishable merchandise.
When a shipment of nonperishable
merchandise, or any portion therecof
which shall have been segregated from
the remainder of the shipment under
Customs supervision at the expense of
the importer, is found by the district
director tc¢ be entirely without com-
mercial value at the time of importa-
tion by reason of damage or deteriora-
tion, an allowance in duties on such
merchandise on the ground of nonim-
portation shall be made in the liquida-
tion of the entry.

(b)) Perishable merchandise. In the
case of perishable merchandise, an al-
lowance in duties may be made under
the following conditions:

(1} An application f{or such allow-
ance shall be filed with the district di-
rector on Customs Form 4315 i dupli-
cate, within 96 hours after the unlad-
ing ol the merchandise and before any
of the shipment invelved has been re-
moved {rom the pier (or other area
permitted under § 142.2(b)(2) of this
chapter) pursuant to the entry permit.

(2) Should an appiication filed in ac-
cordance with paragraph (0)(1) of this
section  be  withdrawn,  the  ner-
chandise involved shall thereafter be
refeased upon presentation of an ap-
propriate permit.

(3) Allowance in duty shall be made
in the liquidation of the entry on such
of the merchandise covered by the ap-
plication as is found by the district di-
rector to be entirely without commer-
cial value by reason of damage or dete-
rioration,

(Sec. 506, 46 Stat.
U.8.C. 15067

(T.I3, 72-258. 37 FR 20171, Sept. 27, 1972, as
amended by T.D. 76-220, 41 FR 33248, Aug.
a 14976)

732, as amcended; 19

# 15812 BMerchandice partially damaged at
time of importaticn.

(a) Allowance in velue. Merchandise
which is subject to ad valorem or com-
pound duties and found by the district
director to be partially damaged at the
wvime of importation shall be appraised

VAL/1/Add.1/Suppl.3
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in its condition as imperted, with an
allowance made in the value to the
extent of the damage. However, no sli-
lowance shall bc made when forbidden
by law or regulation; for example,
schedule 6, part 2, headnote 4. Tariff
Schednles of the United States (1.9
U.S.C. 1202} provides that no allow-
ance or reduction of duties for partial
damage or !'0ss in consequence of dis-
coloratior. ov rust occurring before im-
portation zinall be made upon iron or
steel or uman any article of iron or
steel.

(k) Nc¢ allowance in specific dulics.
In the case of merchandise subject to
specific or compound duties and found
to be partiaily daihaged at the time of
importation, no ullowance may be
made in the specific duties or in the
weight, quantity, or measure (except
that an allowance for any excessive
moisture or other Impurities may be
made in accordance with §158.13).
However, any pari of the shipment
which is totally worthless a d can be
segregated from the rest of the ship-
meni may be treated as a nonimporta-
tion in accordanze witn § 158.11.

(Sec. 506, 46 Stat.
U.8.C. 15G6)

732, as amended; 19

§158.13 Excessive moisture and other im-
purilies.

(a) Application by imporier. An ap-
plication for an allcwance in duties
undéer section 507, Tariff Act of 1830
(19 U.S.C. 1507), for excessive mois-
ture cor other impurities not usually
found in or upen such or siinilar mer-
chandise shall be made by the import-
er on Custorns Forni 4315, The appli-
cation shall be filed with the district
director withinn 10 diys after the
report of weight or gauge has been re-
ceived by the district director or
within 10 days afier the date upon
which tine eniry or & “elated document
was endorsed to shww that inveice
weight or gauge tus Seen arcepted by
the Customs inswecior or clher Cus-
toms officer.

(b) Allowance by distriet direclor If
the district director is satisfied after
any necessary investigation that the
merchandise contains excwssive maig-
ture or other Impurities riot usualy
found in or upon such or similar mer-
chandise, he shall make allowance for
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the amount thereof in the liquidation
of the entry.

(&) Limitations on allowunce. No al-
lowance under this section shall be
made when forbidden by law or regu-
lation; for ecxample, schedule 1, part
6B, headnote 2, Tariff Schedules of
the United States (19 U.S.C. 1202),
provides that no allowance in weight
shail be made for dirt or other impuri-
ties in seed of any kind provided for in
that subpart.

(Sce. 507, 46 Stat. 732; 19 U.S.C. 1507)

merchandise  con-

§ 158.11 Perishable
der.ned.

(a) Applicction by importer. When
fruit or other perishable merchandise
has been condemned by health offi-
cers or other legally constiluted au-
thorities within 10 days after landing,
an importer who desires allowance in
duties under section 506(2), Tarif{f Act
of 1930, as amended (19 U.S.C.
1506¢2)), shall within 5 days after such
condemnation file with the district di-
rector written notice of the conderans-
tion. T'he date of landing in the case of
merchandise f{orwarded wunder an
entry for immediate transportation is
the date of arrival at the port of desti-
nalion.

() Allowance in duties. If the dis-
trict dircctor is satisfied after any nec-
essary investigation that the claim is
valid. allowance in duties shall be
made in the liquidation of the entry.
Such allowance shall be limited Lo per-
ishable goods condemned by the
health officers or authorities in the
original package, unless segrogation of
the merchandise was under constant
Customs supervision at the importer's
expense.

(See, 506(2), 46 Stat. 732, as amended; 19
U.8.C. 1506¢2))

Subpart C—-Casualty, Loss, or Theft
While in Customs Custody

§I58.21 Allowance in duties for casualty,
losy, or theft while tn Customs custody.

Section 563(a), Tarilf Act of 1930, as
amended (19 U.S.C. 1563(a)), provides
for alliwance in duties upon satisfac-
tory proof of the loss or theft of any
merchtandise  while in the public
stores, or of the actual injury or de-

struction, in whole or in part, of ary
merchandise by accidental fire or
other casualty. while in bonded ware-
house, or in the public stores, or while
in transportation under bond, or while
in Customs custody although not in
bond, or while within the limits of any
port of entry and before having becn
landed under Customs supervision,
Such allowance is subject to the condi-
tions set forth in this subpart.

§ 158.21a Time period.

An abatement or refund of duties
shall be made in the case of injury to,
or destruction o., merchandise in a
bonded warehouse as a rcsult of acci-
dental fire or other casualty only if
the fire or casualty occurs within 3
years from the date of imporiation.

{7.D, 79-221, 44 FR 16829, Aug. 9, 1874}

f158.22 Not applicable when allowances
made under other provisiens.

The procedures in this subnart do
not ap., in cases where allowances in
duties are made under Subpart A or
Subpart B of this part, or § 18.6 of this
chapter.

§158.23 Filing of application and evidence
by importer.

Within 30 days from Lhe date of-his
discovery of the loss, theft, injury, or
destruction, the importer shall file an
application in duplicate on Customs
Form 4315, and within 90 days from
the date ¢l discovery shall file any evi-
dence required by § 158.26 or § 158.27.

S 15K.24

The application and evidence shall
be filed with the district director at
the port where the loss, theft, injury,
or destruction occurred. In the case of
total loss of merchandise by fire or
other casualty while in transportation
under bond, the application and evi-
dence shail be filed with the distriet
director at the port at which the
transportation entry was made. In the
case of partial destruction of or injury
to such merchandise, the application
and evidence shall be filed with the
district director at the port of destina-
tion, except that if the merchandise is
returned to the port at which the

Place of fiting.



transporiation eniry was made, the
application shall ve file« at that port.

§158.25 Partiial destruction or injury.

In the case of partial destruction or
injury, no application shall be enter-
tained unless the district director shall
have had an opportunity to examine
the merchandise or the remainder
thereof for the purpose of fixing the
percentage of injury or destruction.
Whether the duty involved is ad va-
lorem, specific, or comgpound, the per-
centage of injury for the purpose of
the allowance shall be determined by
compa~ing the market value of compa-
rable sound merchandise with the net
seivage value of the injured merchan-
dise computed on the basis of the
market value of comparable injured
merchandise, such comparison to be
made as of the time and place of ex-
amination.

§158.26 Loss or theft in public stores.

In the case ot alleged loss or theft
while the merchandise is in the public
swores, there shall be filed a declara-
tion of the importer, owner, or ulti-
mate consignee that he did not receive
the merchandise and that to the best
of his knowledge and belief it was lost
or stolen as alleged in the application.
If the alleged loss or theft consisted of
only a part of an examination package
and was discovered after the release of
the package from Customs custody,
the following evidence shall be submit-
ted:

(a) A declarstion of cach cartman,
lighterman, or other carrier handling
the package belween the public stores
ana the place of delivery, setting forth
the condition of the package at the
time of receipt and delivery by him
and whether or not there was an ab-
straction of the merchandise while the
packapge was in his possession.

(b) A declaration of the person who
first reccived the package for the im-
porter, owner, or ultimate consignee as
to whether or not he examined the
package at the time of receipt, and, if
50, as to {ts condition at that time.

(c) A declaration of the person who
opened the package after release from
Customs custody that the alleged
missing merchandise was not found by
him in the package or elsewhere.
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§ 168.27 Accidentsl fire or other casuslty.

In the case of injury cr destruction
by accidentzl fire or other casually,
the following evidence shall be submit-
tea:

(a) A declaration of the master of
the vessel, the conductor or driver of
the vehicie, the proprietor of the
warchouse, or other person (except a
Customs officer) having charge of the
merchandise at the time of casualty,
stating:

(1) The time, place, and nature of
such casualty;

(2) That the merchandise was on
board the vessei or vehicle, in the
warehouse, or otherwise in his charge,
as the case may be, at the time of the
casualty; and

(3) That il was totally destroyed and
there is no probability of recovering or
saving any part thereof, or that it was
injured as the result of the casualty.

(b) The bill of lading, the entry suin-
mary (where appropriate) a~d the in-
voice covering the merchana.se, or cer-
tificd copies of the foregoing, unless
such documents are already in the
possession of the district director at
the port where the claim is filed.

(¢c) A copy of the insurance apprais-
er's report, if any.

[T.D. 72-258, 37 FR 20171, Sept. 27, 1972, as
amended by T.D. 79-221, 44 FR 46829, Aug.
G, 19791

§ 15K.28 Waiver of evidence.

The district director may waive the
preduction o! any of the evidence re-
quired by tnis subpart if the validity
of the c¢claim is otherwise established to
his satisfaction.

§ 158.29 Decision by district director.

When the application and evidence
have been received ahd examined by
the district director. he shall deter-
mine whether the desired abatement
or refund of duty shall be made and
notify the importer of his decision.

§ 158,10 Review of district director's deci-

sion.

(a) Filing of petition. The importer
may f{ile with the district director a pe-
tition addressed to the Commissioner
of Customs for a review of the district
director's decision. Such petition shall
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he filed in duplicate within 30 days
frem the date of the notice of the dis-
trict director’s decision, shall com-
pletely identify the case, and shall set
forth in detail the objections to the
district direcior’s decision.

(b) Decision by Commissioner.
When the petition has been filed, the
district director shall promptly trans-
mit both copies thereof and the entire
file to th> Commissioner, together
with a ful! statement of his views.
When the Commissioner’s decision is
received, the district director shall
proceed in conformity therewith.

Subport D—Dostroyed, Abandoned,
or Exported Merchandise

§i58.41 Destruction of prohibited mer-
chandise.

Merchandise regularly entered or
withdrawn for consumption in good
faith and denied admission into the
United States by any Government
agency after its release from Customs
custody, pursuant to a law or regula-
tion in force on the date of entry or
withdrawal for consumption, may be
destroyed under Government supervi-
sion. In such case, the destroyed mer-
chandise is exempt from duty and any
duties collected thereon shall be re-
funded. In lieu of. destruction, the
merchandise may be exported under
Customs supervision in accoerdance
with § 158.45(c).

(Scc. 588(u), 46 Stat. 744, as amended; 19
U.3.C. 1558(a))

§158.42 Abandonmenti by importer witkin
30 days after entry.

Allowance in duties for merchandise
abandoned to the Government in ac-
cordance with section 306(1), Tariff
Act of 1930, as amended (19 U.S.C.
1506(1)), shall be subject to the follow-
ing conditions:

(a) Minimum quantily tc be abnn-
doned. The merchandise being aban-
doned shall repiesent 5 percent or
more of the total value of all the mer-
chandise of the same class or kind en-
tered in the invoice in which the mer-
chandise being abandoned appears.

(b) Application within 30 days. The
importer shall file written notice of
abandonment with the district direc-

tor at the port where the entry wis
filed within 30 days after the date of
entry, or, in the case of examination
packages, within 30 days after relecase,
whether or not delivery is taken by
the importer iinmediately after entry
or release as the case may be.

(¢) Delivery of merchandise. Within
the 30-day period set forth in para-
graph (b) of this section. the importer
shall deliver the abandoned merchan-
dise to such place as the district direc-
tor specifies, unless the district direc-
tor is satisfied that the merchandise is
so far destroyed as (0 be nondelivera-
ble.

(d) Identification of merchandise.
The importer shall identify the aban-
doned merchandise with that de-
scribed in the invoice used in making
entry to the satisfaction of the district
director, who shall make such exami-
nation as may be necessary to verify
such identification,

(e) Segregation and repacking.
When repacking is necessary to segre-
gate the abandoned merchandise from
the remainder of the shipment, such
repacking shail be done at the expense
of the importer and under C ~tonis su-
pervision.

(Sec. 506, 46 Stat. 732, as amended; 19
U.S.C. 1506)

§158.43 Abandonment or destruction of
merchandise in bond.

Allowance in duties for merchandise
entered under bond destroyed under
section 557(c), Tariff Act of 1930, as
amended (19 U.S.C. 1557(c))., or for
merchandise in bonded warehouse
avardoned ‘o the Government under
sectiun 563(b), Tariff Act of 1930, as
amended (19 U.S.C. 1563(b)), shall be
subject to the following conditions:

(a) Application by imporier. The im-
porter shall file an application for
abandonment or destruction of mer-
chandlse in bond with the district di-
rector on Customs From 3499, with
the title modified to read ‘“Application
and Permit to Abandon (or Destroy)
Goods in Bond.” When an application
is for permission to destroy, the pro-
posed method of destruction shall be
stated in the application and be sub-
ject to the approval of the district di-
rector,



(h) Concurrcnce of warchouse pro-
prictor. An ap:lication to abandon or
destroy warehoused merchandise shall
nee be approved unless concurred in
Ly the warehouse proprietor.

() Abandonment—(1) Costs. When
in the opinion of the district director
the  abandonment of merchandise
under section 563(b), Tariff Act of
1930, as amended (19 U.S.C. 1563(b)).
witll involve any expensce or cosi Lo Lthe
Government, or if the merchandise is
worlhless or unsalable, or cannot be
sold for a sum sufficient to pay the ox-
penses  of  sale, such abandonment
shall rot be permitted unless the im-
vorter deposits a sum which in the
opinion of the district dircetor will be
sufficient to save the Gaovernment
harmless from any expense or cost re-
sulting from such abandonment. The
sum 50 advanced shall be placed in a
special deposit account aud expended
o cover the cost of destruction or to
meet any deficiv shoeuld the merchan-
dise he sold and the proceeds ol sale be
less than the expenses of such sale.
After meeting such expenses or defi-
cit, any balance remaining shall be re-
funded to the importer, However, the
applicant may elect to desiroy such
meoerchandise under Customs supervi-
sion pursuant to the provisions of see-
Linny 387TCed, Tavifl Act of 1030, as
annidend 19 U0.8.CL 1557 (e,

2 ome period. The immporter may
avandon his warechonsed merchandise
voluntarily to the Gevernment withiin
3 vewrs from the date of importation,

iy Destruction—1) Costs. Destruc
tion o merchandise uander section
SoTees Tanff Act of 1930, as sanended
1 {0S.CO1H5T0e), shall be at the ex-
petise ol the imperter.

2y Time period. The importer may
ricgiest destruction of his warchoused
merehandise within 5 vears from the
date of importation,

i) Action by district director, When
the conditions set foith in paragraphs
(a1 rewrrh «d) of this section are mel,
e dhstriet direcear may grant applica-
tons anc make an allowance in dutices
fae the merchandise abandoned or de-
stroved. inoany case where  douit
caia Uhre nwetter syl be orefersed b
Phe Sotaminsioner of Custoias,

e RRTO0G4, dy Sl Td4. as nmeded,
Tdh. as wincended: 19 U.S.C. 1557, 1563)
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[T, 72-258, 37 FR 20171, Sept. 27, 1972, as
amended by T.D. 79-221, 41 FR 46829, Aug.
9, 1979]

ubundoned mer-

§ 15841 Disposition of
chandise.

a) General condilions. The disposi-
tion of merchandise abandoned to the
Government pursuant to § 158.42 or
§ 158.43, and not retained for cofficial
use, shall be governed by the regula-
lions of the General Services Adminis-
tration applicable to tlie United States
Custom Scrvice.

(b) Sale of merchandise. If the mer.
chandise is cleared for sale, it shall be
sold in accordance with the applicable
provisions of Part 127 ¢f this chapter,
unless it is worthless or it appears
probable that the expenses of sale will
excoed the proceeds. If the merchan-
dise is sold, no part of the proceeds
shall be returned to the importer.,

(¢c) Disposilion of worthless mer-
chandise. If the merchandise or any
part thereof is worthless or . appears
probable that the cxpenses of its sale
will exceed the proceeds, it shall be de-
stroyed or otherwise disposed of as the
distriet dircetor shail specify. The dis-
trict director shail insure that such
merchandise is desiroyed or removed
frozn the control of the importer to
avoid the possibility of any part of the
same merchandise being made the sub-
irct of another application.

(Sees MG, 563(h). 46 Stat. W32, as amend-
ed, 46, as amended: 19 ULS.C. 150601,
1363hy (08, 251, as amended, sec. 624, 46
Star. 759 (19 U.S.C. 66, 16240

[0, 72-258, 37 FR 20171, Septl. 27, 1972, as
mnended by TUD. 77-12, 11 FR 56629, Dec,
Sh, 1074)

8 i858 15

(a) From continuous Customs custo-
di. Merchandise in Customs custody
for which entry has not been complet-
cd and merchandise which has re-
mained in continuous Customs custo-
dy that is covered by a liguidated or
unliguidated consumption entry may
be exported under Customs supervi-
sion in accordance with §§ 18.25-18.27
of this chapter, with refand of any
dutiecs thiat have been paid.

b)Y Afler release from Customs custo-
dy. lxcept as provided for in para-
graphs (¢) and (d) of this section, no

Exportation of merchandise.
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refund or other allowance in duties
shatl be made because of the exporta-
tion of merchandise after ils release
from Customs custody unless a draw-
back of duties is expressly provided for
by law (see Part 22 of this chapter).

(c) Prohibited mcrchandise. If mer-
chandise has been regularly entered or
withdrawn for consumption in good
faith and is thereafter found to be
prohibited “ntry under any jaw of the
United States, it may be exported
under Customs supervision in accord-
ance with §§ 18.25-18.27 of this chap-
ter, with refund of any duties that
irave teen paid. In lieu of exportation,
the raerchandise may be destroyed in
accordance with § 158.41.

(d) Not legally marked merchandise.
Vhen merchandise found to be not le-
gally marked is exported or destroyed
under Customs supervision after once
having been released from Customs
rusiody, as provided for in section
304(¢), Tariff Act of 1930, as amended
(19 U.S.C. 1304(¢)), such exportation
or destruction shall not exempt such
merchandise frem the payment of
duties other than the marking duties.

(Sec. 558, 46 Stal. 744, rs amended; 19
U.S.C. 1558,
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- Part 159, Subpart C of Title 19 of the CFR regarding
currancy conversion.

Subpari C—Conversion of Forelign
Currency

§ 169.31 Rates to be used.

Except as otherwise specified in this
subpart, no rate or rates of exchange
shsall be used to coinvert foreign cur-
rency for Cistoms purposes other
than a proclaimed rate or certified
rate or rates.

§159.32 Date of exportation.

The date of exportation for currency
conversion shall be fixed in accordance
with § 152.1¢c) of this chapter.

$15%.33 Proclaimed rate.

if a rate of exchange has been pro-
claimed by the Secretary of the Treas-
ury in accordance with 31 U.S.C.
372(a) for the currency involved, such
proclaimed rate shall be used unless it
varies by 5 percent or more from the
certified daily rate for the date of ex-
portation as set forth In §159.35. In
Jetermining the percentage of vari-
ation between the proclaimed xute and
the certified rate, the difference be-
tween the two rates shall be divided by
the certified rate.

§159.34 Certified quarierly rate.

(a) Countries for which quarlerly
rate is ceriified. For the currency of
each of the following foreign coun-
tries, there will be published in the
Customs Bulletin, for the quarter be-
ginning January 1, and {or each quar-
ter thereafter, the rate or rates first
certified by the Federal Reserve Bank
of New York for such foreign currency
for a day in that quarter:

Australia, Austria, Beigium, Canada, Den-
mark, Finland, France. Germany. India,
Ireland. Italy, Japan, Malaysia, Mexico,
Netherlands, New Zealand, Norway, Por-
tugal, Republic of South Africa, Spain, Sri
Lanka (Ceylon), Sweden, 3Switzerland,
United Kingdons,

() When curtified quarterly rate is
used. The certified quarterly rate es-
tablished under paragraph (i) of this
section shall be used for Customs pur-
poses for any date of exportation
within the quarter, except in the fol-
lowing cases:
(1) Proclaimed rate. If a rate has
veen proclaimed by the Secretary of
the Treasury under §159.33 which
does not vary by 5 percent or more .
from the appropriate certified dalily ’
rate, notice of such variance shall bhe
published in the Customs Bulletin sud
the proclaimed rate shall be used for
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Customs purposes in connecticn with
merchandise exported on such date.

(2) Certified daily rate. If the certi-
fied daily rate for the date of exporta-
tion varies by 5 percent or more from
the certified quarterly rate, notice of
such variation and the rate or rates
certified for such day shall be pub-
lished in the Customs Bulletin, and
such certified daily rate shall be used
for Customs purposes in connection
willln merchandise exported on such
day.

§159.35 Certified daily rate.

The dally buying rate of foreign cur-
rency which is determined by the Fed-
eral Reserve Bank of New York and
certified to the Secretary of the Treas-
ury in accordance with 31 U.8.C.
372(¢)2) shall be used for the conver-
sion of foreign currency whenever a
proclaimed rate or certified quarterly
rate is not applicable under the provi-
sions of §§ 159.33 and 159.34. If the
date of exportation '; one on which
banks are generaliy closed in New
York City, then the certified daily rate
for the last preceding business day
shall be considered the certified daily
rate for the day of exportation.

§159.36 Multiple certified rates.

The following procedures shall apply
when the Federal Reserve Bank of
New Yorx certifies two or more rates
of exchange (e.g.. official and free) for
a foreigm currency:

{a) Rates to be published. When the
Federal Reserve Bank of New York
certifies two or more rates of ex-
change for the currency of any coun-
{ry, those rates will be published in
the Customs Bulletin,

(b) Laws of country of exporiation
Sollowed. When multiple rates havs
been certified for a foreign currency,
the rate to be used for Customs pur-
poses shall be the type of certified
rate which the district director is satis-
fied. from information in his own files,
information obtained and presented to
him by the importer, or informaticn
obtained from other sources, is uni-
formily applicable under the iaws and
repulations of the country of exporta-
tion to the particular class of mer-
chandise on the date of exportation.
In cases where two or more types of

certifird rates are uniformly apwlich--
bl¢ on @ percentage bases, each type of
certified rate shall be used for the per-
centage of value to which it is applica-
ble. The percentages used shall be
these which reflect realistically the
percentage for which each type of rate
is uniformly applicable urder the laws
and regulations of the country of ex-
portation on the date of exportation.

(c) Procedure when multiple certified
rates nof uniformly appiicable. If the
district director has credible informa-
tion that a type of rate or combination
of types of rates which would other-
wise be applicable under paragraph (b)
of this section were not required or
permitted, as the case may be, under
the laws and regulations of the coun-
try of exportation to be used uniform-
ly during any period in cornnection
w.th the payment for all merchandise
of the class involved, he shzall immedi-
ately submit a detailed report to the
Commissioner of Customs, and shall
suspend appraisement and liquidation
a5 Lo all merchandise of the class in-
volved exported to the United States
during the period involved, until
instructions are reccived from the
Commissioner of Customs.

(d) Rate for merchandise diffcrent
Srom rale for costs. 1f the district di-
rector has credible information that a
type of rate or combination of types of
rates not applicable to payment for
the merchandise was required or per-
mitted in payment of costs, charges, or
expenses, the currency conversions for
the exchange covering payment for
the merchandise and for the exchange
covering such costs, charges, or ex-
penses shall be calculated scparately,
In deducting nondutiable  costs,
charges, or expenses, the foreign ex-
change shall be at the rate or rates ac-
tually used in payment of such costs,
charges, or expenses, whether or not
certified in accordance with § 159.34 or
§ 159.35. If the costs, charges or ex-
penses are dutiable, they shall be cal-
culated according to the rules set
forth in this stbpart. In the event thet
any type of rate uniformly applicable
to payvment of such dutiable costs,
charges, or expenses for merchandise
of the class involved was a type of rate
not certified in  accordance with
§ 159.34 or §159.35, the district direc-
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tor shall immediately submit a de-
tailed report to the Commissioner of
Customs, and shall suspend appraise-
ment and liquidation as to all mer-
chandise of the class involved export-
ed to the United States during the
period involved, until instructions are
received from the Commissioner.

§159.37 Suspension of certification of
rates.

Whenever the Federal Reserve Bank
of New York advises that its certifica-
tion of rates for a currency is being
suspended pending determination of
the q'.estion whether it will certify
multiple rates for that currency, the
following procedures shail apply:

(a) Notification of suspension. Cus-
toms field cificers will be informed
when certification of a currency is
being suspended. Currency informa-
tion received from the Federal Re-
serve Bank, or otherwise available,
which might be helpful in calculating
estimated duties durii.g the period of
suspension will be furnished to the
Customs field officers.

(b) Suspension of liquidation. In any
case where for the purposes of the as-
sessment and collection of duties it is
necessary to determine the proper rate
or rates for a currency during the
period when it has been suspended
from certification, appraisement and
liguidation shall be suspended until re-
sumption of certification.

(¢) Resumption of certlification.
When certification is resumed by the
Federal Reserve Bank, the procedures
in § 155.36 shall apply.

§1559.38 Ra‘es for estimated duties.

For purposes of calculating esstimat-
ed duties, the distriet director shall
use the rate or rates appearing to be
applicable under the instructions in
this subpart to¢ the raerchandise in-
volved. When it is not yet known what
certified rate or rates are applicable or
nc rate has been certified, the district
director shall take into account all the
information in his possession and shall
use the highest rate or combination of
rates (i.e.. the rate or combination of
rates showing the highest amount of
United States money), certified or un-
certified as the case may be, whirn
could be applicable.
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- Part 174 of Title 19 of the CFR regarding importers’
rights of appeals.

PARY 174—PROTESTS

174.0 Scope.

Subpart A-——Ganaral Provisions

134.1 Definitions. .
174.2 Applicability of provisions.
1343 Power of attorney to file protest.

Subpart B-—Protests

See.

174.11 Matters subject to protest.

174.12 Filing of protests.

174.13 Content of protests.

- 174.14 Amendment of protests.

174.15 Consolidation of protests filed by
different parties,

174.18 Limitation on protests after reiigqui-
dation.

Subpart C—Review and Disposition of Prolests

174.21 Time {or review of protests.

174.22 Accelerated disposition of protests.

174.23 Further review of protests.

174.24 Criteria for further review.

174.25 Application for further review.

174.26 Review of protests after application
for further review.

174.27 Disposition after further review.

174.28 Consideration of additional argu-
ments.

174.28 Allowance or denial of protests.

174.30 Notice of denial of protest.

174.31 Judicial review of denial of protest.

174.32 Publication.

AUTHORITY! R.S. 251, as amended, sec. 624,
46 Stat. 759; 19 U.E.C. 66, 1624. Subpart B
alro issued under sec. 514, 46 Stat. 7386, as
amended: 19 U.S.C. 1514, Subpart C also
issueC under sec. 515, 46 Stat. 736, as
amended, 19 U.S.C. 1515.

Sovurce: T.D. 70-181, 35 FR, 13429, Aug.
22, 1970, unless otherwise noted.

§174.0 Scope.

This part deals with the administra-
tive review of decisions of the district
director, including the requirements
for the filing of protests against such
decisions, amendment of protests,
review and accelerated disposition, and
provisions dealing with further admin-
istrative review.

Subpart A—Genersl Provisions

§174.1 Definitions.

When used in this part, the follow-
ing terms shall have {he meaning indi-
cated:

(a3 District director. “District direc-
tor’” means the district director of Cus-
tems at a headquarters port other
than che port of New York, N.Y.. and
the regional commissioner of Customs
{for Custems Region II at the port of
New York, N.Y.

(b) Further review. “Further review"
means review of the decislon which is



the subject of the protes! by Customs
officers on a level highei than the ais-
trict. and in Region II by Customs of-
ficers whe did not participate directly
in the decision which is the subject of
the protest.

§174.2 Applicability of provisions.

(2) In general. The provisions of this
part shall be applicable to protests
azainst dec’sions involving:

(1) Articles excluded from cntry or
entered or withdrawn from warchouse
for consumption on or after Qctober 1,
1970;

(2) Articles entered or withdrawn
from warehouse for consumption prior
to October 1, 1970, for which appraise-
ment has not pecome {inal by October
1, 1970;

(3) Articles entered or withdrawn
from warchouse for consumption prior
to October 1, 1970, for which the ap-
praisermient has becoine [inal but with
respect to which the entry has not
been liquidated prior to October 1,
1970;

(4) Articles ontered. or withdrawn
from warchouse for consumption with
respect Lo which the entry has been
liquidated prior to October , 1970, if

(1) The time for filing a protest has
not expired and a protest hias not been
filed prior to October 1, 1970; or

(ii) A protest has been filed and has
not. been disallowed in whole or in part
be{ore October 1, 1870; or

(8) Articles excluded from entry
before October I, 1970, with respect to
which

(1) The time fcr filing a protest has
not expired and a protest has not been
filed prior to Gclober 1, 1970, or

(iiy A protest has been filed and has
not been disallowed in whole or in part
before Octobor 1, 1970.

(b)Y Limitation—(1) Appraisement
nol final. When the appraisement of
articles entered or withdrawn from
warehouse for consumplion prior to
October 1, 1970, is not finai by Octo-
ber 1, 1970. bceause an appeal for
reappraisement was timely filed prior
to such dale. the provisions of this
part relating to protests shall be appli-
cable to a protest filed after the
court’s decision on the appeal to reap-
praisement. has become final, Such
protest shall not include issues which
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were raised or could have been raised
on the appeal for reappraiscment.

(2) Appraisement final. When the
appraisement of articles entered or
withdrawn from warchouse for con-
sumption prior to October 1, 1970. has
bercome final prior to October 1, 1870,
put the entry has not been liguidated
by such date, o protest filed in accord-
ance with the provisions of this part
after such tiquidation shall not include
issues which were raised or could have
been raised on an appeal to reapprai-
sement before the appraisement
became final.

(3) Protest not disailowed. When a
protest filed prio- to October 1. 1870,
has not been disa.lowed in whole or in
part, pefore such date, the provisions
af Lhis part shall be applicable to such
protesis. The time within which any
a :tion must be taken under the provi-
sions of this part with respect to such
a protest shall commence on the date
the protest was in fact filed.

I'T.D. 70-181, 35 FR, 13429, Aug. 22, 1970, as
amended by 1M1, 71-60. 36 FR 3116, Feb. 18,
1971)

§ 1713 Power of atlorney to file protest.

() When required. When a protest is
fited by a person acting as agent or at-
torney 1 fact for the principal, other
than an atterney al law or & custom-
house broker or his authorized era-
ployee acting in his behalf, there shall
have been filed or shall be filed with
the protest a power of attorney which
cither specifically authorizes such
agent to make, sign. and f{ile the pro-
test or grants unlimited authority to
such agent. No power of attorney to
file a protest shall be required in the
followinyg cases:

(1) Attorney at lew. When the pro-
test is filed by an attorney at law as
agent or attorney for the principal,
the signing of the protest as agent or
attorney for the principal by the at-
torriey at law shall be considered a
declaration by him that he is current-
ly a member in good standing of tha
highest court of a State. possession,
territory, commonwealth, or the Dis-
trict of Columbia, and has been au-
thorized to sign and fije the protest
for the principal,

(2) Customhcuse broker or his em-
ployee. When a protest is {iled by a

Iy “‘”D
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customhouse broker, or an authorized
employee acting in his behalf, as agent
or attorney in fact for the principal,
the signing of the protest by the cus-
tomhouse broker or an authorized em-
ployee in his behalf shall be consid-
ered a declaration by the broker that
he or the employee signing in his
behalf, is authorized to sign and file
the protest for the principal. The cus-
tomhouse troker shall have, however,
a general power of attorney to trans-
act Customs business for the principal
on Customs Form 5291.

(b) Execution of power of attorney—
(1) Co-poralicn. A corporate power of
attorney to file protests shall be
signed by a duly authorized officer or
employee of the corporation. If the
district director is otherwise satisfied
as to the authority of such corporate
officer or emplovee to grant such
power of attorney, compliance with
the requirements of § 141.37 of this
chapter may be waived with respect to
such power.

{(2) Partnership. A partnership power
of atltorney to file protests may be
‘signed by one member in the name of
the parinership, provided the power
recites the name of all the members.

(¢) Duration. Powers of attorney
issued by a partnership shali be limit-
ed to a period not to exceed 2 years
from the date of receipt thereo!l by
the district director. All other powers
of attorney may be granted for an un-
limited period.

(d) Revocation. Any power of attor-
ney shall be subject to revocation at
any time by written notice given to
and received hy the district director.

(Sees. 5i4. 515, 46 Stat. 734, as amended; 19
U.S.C. 1514, 1515)

[T.D. 70-181, 35 FR 13429, Aug. 22, 1679, as
amended by T.D. 70-224, 35 FR 16243, Qct.
16, 1970: T.D. 73-175. 38 FR 17487, July 2,
19731

Subpart B—Protests

§174.11 Matters subject to protest.

The following decisions of the dis-
trict director, including the legality of
all orders and findings entering into
the same, may be protested under the
provisions of scction 514, Tariff Act of
1930, as amended (19 U.S.C. 1514):

(a) The appraised value of merchan-
dise;

(t) The classification and rate and
amount of duties chargeable;

(¢) All charges or exactions of what-
ever character within the jurisdiction
of the Secretary of the Treasury;

(d» The exclusion of merchandise
from entry or delivery under any pro-
vision of the Customs laws;

(e) The hquidation or reliquidation
of an entry, or any modification there-
of;

(f) The refusal to pay a claim for
drawback: and

(g) The refusal to reliquidate an
entry under section 520(¢), Tariff Act

of 1930, as amended (19 U.S.C.
1520¢c)).
§174.12 Filing of prolesta,

(a) By whom filed. Protests may be
filed by the importer, consignee, or
the person paying any charge or exac-
tion, filing any claim for drawback, or
seeking entry or dellvery with respect
to merchandise which is the subject of
the decision protested, or his agent or
attorney subject to the provisions of
§174.3.

(b) Form and number of copics. Pro-
tests against decisions of a district di-
rector shall be f{iled in qguadruplicate
on Customs Formt 19 or & form of the
same size clearly labeled “Protost” and
setting forth the same content in its
entirety. in the same order, addressed
Lo the district director. All scheduvles
or other attachments to a protest
(other than sampics or similar exhib-
its) shall also be filed in quadruplicate.

tc) Signature, The protest shall be
signed by the person filing the protest,
or his agent, or atlorney. If the person
filing is not the importer of record or
consignee, he shall include his address
and importer nurnber, if any.

(d) Placc of filing. Protests shall be
filed with the district director whose
decision is protested except that, when
the entry underlying the decision pro-
tested is filed at a port other than the
district headquarters, the protest may
oc¢ filed with the port director at that
port.

(e) Time of filing. Protests shall he
filed, in accordance with section 514,
Tariff Act of 1930, as amended (19



U.s.C. within 90 days after
cither:

(1) The date of notice of liquidation
or religuidation in accordance with
§§ 159.9 or 159.10 of this chapter; or

{2) The date of the decision, involv-
ing neither a liquidation nor reliquida-
tion, as to which the proiest is made
(e.g., the date of an exaction, the date
of written notice excluding n" ~rchan-
dise from cntry or deiivery under any
provision of the Customs laws or the
date of a refusal to reliquidate under
scction 520(¢)(1) of the Tariff Act of
1930, as amended).

() Late of filing. The date on which
a protest is received by the Customs
officer with whom it is required to Le
filed shall be deemed the date on
which it is filed.

(g) Return of fifth copy. If a fifth
copy of the protest is presented for
the purpose of having recorded there-
on the date of its receipt and the pro-
test number assigned thereto. such in-
formatiori shall be recorded thereon
and the fifth copy shall be returned to
the person filing the orotest.

[T.D. 70-181, 35 FR 13429, Aug. 22, 1970, as
amended by T.D. 71-15, 36 FR 778, Jan. 16.
1971. 36 FR 1058, Janh. 22, 1971; T.D. 73-175,
38 FR 17488, July 2, 1973)

1514),

§174.13 Contents of protest.

(a) Contents, in general. A protest
shali contain the following inferma-
tion:

(1) The name and address of the pro-
testant, i.e., the importer of record or
consignee. and the name and address
of his agenl or atlorney if signed by
one of these;

(2) The importer number of the pro-
testant. If the protestant is represent-
ed by an agent having power of attor-
ney. the importer number of the agent
shall aiso be shown;

(3} The number and date of the
entry;

(4) The date of Jiquidation of the
entry, or the date of a decision not in-
volving a liquidatio.. or reliquidation;

(5) A specific description of the mer-
chandise affected by the decision as to
which protest is made;

(6) The nature of, and justification
for the objection set forth distinctly
and specifically with respect to each
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calegory, payment, claim, decision, -
refusal; and

{7) The date of rcceipt and protes
number of any protest previously fileg
that is the subject of a pending appii
cation for further review pursuant tg
Subpart C of this part and that is al.
ieged to involve the same merchandise
and the same issues, if the protesting
party requests disposition in aeccord.
ance with the action taken on such
previously filed protest.

¢b) Mulliple entries. A single protest
may be filed with respect to more than
one entry in any district if all such en-
tries involve the same protesting
parly, and i{ the same category of
merchandise and a decision or deci-
sions common to all entries are the
subject of the protest. In such circum.
stances, the entry numbers, dates of
entry, and dates of liquidation of all
such entries, as well as the ports of
entry where lhey may not coincide,
should be set forth as an attachment
to the protest.

(c) Optional designalion for refuitds.
Ii desired by the importer/consignee
the statement “any refunds with re-
spect to the entry under protest shail
be mailed to the importer/consignee
in care of —— "

(Name and Address of Agent)

may be appended to the protest. This
designation supersedes any existing
designation previously authorized on
Customs Form 4811,

817414  Amendment of protests.

(a) Time for filing. A protest may be
amended at any time prior to the expi-
ration of the 90-day period within
which such protest may be filed deter-
mined in accordance with § 174.12(¢e).
The amendment may assert additional
ciaims pertaining to the administra-
tive decision which is the subject of
the protest, or may challenge an addi-
tional administrative decision relating
to the same category of merchandise
which is the subject of the protest.
For the presentation of additional
grounds or arguments in support of a
valid protest afler the 90-day period
has expired sce § 174.48.

(b) Form and number of copies of
amendmenl. An amendment to a pro-
test shall be flled in quadruplicate on
Customs Form 19 or on a form of the




VAL/1/Add.1/Suppl.3
Page 24

@ame B CES I A B T L
o ¢ e U oad the iopoar bhe Joro,
Sehe il or other adtachments (other
than unples or shnilar exhibits) shafl
also e filed in guadruplicile.

(o Confends. Ao amendment tooa
pro’en onall contain the {ollowing in-
formation .

11 The name, address, and importer
womber of the protesting party, e,
e importer of record or consignee,
vt e name and address of his agent
or attarney if fded by one of Lthese:

1) The number and date of {iling of
the original protest;

14) A spacific deseription of the mer.
enandwse affected by the decision as to
whirh the amendmed to the protesi
s Lled;

3 The nature of and justification
far the objection raisea by the amend-
ment sel forth distinetly and specifi-
callv with respect Lo each ciategory,
pavment, claim, decision, or refusal:
and

15) The date of receipt and protest
nurmber of any protest previously filed
that is the subject of a pending appli-
cation for further review and that is
alleged to involve the same merchan-
dize and the same issues involved in
e araendrment.

Ay By whony filed and Signed. An
amendment, to a4 protest pay be filed
and signed only by the person filing
such protest or | s agent or attorney
subject to the provisions of § 174.3.

ie) Pluce and date of fling. An
amendment Lo a proteat shedl bhe [iled
with the district director or port diree-
ior with whom the protest was filed.
The amerdment shall be deemed filed
on the date it is reecived by the Cus:
toms Gificer with whom it s required
1o be filed.

(fy Retwrn of fifth copy. 1 a fifth
copy of the amendment s presented
for the purpose of having recorded
therearne the date of its receipt, such
information shail be recorded thereon
and the fifih copy shall be returned to
the persan Tiling the amendment,

§17415  Convelidation of protests Giled by
difterent partes.
separnte protests retating Lo one cat-
cory of merchandise coverrd by an
entry shall be considered s a single
protest whelher filed as a single pro-

as separate probests celak.
LAt e, s 0N

i oLnieiest oroan auihor

cr filed
thse Lo thee
maore par
fzed agend.

o Uiva [

§174.16 Limitation on proteats after reli-
quidation.

A protest shall not be filed awainat
the decision of the district direcltor on
religuidation upon any question not
involved in the reliquidation.

Subpart C—Raview and Disposition
of Protasts
#7021 Time for review of protests.

(a) In general. Eixcept as provided in
paragraph (b) of this section, the dis-
wrict direetor shail review and act on a
protest filed in accordance with sec-
tion 514, Tariff Act of 1930, as amend-
ed (19 U.S.C. 1514), within 2 years
frem the date the protest was filed. If
several Limely filed protests are treat-
cd as part of a single protest puar-
suant Lo §174.15, the 2-year period
shall be deerned to run from the dale
the last such protest was filed in ac-
cordance wilh section 514, Tariff Act
of 1940, ns amended (16 U.S.C. 1514).

(L) Protests relating to excluston of
werchadise. 1§ the protest relates to
an achisindsirative action involving ex-
clusion of merchandise from entry or
delivery under any provision of the
Cusioms  laws, the district direclor
stud) seview and act on a protest filed
in accordance with section 514, Tariff
Act of 1930, as amended (19 0.8.C.
thid), within 3% days from the date
the orotest was  {iled, uniless the
person {iling the protest shall request
an additional delay for the purpose of
preseniing evidence or argument with
rospect, to the matters involved in the
proiest. In no event shall the district
director for the Commissioner of Cus-
toms or his designee if the protest is
thie subject of further review as pro-
vided for in §§ 174.25 and 174.26) delay
action on the protest heyond 30 days,
or such additional time period as may
be apreed to by the person filing the
protest. Any protest [lled pursuant to
this paragraph shall clearly so state
on its face.

{T.I>. 74-37, 36 FR 2470, Jan. 22, 1974)



§171.22 Accelerated disposiiion of protest.

(a} Request for accelerated disposi-
tion. Accelerated disposition of a pro-
test filed in accordance with section
514, Tariff Act of 1930, as amended (19
U.S.C. 1514) may be obtained al any
time after 90 days from the filing of
such protest. by filing by registered or
certified mail a written request for ac-
celerated disposition with the district
director Lo whom the protest was ad-
dressed.

(b) Contents of request. A request for
accelerated disposition of protest shall
contain the following information:

(1) "*he name, address, and importer
number of the protestant, i.e., the im-
porier of record or consignee, and the
name and address of his agent or at-
torney if filed by 2ane of these: and

(¢ The date of filing and number of
the protest for which accelerated dis-
position is requested,

(¢) Review following request. The
district director shall review the pro-
test which is the subject of the request
within 30 days from the date of mail-
ing of a request for accelerated dispo-
sition filed in accordance with {he pro-
visions of this section, and may allow
or deny the protest in whole or in
parl.

(dY Failure to zllow or deny prolest
within 30-day period. I the distriet di-
rector fails to allow or deny a protest
which is the subject of a request for
accelerated disposition within 30 days
from the date of mailing of such re-
quest, Lthe protest shall be deemed to
have heen denied at the close of the
30th day following such date of mail-
ing,

(e) Multiple profesis. If several pro-
tests by different persons are timely
filed and treated as part of a single
profest pursuant to § 174.15, a request
for accelerated disposition filed by any
one of Lhe protesting parties shall be
treated as a request for accelerated
disposition by all the parties.

§ 17623 Further raview of protests,

A protesting party may seek further
review of a protest in lieu of review by
the district director by filing, on the
form preseribed in § 174.25. an applica-
tion for such review withinn the time
allowed and in the manner prescribed
by §174.12 for the filing of a protest.
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The filing of an application for fur.
ther review shall not preclude a pre
liminary examination by the district
director whose decision is the subject
of the protest for the purpose of deter-
mining whether the protest may be al.
lowed in full. If such preliminary vx.
amination indicates that the protest
would be denied in whole or in part by
the district director in the absence of
an application for further review, how.
ever, he shali forward the protest and
application for consideration in ac-
cordance with § 174.26.

§174.24 Criteria for further review.

Further review of a protest which
would otherwise be denied by the dis-
trict director shali he accorded a party
Ming an application for further review
which meets the requirements of
§ 174.25 when the decision against
which the protest was filed:

(n) Is alleged to be inconsistent with
a ruling of the Commissioner of Cus-
toms or his designee, or with a deci-
sion made in any district with respect
to the same or substantially similar
merchandise;

(b) Is alleged to involve questions of
law or fact which have not been ruled
upon by the Commissioner of Customs
or his designee or by the Customs
courts;

(¢’ Involves malters previcusly ruied
upon by the Commissioner of Customs
or his designee or by the Customs
courtls but facts are alieged or legal ar-
guments presented which were  not
considered at the time of the original

ruling; o:
(d) Is alieged to involve questions
which  the Headquarters Office,

United States Customs Service, re-
fused to consider in the form of a re-
quest for internal advice pursuant to
§ 177.11¢(bX5) of this chapler.

[T.D. 70-181, 35 FR 13429, Aug. 22, 1970, as
amended by T.D, 71-133. 36 ¥R 8732, May
12, 1971; 'T.D. 75-186, i) FR 31928, July 30,
1978)

4 174.25  Application for further reviow,

(a) Form and number of copies. An
application for further review may be
filed on the same Customs Form 19
used for filing the protest for whizh
further review is requested, or on a
separate Customs Form 19. In either
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case, the Customs Form 19 shall be
filed in quadruplicate. If a fifth copy
of the application is presented for the
opurpose of having recorded thereon
the date of its receipt, such informa-
tion shali be recorded therecon and the
fi{th copy shall be returned te the
person filing the application.

(h) Conlents. An application for fur-
ther review shall contain the following
information:

(1) Information identifying the pro-
test to which it applies aad the pro-

testing party and his importer
numbeaer,
(2) Allegations that the protesting
party:

(i) Has not previously received an ad-
verse administrative decision from the
Commissioner of Customs or his desig-
rnce nor has presently pending an =p-
plication for an administrative de&ci-
sion on the same claim with respect to
the same category of merchandise;
and

(ii) Has not received a final adverse
decision from the Customs courts on
the same claim with respect to the
same category of merchandise and
does notl have an action involving such
a claim pending before the Customs
courts.

(3) A statement of any facts or addi-
tional legal arguments, not part of the
record, upon which the protesting
party relies, including the criterion set
forth in § 174.24 which justifies fur-
ther review. A showing of facts that
support the allegation of a criterion
set forth in § 174.24(¢) will constitute a
ground for the granting of further
review in circumstances wiere the ap-
plicant’s inability to affirmatively
mitke the allegations described in para-
graph (b¥2) of this section would oth-
erwise result inits denial.

(T.D. 70-81. 35 FR 13429, Aug. 22. 1970, as
amended by 43 FR 13062, Mar. 29, 1978]

§174.26 Review of protest after applica-
tion for further review.

(a) Protest allowed. If upon examina-
tion of a protest for which an applica-
ti.on for further review was filed the
district director is satisfied that the
claim is valid, he shall aliow the pro-
test,

(b) Other protests. 1f upon examina-
tionn of a protest for which an applica-

tion for further review was filed the
district director decides that the pro-
test in his judgment should be denied
in whole or in part, he shall forward
the application together with the pro-
test and appropriate documents to be
reviewed as follows:

(1) A protest shall be reviewed by
the Commissioner of Customs or his
designee under Customs Delegation
Order No. 1 (Revision 1), T.D. 69-126
(34 FR 6208), as amended from time to
time, if the protest and application for
review raise an issue involving either:

(1) Lack of uniformity of treatment;

(ii) The existernce of an established
and uniform pracuice:

(iii) The interpretation of a court de-
cision or ruling of the Commissicner
of Customs or his designee; or

(iv) Questions which have not been
tlie subject of a Headquarters, U.S.
Customs Service ruling or court deci-
sion.

(2) All other protests shall be re-
viewed by the regional commissioner
of Customs or his designee for the
region in which the district lies. Such
designee shall be a Customs oificer
who did not participate directly in the
decision which is the subject of the
protest.

§174.27 Disposition after further review.

Upon completion of further review,
the protest and appropriate docu-
ments forwarded for review shall be
returned to the district director to-
gether with directions for the disposi-
tion of the protest.

§ 174.28 Consideration of additional argu-
ments.

In determining whether to allow or
deny a protest filed within the time al-
lowed, a reviewing officer may consid-
er alternative claims and additional
grounds or arguments submitted in
writing by the protesting party with
respect to any decision which is the
subject of a valid protest at any time
prior to disposition of the protest. In
any case in which alternative claims or
additional grounds or arguments are
submitted orally, they shall be consid-
ered in the allowance or denial of the
protest only if submitted in writing in
conjunction with, or no later than 60
days after, such oral submission.



(R.S. 251, as amended, secs. 514, 624, 46
Stat. 734, as amended, 759: {9 U.S.C. 66,
1514, 1624)

(T.D.71-15, 36 FR 778, Jan. 16, 19713

§174.29 Allowance or denial of protests.

The district director shail allow or
deny in whole or in part a protest filed
in accordance with section 514, Tariff
Act of 1830, as amended, 19 U.S.C.
1514) within 2 years from the date the
protest was filed. If the protest is al-
lowed in whole or in part the district
director shall remit or refund any
duties, charge, or exaction found to
have Feei collected in excess, or pay
any drawback found due. If the pro-
test is denied in whole or in part the
district director shall give notice of
thhe denial in the form and manner
prescribed in § 174.30.

§174.30 Notice of denial of protest.

(a) [Issuance of notice. Notice of
denial of a protest shall be mailed to
any person {iling a protest or his agent
in all cases other than those in which
accelerated disposition was requested
and in which no action has been taken
within 30 days after the date of mail-
ing ¢f the request. For purposes of sec-
tion 515(a), Tariff Act of 1930, as
amended (19 U.S.C. 1515(a)), the date
appearing on such notice shall be
deemed the date on which such notice
was matled.

(b) Substitution of persons designat-
ed to receive notice. The importer of
record or consignee may give notice to
the district director instructing that
notice of denial of any protest involv-
ing merchandise imported in his name
or on his hehalf shall be mailed to a
person other than the person filing
such protest or the designee of such
person. Such notice of substitution
shall be filed in quadruplicate and
shall identify the protest by number
and date of receipt. Notice of denial of
a protest shall be mailed to the substi-
tuted person so designated only if the
notice of substitation is received by
the district director prior to a denial
by him of such protest.

(¢) Notlification of payment of in-
creesed dulies. The district director
shall note on the notice of denial of a
protest the payment of all liguidated
duties, charges, or exactions, if he has
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actual knowledge of such payment st
the time that the protest is denied.

§174.31
test.

Any person whose protest has been
denied, in whole or in part, may con-
test the denial by filing a civil action
inn the United States Customs Court in
accordance with 23 U.S.C. 2632 within
180 days after—

(a) The date of mailing cf notice of
denial, in whole or in part, of a pro-
test, or

(b) The date a protest, for which ac-
celerated disposition was requested, is
deemed to have b=en denied in accord-
ance with § 174.22:4).

rT.D. 78-17, 43 FR 1938, Jan. 13, 1978]

Judicial review of denial of pro-

§ 174.32 Publication.

Within 120 days after issuing a pro-
test review decision. the Customs Serv-
ice shall publish the decision in the
Customs Bulletin or otherwise make it
available for public inspection. Disclo-
sure is governed by 31 CFR Part 1 and
19 CFR Part 103.

[T.D. 78-394. 43 FR 49791, Oct. 25, 1978]



