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Thank you Chair, I must thank you all for inviting me to address you today on the theme of competition law and policy in the global tourism industry.  To start with, I cannot resist asking you the question about what makes the difference between lawyers and economists – lawyers provide answers even when there are no questions, economists provide only questions with no answers.  Well in competition law and policy where we combine both sciences – law and economics – we always provide unexpected answers to good questions!


I will address the issue of whether anti-competitive practices are taking place in international tourism keeping in mind a double perspective, namely from a developed as well as a developing country's point of view.  I will consider the tourism industry in a broad sense, as a globalized activity, in its different stages of the added-value chain.  The travel and tourism industry is a major source of the creation of wealth with many high-skilled jobs both in developed and developing countries.  This industry can in fact be considered in its vertical dimension associating very different specialities.


For the purpose of my presentation today I will distinguish three stages of analysis in which I will try and show you who national and regional competition authorities have addressed some anti-competition practices.  I will try and suggest what responses could be appropriate at the multilateral level for anti-competitive practices which can escape domestic competition authorities' monitoring.


The three stages of analysis are the following:


I.
The first stage is determined by the question "how to reach the customer?"  We have to consider here competition issues in connection with distribution channels held by major operators located in developed countries.


II.
The second stage deals with how to carry the consumers from the place where they reside to their touristic destination.  We have to consider here competition issues in aircraft operations which involve the airlines industry as well as the airports industry.


III.
The third stage deals with how to handle travellers and tourists when they are in the country of destination – often in a developing country.  We come here to the hotel industry but also to the construction and building maintenance industry.

I.
First issue:  how to reach the consumer -  we have to consider here the distribution channels.


The key issue at this level lies in the relationship between those who supply holiday packages and those who retail those holidays.


The supplier - or tour operator – puts together the holiday package by negotiating with destinations and operators in the third country.


Generally tour operators operate four types of business or firms as it has been said already this afternoon:


1.
A subsidiary of a vertically integrated firm with a number of related travel interests.


2.
An entirely independent firm that specializes in putting holiday packages together and selling them.


3.
A subsidiary of an airline.


4.
An operator directly linked to a travel agent.


The tour operator market structure is characterized by a large number of small players and a few very large players with relatively or even fairly large market shares.


This market structure is such that there is a great perspective for a larger operator to face little effects on competition because the size of the next tier of competition is so small.


In the EU, the main competition problem arises from the market power of the travel agent/tour operator relationship and the lack of transparency in the process for the consumer.


There can be several issues of anti-competitive market power here.  For instance, the market power of the agent/tour operator/airlines combination can be used to bid down the margins of supplier destinations.  Market power of airlines can also restrict competition by tying travel agents to a dominant airline.  Several examples of enforcement could be found here.  To take an example of such an abuse of market power, we have had here a Virgin/BA case in 1999 in which the EU Commission has fined a dominant operating airline for foreclosing market access by the dominant firm's competitors.


In this case, a competing airline had complained about commission paid by a dominant airline to travel agents based not on costs savings but on loyalty.  Schemes of this type have been constantly condemned as an abuse of a dominant position in other industries in the past.  The dominant firm should have provided supplementary commissions to travel agents only where these had reflected extra services provided by the agent or efficiencies realized by the airline.


In a merger case, the Commission has also prohibited a proposed merger between two operators, Airtours and First Choice, creating a collective dominance in the UK short-haul package tour market with very substantial effects on two side-markets.  One was the upstream market of charter airline operation and the other the downstream market for distribution of travels via the chains of travel agents which Airtours and First Choice owned.


Issues of this first stage mainly concern competition authorities of developed countries.

II.
I come now to the second stage which deals with how to transport the consumers.  Issues are more worrying here for competition authorities, both from developed and – where they exist – of developing countries.  Let me take this opportunity to inform you that we have investigated competition problems occurring at this stage in two recent roundtables of the Committee on Competition Law and Policy of the OECD.  The proceedings of these roundtables have been recently issued by this organization in two volumes.


There are two key stages to be considered here:


1.
First, competition issues in airline operations.


2.
Second, competition issues in airport access and operations.

1.
Airline operations

Every day you hear about the creation of either major alliances between airlines or even of mergers between global operators in this industry.


The good point about these alliances is that they aim at providing better services at more affordable prices which will increase the potential for tourism travel.  This is good, of course, for developing as well as developed countries.


The bad point is that these alliances and mergers do produce competition by the increase of concentration.  And, consumers of both developed and developing countries are confronted to irrational events, as Ambassador Cuello has stressed earlier, it is very difficult for the consumer to understand why he should pay US$300 to fly from Geneva to New York, via Paris or Zurich and why this consumer should pay US$500 from New York to Santo Domingo.  The explanation here is simple:  the EU competition authority has been suspicious and investigative on the transatlantic alliances.  If you take 1998 alone, the Commission has fully investigated the following alliances:


-
British Airways/American Airlines


-
Lufthansa/SAS/United


-
Sabena/Austrian Airlines/Swissair/Delta Airlines


-
KLM/Northwest


Sometimes, just by opening investigations implying to shed light on these alliances, to get full transparency to show competition concerns, simply dissolve the anti-competition agreements.  Such has also been the case in 2000 with the case Sabre/Amadeus dealing with electronic booking for airline flights.  

2.
Airport access and operations

We need to investigate here the issue of the tying up of hub airports.  Most economic studies indicate that consumers pay an extra premium on their fares when they fly through a hub airport.


The estimates of this hub premium vary between an additional 10% on a ticket price to an additional 35%.


Furthermore, there can be collusion between airport authorities and a dominant carrier which may also be partly or totally public owned.  Alliances or collusion between airlines sometimes aim at creating a hub dominance if not a monopoly on some routes with all the anti-competitive consequence of the market power which is the result of such a concentration.


The EU Competition Case Law is full of examples where the competition authority has sanctioned airports concerning access to the ground handling market, such as in the Frankfurt Airport or Aéroport de Paris decisions.  The competition authority has also prohibited and sanctioned discriminatory charges for access to airport infrastructures, aiming in particular at enforcing the principle of non-discrimination in the setting of those charges.  For example, the case in the Zaventem/Brussels National Airport in 1995 in favour of the National Flag Carrier Sabena.  In 1999, again, the Commission has fined Portuguese and Finnish airports differentiating landing charges according to the origins of the flight (domestic or international).  In this cases, the competition authority has found that the reduction for domestic flights of 50% and 60% respectively at Portuguese and Finnish airports were in flagrant breach of the single transport market.
  Sometimes we may also have cases where anti-competitive agreements aim at prohibiting access or driving out a competitor from a profitable platform.


Again, let me stress the fact that if we have very precise competition cases in developed countries in these airlines and airport industries, it is highly possible that such behaviours occur in similar market structures.  At least such possibilities should not be simply left aside.  

III.
The third stage deals with how to handle travellers when they are arriving at their desired touristic destination.


Up to now, this stage has not been a priority area of action for competition authorities in developed countries.  Cases and behaviours occurring at this stage should rather be a priority for competition authorities of developing countries.


What types of anti-competition practices can be found here?  Two brief remarks on this.


First, the hotel industry relies primarily on building and construction industries.  These building and construction industries very often constitute the core industry investigated, and represent the major sectors of investigation and the fining of competition authorities in developed countries.  In my institution alone – Conseil de la Concurrence  or Competition Council - we have an average of 5 to 10 cases in these sectors each year when we have to condemn either cartel-like authorities or abuse of dominant position.  There again, it is doubtful not to have the same behaviour either in the form of anti-competitive agreements or abuses of a dominant position.


Second, there may be merger control issues or oligopolies:  anti-competitive behaviour in some major touristic regions where the tourism activities are performed only by major hotels and resorts operated by highly concentrated leading international groups.  The example given earlier at the first stage also had effects on side-markets to the relevant tour market.


There is no reason why the distribution issues and the service production issues that affect airlines operators should not be represented in the hotel industry.

Conclusion

To come to my concluding remarks, Chairman, we distinctly see a number of competition problems in the tourism industry broadly defined.  Just a few remarks to conclude:  


1.
These problems can occur both in developed and in developing countries especially where the market situations are highly concentrated.


2.
In the EU where the main objective is to presume consumers' interests, competition authorities tend to be very proactive.  I think that competition authorities should also be concerned with consumers' interests in developing countries.


3.
Tourist and aviation industries are strongly and increasingly globalized industries.  These industries tend to be regulated mainly at a national and regional level.  On competition issues, so far the regulation remains only at a national and regional level, chiefly in developed countries.  But there are no reasons why consumers in developing countries should not be harmed by the same types of anti‑competitive behaviour which are evidenced in developed countries.

4.
Furthermore, the negative externalities resulting from oligopolistic market structures, market power and constraints of competition are felt both in developed and developing countries.  This includes problems regarding essential facilities control and computer reservation systems.


5.
Lastly, if we can look from a competition policy point of view a perspective of action at the multilateral level, especially in the field of anti-competitive agreements, I would like to stress that in all my examples, competition agencies consider all the industries involved in the tourism sector a market structure analysis rather than as a sectoral regulatory analysis.  In other words, all the relevant industries should be more submitted to competition standards first based on transparency and non-discrimination:  in an ideal world, the competition standards should include a careful market definition and market structure tests;  a careful and in depth analysis of private and public barriers to entry, preventing market access for new or potential competitors;  and an appraisal of the competition effects and efficiency benefits from mergers.  The objective is rather simple:  the creation of more services with an ever improved quality at more affordable prices for consumers and for market expansion.

__________
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